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��� $SSHOODQW� 1HLOO� %UHVOLQ� DSSHDOV� IURP� KLV� VXPPDU\� FRQYLFWLRQ� IRU

XQGHUDJH�GULQNLQJ��IROORZLQJ�D�WULDO�GH�QRYR�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI

%XFNV� &RXQW\�� � 8SRQ� UHYLHZ��ZH� UHYHUVH� DQG� UHPDQG� IRU� FRQVLGHUDWLRQ� RI

DSSHOODQW¶V�PRWLRQ�WR�VXSSUHVV�

��� :H�DGRSW�WKH�IDFWV�DV�VHW�IRUWK�LQ�WKH�WULDO�FRXUW¶V�RSLQLRQ�

&OLIIRUG� %�� +RUQ�� ,,,�� DQ� RIILFHU� ZLWK� WKH� &KDOIRQW� %RURXJK
3ROLFH� 'HSDUWPHQW�� IRU� D� SHULRG� RI� VL[� \HDUV�� WHVWLILHG� WKDW� RQ
$SULO�����������DW�DSSUR[LPDWHO\������D�P��ZKLOH�LQ�WKH�DUHD�RI
3DUN�$YHQXH�DW�(DVW�)DLUZRRG�5RDG�LQ�&KDOIRQW�%RURXJK��%XFNV
&RXQW\��3HQQV\OYDQLD��KH�ZDV�IROORZLQJ�D�GDUN�FRORUHG�3O\PRXWK
YHKLFOH� ZKLFK� KDG� D� OLJKW� RXW� DV� ZHOO� DV� D� OLFHQVH� SODWH� QRW
VXIILFLHQWO\� LOOXPLQDWHG� VR� WKDW� KH� FRXOG� VHH� LW� DW� D� UHDVRQDEOH
GLVWDQFH���7KH�RIILFHU�HIIHFWHG�D�WUDIILF�VWRS�RI�WKH�YHKLFOH���$IWHU
PDNLQJ� FRQWDFW�ZLWK� WKH� GULYHU�� DQG� DIWHU� SODFLQJ� WKH� GULYHU� LQ
FXVWRG\�IRU�GULQNLQJ�RIIHQVHV��KH�PDGH�FRQWDFW�ZLWK�SDVVHQJHUV
RI� WKH� YHKLFOH� WR�PDNH� VXUH� WKDW� KH� FRXOG� DVVXUH� WKHP� D� ULGH
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KRPH�� � 2QH� SDVVHQJHU�ZDV� LQ� WKH� IURQW� VHDW� DQG� WKHUH� ZDV� D
SDVVHQJHU�LQ�WKH�UHDU�GLUHFWO\�EHKLQG�WKH�GULYHU���+H�VSRNH�ZLWK
>DSSHOODQW@� ZKR� ZDV� WKH� IURQW� VHDW� SDVVHQJHU�� ZKR� LGHQWLILHG
KLPVHOI� DV� 1HLOO� %UHVOLQ�� � 7KH� RIILFHU� LQTXLUHG� DV� WR� KLV� GDWH� RI
ELUWK�DQG�KLV�DGGUHVV�DQG� WKHQ� LQWHQGHG�WR�VHFXUH�D� ULGH�KRPH
IRU�WKH�SDVVHQJHUV�


 
 


7KH�RIILFHU� WHVWLILHG� WKDW� KH� QRWHG� WKDW� RQ� WKH� IORRU� RI� WKH
YHKLFOH� WKHUH� ZDV� D� FOHDU� JODVV� ERWWOH� WKDW� ZDV� DW� WKH� GULYHU¶V
IHHW�


 
 


7KH� RIILFHU� WHVWLILHG� WKDW� >DSSHOODQW¶V@� GULYHU
V� OLFHQVH
VKRZHG�KLV�GDWH�RI�ELUWK�WR�EH�'HFHPEHU������������7KHUHDIWHU�
WKH�RIILFHU�WHVWLILHG�WKDW�KH�VDZ�D�SDUWLFXODU�ERWWOH�EXW�WKDW�KH�GLG
QRW� UHFDOO� WKH� VSHFLILF� EUDQG� EXW� GLG� UHFDOO� LW� ZDV� DQ� DOFRKROLF
EHYHUDJH�� � 7KH� RIILFHU� WKHQ� DGPLQLVWHUHG� D� 3%7� WR� >DSSHOODQW@
ZKLFK� GLVSOD\HG� WKH� UHVXOWV� RI� ����� 7KH� RIILFHU�ZDV� WKHQ� DVNHG
ZKHWKHU� >DSSHOODQW@� WROG� KLP� KLV� GDWH� RI� ELUWK� DQG� >DSSHOODQW@
WROG�WKH�RIILFHU�KLV�GDWH�RI�ELUWK�ZDV�'HFHPEHU����������

,Q� VXPPDU\�� WKH� HYLGHQFH� RIIHUHG� E\� WKH� &RPPRQZHDOWK
ZDV� WKDW� >DSSHOODQW@� ZDV� D� SDVVHQJHU� LQ� D� YHKLFOH� OHJLWLPDWHO\
VWRSSHG�E\�WKH�RIILFHU���$IWHU��WKH�RIILFHU�ZDV�DSSUHKHQVLYH�WKDW
WKLV� SDUWLFXODU� SDVVHQJHU� KDG� EHHQ� GULQNLQJ� DQG� DSSUHKHQVLYH
WKDW� KH� ZDV� D� PLQRU�� D� 3%7� ZDV� DGPLQLVWHUHG� DQG� WKH� 3%7
VKRZHG�D�����ZKLFK�GHPRQVWUDWHV�WKDW�DOFRKROLF�EHYHUDJHV�KDG
EHHQ�LQJHVWHG�E\�>DSSHOODQW@���%RWK�WKH�>DSSHOODQW¶V@�OLFHQVH�DQG
KLV�RZQ�DGPLVVLRQ�VKRZHG�KLV�GDWH�RI�ELUWK�WR�EH�'HFHPEHU����
������DQG�WKHUHIRUH��RQ�$SULO�����������KH�ZDV�XQGHU����\HDUV
RI�DJH�

7ULDO�&RXUW�2SLQLRQ�DW�������7KH�FRXUW�IRXQG�DSSHOODQW�JXLOW\�DQG�LPSRVHG�WKH

VDPH� ILQH� WKDW� WKH�GLVWULFW� MXVWLFH�KDG� LPSRVHG�� � 7KLV� DSSHDO� IROORZHG�� � ,Q

WKLV�DSSHDO��DSSHOODQW�TXHVWLRQV� ����ZKHWKHU� WKH�HYLGHQFH�ZDV�VXIILFLHQW�WR

VXSSRUW� KLV� FRQYLFWLRQ�� ���� ZKHWKHU� WKH� ORZHU� FRXUW� HUUHG� E\� SHUPLWWLQJ

2IILFHU� +RUQ� WR� WHVWLI\� WKDW� WKH� ERWWOH� IRXQG� LQ� WKH� YHKLFOH� FRQWDLQHG� DQ



-��$��������

�����

DOFRKROLF�EHYHUDJH��DQG�����ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�ZKHQ�LW�UHIXVHG�WR

KHDU�HYLGHQFH�RQ�KLV�PRWLRQ�WR�VXSSUHVV�DQG�ZKHQ�LW�UXOHG�WKDW�PRWLRQV�WR

VXSSUHVV�HYLGHQFH�DUH�QRW�DYDLODEOH�LQ�VXPPDU\�FDVHV��

��� )LUVW��ZH�ZLOO� FRQVLGHU�ZKHWKHU� DSSHOODQW¶V� FRQYLFWLRQ� LV� VXSSRUWHG�E\

VXIILFLHQW�HYLGHQFH���2XU�6XSUHPH�&RXUW�KDV�H[SODLQHG�WKDW�ZKHQ�UHYLHZLQJ

D�VXIILFLHQF\�RI�WKH�HYLGHQFH�FODLP�

DQ�DSSHOODWH�FRXUW�PXVW�YLHZ�DOO�WKH�HYLGHQFH�DQG�DOO�UHDVRQDEOH
LQIHUHQFHV� DULVLQJ� WKHUHIURP� LQ� WKH� OLJKW�PRVW� IDYRUDEOH� WR� WKH
&RPPRQZHDOWK� DV� WKH� YHUGLFW� ZLQQHU� LQ� RUGHU� WR� GHWHUPLQH
ZKHWKHU�WKH�HYLGHQFH�ZDV�VXIILFLHQW�WR�HQDEOH�WKH�IDFW�ILQGHU�WR
ILQG� WKDW� DOO� RI� WKH� HOHPHQWV� RI� WKH� RIIHQVHV� ZHUH� HVWDEOLVKHG
EH\RQG�D�UHDVRQDEOH�GRXEW�

&RPPRQZHDOWK�Y��+DOO������3D����������������$��G�������������������$

GHIHQGDQW�LV�JXLOW\�RI�XQGHUDJH�GULQNLQJ�XQGHU����3D�&�6�$���������$��³LI�KH�

EHLQJ�OHVV�WKDQ����\HDUV�RI�DJH�� �� �� �� FRQVXPHV� �� �� ��DQ\� OLTXRU�RU�PDOW�RU

EUHZHG� EHYHUDJHV�� DV� GHILQHG� LQ� VHFWLRQ� ������� �UHODWLQJ� WR� EHYHUDJHV��´

,G���³/LTXRU�´�DV�GHILQHG�LQ����3D�&�6�$������������LQFOXGHV

DQ\� DOFRKROLF�� VSLULWXRXV�� YLQRXV�� IHUPHQWHG� RU� RWKHU� DOFRKROLF
EHYHUDJH�� RU� FRPELQDWLRQ� RI� OLTXRUV� DQG�PL[HG� OLTXRU� D� SDUW� RI
ZKLFK� LV� VSLULWXRXV�� YLQRXV�� IHUPHQWHG� RU� RWKHUZLVH� DOFRKROLF�
LQFOXGLQJ�DOO�GULQNV�RU�GULQNDEOH�OLTXLGV��SUHSDUDWLRQV�RU�PL[WXUHV
DQG�UHXVHG��UHFRYHUHG�RU�UHGLVWLOOHG�GHQDWXUHG�DOFRKRO�XVDEOH�RU
WD[DEOH�IRU�EHYHUDJH�SXUSRVHV�ZKLFK�FRQWDLQ�PRUH� WKDQ������
RI� DOFRKRO� E\� YROXPH�� H[FHSW� SXUH� HWK\O� DOFRKRO� DQG� PDOW� RU
EUHZHG�EHYHUDJHV�

,G���³0DOW�RU�EUHZHG�EHYHUDJHV�´�DV�GHILQHG�LQ�����������FRQVLVW�RI

����������������������������������
�� $SSHOODQW¶V� RPQLEXV� SUH�WULDO� PRWLRQ� LQFOXGHG� WZR� VHSDUDWH� PRWLRQV� WR
VXSSUHVV���+RZHYHU��DV�WKH�HIIHFW�RI�RXU�GHFLVLRQ�LPSDFWV�WKHP�HTXDOO\��ZH
ZLOO�WUHDW�WKHP�DV�D�VLQJOH�PRWLRQ�
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DQ\� EHHU�� ODJHU� EHHU�� DOH�� SRUWHU� RU� VLPLODU� IHUPHQWHG� PDOW
EHYHUDJH� FRQWDLQLQJ� ������ RU� PRUH� RI� DOFRKRO� E\� YROXPH�� E\
ZKDWHYHU�QDPH�VXFK�EHYHUDJH�PD\�EH�FDOOHG�

,G�

��� $W� DSSHOODQW¶V� WULDO� GH� QRYR�� WKH� &RPPRQZHDOWK� HVWDEOLVKHG� WKDW

DSSHOODQW� ZDV� XQGHU� ��� WKURXJK� WKH� WHVWLPRQ\� RI� 2IILFHU� +RUQ�� ZKR� KDG

YLHZHG�DSSHOODQW¶V�GULYHU¶V�OLFHQVH�DW�WKH�WLPH�RI�WKH�LQFLGHQW���7R�VDWLVI\�LWV

EXUGHQ� RI� SURYLQJ� EH\RQG� D� UHDVRQDEOH� GRXEW� WKDW� DSSHOODQW� FRQVXPHG

DOFRKRO�� WKH� &RPPRQZHDOWK� SUHVHQWHG� HYLGHQFH� WKDW�� ���� 2IILFHU� +RUQ

GLVFRYHUHG� D� FOHDU� JODVV� ERWWOH� DW� WKH� GULYHU¶V� IHHW� LQVLGH� WKH� FDU� WKDW

FRQWDLQHG� D� VXEVWDQFH� WKH� RIILFHU� EHOLHYHG� WR� EH� DOFRKRO�� ���� WKH� RIILFHU

VPHOOHG�DOFRKRO�RQ�DSSHOODQW¶V�EUHDWK�� DQG� ���� WKH� RIILFHU� JDYH�DSSHOODQW� D

SUHOLPLQDU\�EUHDWK�WHVW��³3%7´��ZKLFK�UHVXOWHG�LQ�����UHDGLQJ���:H�ILQG�WKLV

HYLGHQFH� VXIILFLHQW� WR� VXVWDLQ� DSSHOODQW¶V� FRQYLFWLRQ� IRU� XQGHUDJH� GULQNLQJ�

6HH�&RPPRQZHDOWK�Y��$OOHQ������$��G������3D��6XSHU���������HYLGHQFH

WKDW� 3%7� JLYHQ� WR� GHIHQGDQW� UHVXOWHG� LQ� D� ���� UHDGLQJ� DFFRPSDQLHG� E\

WHVWLPRQ\� WKDW� GHIHQGDQW¶V� EUHDWK� VPHOOHG� RI� DOFRKRO� ZDV� VXIILFLHQW� WR

VXVWDLQ�FRQYLFWLRQ�IRU�XQGHUDJH�GULQNLQJ��

��� :H�QH[W�FRQVLGHU�ZKHWKHU�WKH�ORZHU�FRXUW�HUUHG�E\�SHUPLWWLQJ�2IILFHU

+RUQ� WR� WHVWLI\� WKDW� WKH� ERWWOH� IRXQG� LQ� WKH� YHKLFOH� FRQWDLQHG� DQ� DOFRKROLF

EHYHUDJH���7KH�DGPLVVLELOLW\�RI�HYLGHQFH�LV�FRPPLWWHG�WR�WKH�VRXQG�GLVFUHWLRQ

RI�WKH�WULDO�FRXUW�ZKRVH�GHWHUPLQDWLRQV�ZH�ZLOO�QRW�RYHUWXUQ�DEVHQW�DQ�DEXVH
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RI�GLVFUHWLRQ���&RPPRQZHDOWK�Y��.XELDF������$��G�����������3D��6XSHU�

��������7KH�WULDO�FRXUW�H[SODLQHG�

>Z@LWK�UHVSHFW�WR�WKH�WHVWLPRQ\�WKDW�D�FOHDU�ERWWOH�FRQWDLQHG�DQ
DOFRKROLF� EHYHUDJH�� ZH� GR� QRW� EHOLHYH� WKDW� WKH� RIILFHU� PXVW
UHPHPEHU� WKH�SUHFLVH�EUDQG� LQ� RUGHU� WR� RIIHU� WKDW� LQIRUPDWLRQ�
:KLOH�REYLRXVO\��LW�ZRXOG�KDYH�EHHQ�EHWWHU�IRU�WKH�RIILFHU�WR�KDYH
SUHVHQWHG� WKDW�ERWWOH� LWVHOI�DW� WKH�WULDO�� WKH�IDLOXUH� WR� SUHVHQW� LW
GRHV� QRW� SUHFOXGH� WHVWLPRQ\� ZLWK� UHVSHFW� WR� LWV� H[LVWHQFH�� � ,Q
DQ\�HYHQW�� LI� WKHUH�ZHUH� HUURU�� LW�ZDV�KDUPOHVV� HUURU� VLQFH� WKH
3%7�WHVW�ZDV�WKH�FOHDUHVW�GHPRQVWUDWLRQ�RI�LQJHVWLRQ�RI�DOFRKRO�LQ
WKH�FDVH�

7ULDO�&RXUW�2SLQLRQ��DW���

��� $�UHYLHZ�RI�WKH�UHFRUG�UHYHDOV�WKDW�DW�WKH�FORVH�RI�KLV�FDVH��DSSHOODQW¶V

FRXQVHO� WKRURXJKO\� H[SODLQHG� ZK\� KH� REMHFWHG� WR� WKH� RIILFHU¶V� WHVWLPRQ\

UHJDUGLQJ�WKH�FRQWHQWV�RI�WKH�ERWWOH���$SSHOODQW¶V�FRXQVHO�LQIRUPHG�WKH�FRXUW

WKDW�KH�³REMHFWHG�ZKHQ�WKH�RIILFHU�VDLG�µDOFRKROLF�EHYHUDJH¶�EHFDXVH�WKDW¶V�D

ZRUG�RI�DUW�XQGHU�WKH�VWDWXWH���$QG�WKH�&RPPRQZHDOWK�KDV�WR�HVWDEOLVK�ZKDW

WKH�DOFRKROLF�EHYHUDJH�LV�´��1�7��7ULDO�����������DW������7KDW�WKH�FRXUW�GLG�QRW

DFFHSW� WKH� RIILFHU¶V� WHVWLPRQ\� WR� HVWDEOLVK� WKDW� WKH� ERWWOH� FRQWDLQHG� DQ

DOFRKROLF�EHYHUDJH�DV�WKH�WHUP�LV�GHILQHG�XQGHU����������LV�FOHDU� IURP�WKH

FRXUW¶V� ILQDO� MXGJPHQW� DW� WULDO�� � 7KH� FRXUW� VWDWHG�� ³7KH� ERWWOH� E\� LWVHOI

ZRXOGQ¶W� GR� LW�� � 7KH� RIILFHU� ZDV� FDQGLG� DQG� WUXWKIXO�� � +H� GLGQ¶W� UHFDOO� WKH

EUDQG���2Q�WKH�RWKHU�KDQG��WKH�3%7>�@�FRXSOHG�ZLWK�WKH�DJH�DQG�WKH�RGRU�LV

FOHDUO\�VXIILFLHQW�´��1�7��7ULDO�����������DW������:H�ILQG�WKDW�WR�WKH�H[WHQW�WKH

RIILFHU¶V� WHVWLPRQ\�PD\�KDYH�EHHQ� LPSURSHUO\� DGPLWWHG�� LWV� DGPLVVLRQ�ZDV

KDUPOHVV�HUURU���6HH�&RPPRQZHDOWK�Y��6LPPRQV������3D���������������
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$��G������������������³>K@DUPOHVV�HUURU�H[LVWV�LI� WKH�VWDWH�SURYHV��� �� �� WKH

SURSHUO\�DGPLWWHG�DQG�XQFRQWUDGLFWHG�HYLGHQFH�RI�JXLOW�ZDV�VR�RYHUZKHOPLQJ

DQG� SUHMXGLFLDO� HIIHFW� RI� HUURU�ZDV� VR� LQVLJQLILFDQW� E\� FRPSDULVRQ� WKDW� WKH

HUURU� FRXOG� QRW� KDYH� FRQWULEXWHG� WR� WKH� YHUGLFW´��� VHH� DOVR� $OOHQ�� VXSUD

�RGRU� RI� DOFRKRO� RQ� GHIHQGDQW¶V� EUHDWK� DFFRPSDQLHG� E\� 3%7� UHVXOWV� RI� ���

ZDV�VXIILFLHQW�WR�VXVWDLQ�FRQYLFWLRQ�RI�XQGHUDJH�GULQNLQJ��

��� /DVWO\��ZH� FRQVLGHU� DSSHOODQW¶V� FRQWHQWLRQ� WKDW� WKH� ORZHU� FRXUW� HUUHG

ZKHQ� LW� UXOHG� WKDW� PRWLRQV� WR� VXSSUHVV� HYLGHQFH� DUH� QRW� DYDLODEOH� LQ

VXPPDU\� FDVHV� DQG� ZKHQ� LW� UHIXVHG� WR� KHDU� HYLGHQFH� RQ� KLV� PRWLRQ� WR

VXSSUHVV�� � 3ULRU� WR� WULDO�� DSSHOODQW� ILOHG� DQ� RPQLEXV� SUH�WULDO� PRWLRQ� WKDW

LQFOXGHG�D�PRWLRQ�WR�VXSSUHVV�EUHDWK�VDPSOHV�DQG�WHVW�UHVXOWV� IURP�EUHDWK

VDPSOHV� WDNHQ� IURP� DSSHOODQW�� � $W� WULDO�� WKH� IROORZLQJ� GLVFXVVLRQ� RFFXUUHG

EHWZHHQ�FRXQVHO�IRU�DSSHOODQW�DQG�WKH�WULDO�MXGJH�

>3URVHFXWLRQ@����������:H�DUH�SUHSDUHG�WR�SURFHHG�ZLWK�D�KHDULQJ�
,¶YH�EHHQ�VHUYHG�ZLWK�D�FRS\�RI�D�PRWLRQ�WR�VXSSUHVV�DQG�ZH¶UH
SUHSDUHG�WR�FDOO�RXU�ILUVW�ZLWQHVV�RQ�WKDW�PRWLRQ��\RXU�+RQRU�

7+(�&2857���:KDW¶V�WKH�FKDUJH"

>&RXQVHO�IRU�DSSHOODQW@���8QGHUDJH�GULQNLQJ��\RXU�+RQRU�

7+(� &2857�� � ,� PXVW� FRQIHVV� ,� KDYH� QHYHU� KDG� D� PRWLRQ� WR
VXSSUHVV�LQ�D�VXPPDU\�FDVH���,V�WKHUH�VRPH�FRQVWLWXWLRQDO�LVVXH
LPSOLFDWHG�LQ�D�VXPPDU\�FDVH�RI�WKLV�W\SH"

>&RXQVHO�IRU�DSSHOODQW@���,�EHOLHYH�VR��\RXU�+RQRU�


 
 


7+(�&2857���,�UHVSHFW�\RXU�ZLVGRP�LQ�WKHVH�DUHDV�YHU\�PXFK�
EXW�,�PXVW�VD\�,¶YH�QHYHU�KDG�D�PRWLRQ�WR�VXSSUHVV�LQ�D
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VXPPDU\�FDVH��DQG�XQOHVV�VRPHRQH�H[SODLQV�WR�PH�KRZ�LW
RFFXUV��,¶P�QRW�LQWHUHVWHG�

1�7�� 6XPPDU\� $SSHDO�� ��������� ����� � 7KH� FRXUW� VXEVHTXHQWO\� GHQLHG

DSSHOODQW¶V� PRWLRQ� WR� VXSSUHVV� ZLWKRXW� DOORZLQJ� DSSHOODQW� WR� LQWURGXFH

HYLGHQFH� UHOHYDQW� WR� KLV� PRWLRQ� DQG� ZLWKRXW� FRQVLGHULQJ� WKH� LVVXHV

XQGHUO\LQJ� DSSHOODQW¶V� PRWLRQ�� � $SSHOODQW� DVVHUWV� WKDW� WKLV� FRQVWLWXWHG

UHYHUVLEOH�HUURU���:H�DJUHH�

��� :KLOH� LW� LV� WUXH� WKDW� GHIHQGDQWV� FKDUJHG� ZLWK� VXPPDU\� RIIHQVHV� DUH

QRW� HQWLWOHG� WR� DOO� WKH� VDPH� ULJKWV� DIIRUGHG� GHIHQGDQWV� FKDUJHG� ZLWK

PLVGHPHDQRU�RU�IHORQ\�FULPHV��VHH��H�J���&RPPRQZHDOWK�Y��7KRPDV�����

$��G� ���� ��� �³WKHUH� LV� QR� UHTXLUHPHQW�� HLWKHU� XQGHU� WKH� 8QLWHG� 6WDWHV

&RQVWLWXWLRQ� RU� XQGHU� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� WKDW� GHIHQGDQWV� LQ� DOO

VXPPDU\�FDVHV�EH�SURYLGHG�ZLWK�FRXQVHO´���WKHUH�LV�QR�LQGLFDWLRQ�LQ�RXU�FDVH

ODZ�RU�UXOHV�RI�FULPLQDO�SURFHGXUH�WKDW�PRWLRQV�WR�VXSSUHVV�DUH�QRW�SURSHUO\

EURXJKW� LQ� VXPPDU\� RIIHQVH� FDVHV�� � 6HH� 3D�5�&ULP�3�� ����� /DUULPHU� Y�

&RPPRQZHDOWK�� ���� $��G� ���� �3D�&PZOWK�� ������ �FRXUW� KHOG� WKDW

3D�5�&ULP�3������ZDV�DSSOLFDEOH�LQ�D�FDVH�LQYROYLQJ�VXPPDU\�RIIHQVHV���VHH

DOVR� &RPPRQZHDOWK� Y�� (SRFD�� ���� $��G� ���� �3D�� 6XSHU�� ������ �FRXUW

FRQVLGHUHG�DQG�DIILUPHG�ORZHU�FRXUW¶V�GHQLDO�RI�PRWLRQ�WR�VXSSUHVV�HYLGHQFH

LQ�XQGHUDJH�GULQNLQJ�FDVH����,Q�WKH�DEVHQFH�RI�VXFK�DXWKRULW\��ZH�GHFOLQH�WR
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GUDZ� GLVWLQFWLRQV� OLPLWLQJ� WKH� ULJKWV� RI� GHIHQGDQWV� FKDUJHG� ZLWK� VXPPDU\

RIIHQVH�FDVHV��

��� )XUWKHUPRUH��DSSHOODQW�PD\�KDYH�EHHQ�SUHMXGLFHG�E\�WKH�ORZHU�FRXUW¶V

UHIXVDO� WR� FRQVLGHU� KLV�PRWLRQ� WR� VXSSUHVV�� � $SSHOODQW¶V�PRWLRQ� VSHFLILFDOO\

VRXJKW� WR� VXSSUHVV� HYLGHQFH� RI� KLV� EUHDWK� VDPSOHV� DQG� WKH� UHVXOWV� RI� WKH

3%7�� �7KH�HYLGHQFH�VXSSRUWLQJ�DSSHOODQW¶V� FRQYLFWLRQ� IRU�XQGHUDJH�GULQNLQJ

ZRXOG� KDYH� EHHQ� LQVXIILFLHQW� LQ� WKH� DEVHQFH� RI� WKH� UHVXOWV� RI� WKH� 3%7�

&RPSDUH� &RPPRQZHDOWK� Y�� :LOOLDPVRQ�� ���� 3D�� ����� ���� $��G� ���

��������HYLGHQFH�WKDW�GHIHQGDQW¶V�EUHDWK�VPHOOHG�RI�DOFRKRO�DQG�WKDW�NHJV�RI

PDOW� EHYHUDJH� DQG� DQ� RSHQ� EHHU� FDQ�ZHUH� LQ� WKH� YLFLQLW\� RI� GHIHQGDQW� DW

WLPH� RI� LVVXDQFH� RI� FLWDWLRQ� ZDV� LQVXIILFLHQW�� DV� D�PDWWHU� RI� ODZ�� WR� DORQH

VXVWDLQ� GHIHQGDQW¶V� FRQYLFWLRQ� IRU� XQGHUDJH� GULQNLQJ���ZLWK� $OOHQ�� VXSUD

�WKH� UHVXOWV� RI� D� 3%7� FUHDWH� D� UHEXWWDEOH� SUHVXPSWLRQ� WKDW� GHIHQGDQW

FRQVXPHG�DOFRKROLF�EHYHUDJHV�IRU�SXUSRVHV�RI�RIIHQVH�RI�XQGHUDJH�GULQNLQJ��

7KXV��LI�DSSHOODQW¶V�PRWLRQ�WR�VXSSUHVV�KDG�UHTXLUHG�WKH�VXSSUHVVLRQ�RI�WKH

UHVXOWV�RI�WKH�3%7��WKH�HYLGHQFH�ZRXOG�KDYH�EHHQ�LQVXIILFLHQW�WR�VXSSRUW�KLV

FRQYLFWLRQ�� � 7KH� ORZHU� FRXUW¶V� UHIXVDO� WR� FRQVLGHU� WKH� LVVXHV� SUHVHQWHG� LQ

DSSHOODQW¶V�PRWLRQ�WR�VXSSUHVV��WKHUHIRUH��FRQVWLWXWHG�UHYHUVLEOH�HUURU�

����������������������������������
�� :H�QRWH� WKDW�ZH�GR�QRW� ILQG� WKDW� WKH� ORZHU� FRXUW� FRPPLWWHG� SURFHGXUDO
HUURU� LQ� QRW� FRQGXFWLQJ� D� VHSDUDWH� VXSSUHVVLRQ� KHDULQJ�� � 5DWKHU�� ZH� KROG
WKDW� WKH� ORZHU� FRXUW� HUUHG� E\� UHIXVLQJ� WR� FRQVLGHU� WKH� LVVXHV� UDLVHG� LQ
DSSHOODQW¶V�PRWLRQ�WR�VXSSUHVV�RU�HQWHUWDLQ�WHVWLPRQ\�UHJDUGLQJ�WKH�YDOLGLW\
RI�WKRVH�FODLPV�
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���� 7KDW�EHLQJ�WKH�FDVH��ZH�YDFDWH�WKH�MXGJPHQW�RI�VHQWHQFH�DQG�UHPDQG

IRU� FRQVLGHUDWLRQ� RI� DSSHOODQW¶V� SUH�WULDO� PRWLRQ� WR� VXSSUHVV�� � ,I� WKH� WULDO

FRXUW� GHWHUPLQHV� WKDW� WKH� FKDOOHQJHG� HYLGHQFH� ZDV� REWDLQHG� XQGHU

FRQVWLWXWLRQDOO\�SHUPLVVLEOH�FLUFXPVWDQFHV��LW�VKRXOG�UHLQVWDWH� WKH� MXGJPHQW

RI� VHQWHQFH�� � +RZHYHU�� LI� WKH� WULDO� FRXUW� GHWHUPLQHV� WKDW� WKH� FKDOOHQJHG

HYLGHQFH�LV�VXEMHFW�WR�VXSSUHVVLRQ��WKHQ�D�QHZ�WULDO�VKDOO�EH�JUDQWHG�� �6HH

&RPPRQZHDOWK�Y��:HVWHUIHU������$��G������3D��6XSHU��������

���� -XGJPHQW� RI� VHQWHQFH� YDFDWHG�� � &DVH� UHPDQGHG� IRU� IXUWKHU

SURFHHGLQJV�LQ�DFFRUGDQFH�ZLWK�WKLV�RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


