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23,1,21�%<�32329,&+��-�� )LOHG���$SULO���������

��� 7KLV�LV�DQ�DSSHDO�E\�WKH�&RPPRQZHDOWK�RI�WKH�RUGHU�RI�WKH�ORZHU�FRXUW

HQWHUHG� RQ� $XJXVW� ���� ������ LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� &KHVWHU

&RXQW\�E\�ZKLFK�WKH�ORZHU�FRXUW�VXSSUHVVHG�DOO�HYLGHQFH�VHL]HG�E\�WKH�SROLFH

GXULQJ� WKHLU� VHDUFK� RI� DSSHOOHH¶V� DSDUWPHQW�� � &LWLQJ� RXU� 6XSUHPH� &RXUW¶V

GHFLVLRQ� LQ� &RPPRQZHDOWK� Y�� &KDPEHUV�� ���� 3D�� ����� ���� $��G� ���

��������WKH�ORZHU�FRXUW�VXSSUHVVHG�WKH�HYLGHQFH�EHFDXVH� LW� IRXQG�WKDW� WKH

SROLFH� YLRODWHG� WKH� ³NQRFN� DQG� DQQRXQFH´� UXOH� HPERGLHG� LQ

3D�5�&ULP�3���������8SRQ�UHYLHZ��ZH�DIILUP�

��� +HUHLQ��WKH�&RPPRQZHDOWK�TXHVWLRQV��³'LG�WKH�ORZHU�FRXUW�FRPPLW�DQ

HUURU�RI� ODZ�E\�KROGLQJ�WKDW� WKH�SROLFH� YLRODWHG� WKH� FRQVWLWXWLRQDO� GRFWULQHV

SHUWDLQLQJ�WR�NQRFNLQJ�DQG�DQQRXQFLQJ�ZKHQ�WKH\�XVHG�D�UXVH�WR�REWDLQ�WKH

SHDFHIXO�RSHQLQJ�RI�WKH�GRRU�WR�WKH�UHVLGHQFH��DQG�WKHQ��LQ�WKH�SUHVHQFH�RI
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WKH� >DSSHOOHH@� HQWHUHG� WKH� UHVLGHQFH� WKURXJK� WKH� DOUHDG\� RSHQHG� GRRU�

LQVWDQWDQHRXVO\�DIWHU�DQQRXQFLQJ�WKHLU�LGHQWLW\�DQG�SXUSRVH"´

��� ³7KH� VWDQGDUG� RI� UHYLHZ� RI� DQ� DSSHDO� IURP� D� VXSSUHVVLRQ� UXOLQJ� LV

OLPLWHG� WR� GHWHUPLQLQJ� ZKHWKHU� WKH� IDFWXDO� ILQGLQJV� DUH� VXSSRUWHG� E\� WKH

UHFRUG� DQG� ZKHWKHU� WKH� OHJDO� FRQFOXVLRQV� GUDZQ� IURP� WKRVH� IDFWV� DUH� LQ

HUURU�´�&KDPEHUV�� ���� $��G� DW� ����� FLWLQJ�&RPPRQZHDOWK� Y��:KLWQH\�

����3D�����������$��G�������������� � ,Q�&KDPEHUV��VXSUD��RXU�6XSUHPH

&RXUW� VHW� IRUWK� WKH� ODZ� DSSOLFDEOH� WR� WKH� ³NQRFN� DQG� DQQRXQFH´� LQ

3HQQV\OYDQLD��DV�IROORZV�

7KH� �NQRFN� DQG� DQQRXQFH�� UXOH�� HPERGLHG� LQ� 5XOH� �����
RULJLQDWHG� LQ� WKH�(QJOLVK� FRPPRQ� ODZ� DQG� ZDV� DGRSWHG� LQ� WKH
8QLWHG�6WDWHV�� �%RWK�RXU�&RXUW�DQG� WKH�8QLWHG�6WDWHV�6XSUHPH
&RXUW�KDYH�KHOG�WKDW�WKH�)RXUWK�$PHQGPHQW
V�SURKLELWLRQ�DJDLQVW
XQUHDVRQDEOH�VHDUFKHV�DQG�VHL]XUHV�DSSOLHV�WR� WKH�PDQQHU�RI�D
ZDUUDQW
V�H[HFXWLRQ�� �.HU�Y��&DOLIRUQLD������8�6���������6�&W�
������ ��� /�(G��G����� �������� �&RPPRQZHDOWK� Y��1HZPDQ�
���� 3D�� ����� ���� $��G� ���� �������� � $EVHQW� H[LJHQW
FLUFXPVWDQFHV��DQ�DQQRXQFHPHQW�RI�ERWK�DXWKRULW\�DQG�SXUSRVH
LV�UHTXLUHG�

5XOH�������WKH�SURFHGXUDO�UXOH�WKDW�HPERGLHV�WKH�FRPPRQ
ODZ�UXOH��VWDWHV�

58/(�������0$11(5�2)�(175<�,172�35(0,6(6

�D��$�ODZ�HQIRUFHPHQW�RIILFHU�H[HFXWLQJ�D
VHDUFK�ZDUUDQW�VKDOO��EHIRUH�HQWU\��JLYH��RU�PDNH
UHDVRQDEOH�HIIRUW�WR�JLYH��QRWLFH�RI�KLV�LGHQWLW\�
DXWKRULW\�DQG�SXUSRVH�WR�DQ\�RFFXSDQW�RI�WKH
SUHPLVHV�VSHFLILHG�LQ�WKH�ZDUUDQW��XQOHVV�H[LJHQW
FLUFXPVWDQFHV�UHTXLUH�KLV�LPPHGLDWH�IRUFLEOH�HQWU\�

�E��6XFK�RIILFHU�VKDOO�DZDLW�D�UHVSRQVH�IRU�D
UHDVRQDEOH�SHULRG�RI�WLPH�DIWHU�KLV�DQQRXQFHPHQW�RI
LGHQWLW\��DXWKRULW\�DQG�SXUSRVH��XQOHVV�H[LJHQW
FLUFXPVWDQFHV�UHTXLUH�KLV�LPPHGLDWH�IRUFLEOH�HQWU\�
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�F��,I�WKH�RIILFHU�LV�QRW�DGPLWWHG�DIWHU�VXFK
UHDVRQDEOH�SHULRG��KH�PD\�IRUFLEO\�HQWHU�WKH
SUHPLVHV�DQG�PD\�XVH�DV�PXFK�SK\VLFDO�IRUFH�WR
HIIHFW�HQWU\�WKHUHLQ�DV�LV�QHFHVVDU\�WR�H[HFXWH�WKH
VHDUFK�

� 7KH� SXUSRVH� RI� WKH� �NQRFN� DQG� DQQRXQFH�� UXOH� LV� WR
SUHYHQW�YLROHQFH�DQG�SK\VLFDO�LQMXU\�WR�WKH�SROLFH�DQG�RFFXSDQWV�
WR� SURWHFW� DQ� RFFXSDQW
V� SULYDF\� H[SHFWDWLRQ� DJDLQVW� WKH
XQDXWKRUL]HG�HQWU\�RI�XQNQRZQ�SHUVRQV��DQG�WR�SUHYHQW�SURSHUW\
GDPDJH� UHVXOWLQJ� IURP� IRUFHG� HQWU\�� � &RPPRQZHDOWK� Y�
0RUJDQ�� ���� 3D�� ���� ���� $��G� ����� �������� FLWLQJ
&RPPRQZHDOWK� Y�� 0F'RQQHOO�� ���� 3D�� ����� ���� $��G� ���
�������� �7KH� SXUSRVH�PD\� EH� DFKLHYHG� RQO\� LI� WKH� SROLFH
RIILFHU�DZDLWV�D�UHVSRQVH�IRU�D�UHDVRQDEOH�SHULRG�RI� WLPH
DIWHU� KLV� DQQRXQFHPHQW� RI� LGHQWLW\�� DXWKRULW\�� DQG
SXUSRVH�


�
�


7KH� UXOH� LV� LQWHQGHG� WR� SURWHFW� LQGLYLGXDOV� IURP� VHDUFKHV
DQG�VHL]XUHV�WKDW�DUH�XQUHDVRQDEOH�EHFDXVH�RI�WKH�PDQQHU�RI�WKH
H[HFXWLRQ� RI� D� ZDUUDQW�� ,QVWDQFHV� LQ� ZKLFK� WKH� SROLFH� FRQGXFW
FRPSODLQHG� RI�ZDV� IRXQG� QRW� WR� KDYH� GHIHDWHG� WKH� SXUSRVH� RI
WKH�UXOH��LQFOXGH�ZKHQ�

��� WKH� RFFXSDQWV� RI� WKH� SUHPLVHV� UHPDLQ� VLOHQW� DIWHU
UHSHDWHG�NQRFNLQJ�DQG�LGHQWLILFDWLRQ�

���WKH�SROLFH�DUH�YLUWXDOO\�FHUWDLQ�WKDW�WKH�RFFXSDQWV�RI�WKH
SUHPLVHV�DOUHDG\�NQRZ�WKHLU�SXUSRVH�

���WKH�SROLFH�KDYH�UHDVRQ�WR�EHOLHYH�WKDW�DQ�DQQRXQFHPHQW
SULRU�WR�HQWU\�ZRXOG�LPSHULO�WKHLU�VDIHW\���DQG

���WKH�SROLFH�KDYH�UHDVRQ�WR�EHOLHYH�WKDW�HYLGHQFH�LV�DERXW
WR�EH�GHVWUR\HG�

&RPPRQZHDOWK�Y��0RUJDQ������3D��DW���������$��G�DW������
,Q� HDFK� RI� WKRVH� LQVWDQFHV�� WKH� H[HFXWLRQ� RI� WKH� ZDUUDQW� ZDV
KHOG� WR� EH� YDOLG�QRW� EHFDXVH� WKH� GHIHQGDQWV� IDLOHG� WR� HVWDEOLVK
WKDW� WKH� SROLFH� FRQGXFW� UHVXOWHG� LQ� YLROHQFH�� SK\VLFDO� LQMXU\�� RU
SURSHUW\� GDPDJH�� EXW� EHFDXVH� WKH� SROLFH� RIILFHUV
� FRQGXFW� ZDV
UHDVRQDEOH�XQGHU�WKRVH�FLUFXPVWDQFHV�
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&KDPEHUV�� ���� $��G� DW� �������� �HPSKDVLV� DGGHG��� � 6HH� DOVR

&RPPRQZHDOWK� Y�� &HULDQL�� ���� $��G� ������ �������� �3D�6XSHU������

�IROORZLQJ�&KDPEHUV��

��� :LWK� WKH� DIRUHPHQWLRQHG� VWDQGDUG� RI� UHYLHZ� DQG� DSSOLFDEOH� ODZ� LQ

PLQG�� ZH� QRZ� DGGUHVV� WKH� PHULWV� RI� WKH� &RPPRQZHDOWK¶V� FODLP� WKDW� WKH

SROLFH¶V�FRQGXFW�ZKHQ�H[HFXWLQJ�WKH�VHDUFK�ZDUUDQW�DW�DSSHOOHH¶V�DSDUWPHQW

GLG� QRW� DPRXQW� WR� D� IRUFLEOH� HQWU\� ZKLFK� UHTXLUHG� VXSSUHVVLRQ� RI� WKH

HYLGHQFH�VXEVHTXHQWO\�VHL]HG�� �:H�QRWH�WKDW� WKH�&RPPRQZHDOWK�H[SUHVVO\

GRHV�QRW�FKDOOHQJH�WKH�ORZHU�FRXUW¶V�ILQGLQJV�RI�IDFW�DV�VHW�IRUWK�LQ�LWV�RSLQLRQ

RI�$XJXVW�����������ZKLFK�IROORZ�

2Q�WKH�GDWH�LQ�TXHVWLRQ��'HWHFWLYH�'DYLG�6DVVD�DQG�RWKHU
FRXQW\� GHWHFWLYHV� DQG� PHPEHUV� RI� WKH� 1RUWK� &RYHQWU\� 3ROLFH
'HSDUWPHQW� ZHQW� WR� WKH� >DSSHOOHH
V@� DSDUWPHQW� LQ� WKH� 9DOOH\
9LHZ� DSDUWPHQW� FRPSOH[� LQ� 1RUWK� &RYHQWU\� 7RZQVKLS�� &KHVWHU
&RXQW\���7KH\�KDG�ZLWK�WKHP�D�VHDUFK�ZDUUDQW�YDOLGO\�LVVXHG�E\
'LVWULFW� -XVWLFH� -DPHV� '
$QJHOR�� RQ� WKH� EDVLV� RI� LQIRUPDWLRQ
UHFHLYHG�E\�'HWHFWLYH�6DVVD� WKDW�GUXJ�VDOHV�KDG� WDNHQ�SODFH� LQ
>DSSHOOHH
V@�DSDUWPHQW���'HWHFWLYH�6DVVD�KDG�LQ�IDFW�DUUDQJHG�IRU
WZR� FRQWUROOHG� EX\V� IURP� WKDW� DSDUWPHQW� SULRU� WR� VHHNLQJ� D
ZDUUDQW�

2Q� WKH� GD\� WKH� ZDUUDQW� ZDV� H[HFXWHG�� 'HWHFWLYH� 6DVVD�
DFFRPSDQLHG� E\� RWKHU� RIILFHUV�� ZHQW� XS� WR� WKH� GRRU� RI
'HIHQGDQW
V� DSDUWPHQW� DQG�NQRFNHG�� � +H� KHDUG� >DSSHOOHH@� VD\
IURP�ZLWKLQ�� �ZKR
V� WKHUH"�� 'HWHFWLYH� 6DVVD� DQVZHUHG� �'DYH��
+H�DFNQRZOHGJHV�WKDW�KH�GLG�WKLV�DV�D�UXVH�WR�JHW�WKH�>DSSHOOHH@
WR�RSHQ�KHU�GRRU�

6HFRQGV�HODSVHG��DQG�WKH�>DSSHOOHH@�WKHQ�RSHQHG�KHU�GRRU
SDUW�ZD\�� � 'HWHFWLYH� 6DVVD� VDLG�� �SROLFH�� VHDUFK� ZDUUDQW��� DQG
LQVWDQWDQHRXVO\� HQWHUHG� WKH� GRRUZD\�� SXVKLQJ� WKH� GRRU� IXUWKHU
RSHQ�DV�KH�ZDONHG�LQ���+H�DQG�WKH�RWKHUV�KDG�WKHLU�JXQV�GUDZQ�
7KH� RWKHUV� IROORZHG� TXLFNO\� DQG� VHFXUHG� WKH� DSDUWPHQW�
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'HWHFWLYH� 6DVVD� WHVWLILHG� WKDW� KH� KDG� UHFHLYHG� LQIRUPDWLRQ
LQGLFDWLQJ� WKDW� GUXJV� KDG� MXVW� EHHQ� GHOLYHUHG� WR� WKH� SUHPLVHV�
DQG� WKDW� KH�ZDV� FRQFHUQHG� WKDW� WKH\�PLJKW� EH�GHVWUR\HG� LI� KH
GHOD\HG�LQ�KLV�HQWU\�

7ULDO�&RXUW�2SLQLRQ��SS������

��� )ROORZLQJ�WKH�VXSSUHVVLRQ�KHDULQJ��WKH�ORZHU�FRXUW�GHWHUPLQHG�WKDW�WKH

IDFWV�RI�WKH�SUHVHQW�FDVH�ZHUH�QRW�VXIILFLHQWO\�GLVWLQJXLVKDEOH�IURP�WKH�IDFWV

RI�&KDPEHUV�� VXSUD�� IRU� WKH� &RPPRQZHDOWK� WR� DYRLG� VXSSUHVVLRQ� RI� WKH

HYLGHQFH� VHL]HG� IURP� DSSHOOHH¶V� DSDUWPHQW�� � 6SHFLILFDOO\�� WKH� ORZHU� FRXUW

QRWHG�WKDW�OLNH�WKH�RIILFHUV¶� FRQGXFW� LQ�&KDPEHUV��VXSUD��'HWHFWLYH�6DVVD

IDLOHG� WR� ZDLW� D� UHDVRQDEOH� SHULRG� RI� WLPH� DIWHU� DQQRXQFLQJ� KLV� LGHQWLW\�

DXWKRULW\� DQG� SXUSRVH� WR� SHUPLW� DSSHOOHH� WR� VXUUHQGHU� WKH� SUHPLVHV

SHDFHIXOO\���7ULDO�&RXUW�2SLQLRQ��S����

��� ,Q� RUGHU� RI� GHPRQVWUDWH� WKH� IDFWXDO� VLPLODULWLHV� EHWZHHQ� WKH� SUHVHQW

FDVH�DQG�&KDPEHUV��VXSUD��ZH�TXRWH�RXU�6XSUHPH�&RXUW¶V�VXPPDU\�RI�WKH

IDFWV�RI�&KDPEHUV��VXSUD�

2Q� )HEUXDU\� ���� ����� DW� ����� S�P��� IRXU� SROLFH� RIILFHUV
IURP� WKH�0XQLFLSDOLW\� RI� 3HQQ�+LOOV� LQLWLDWHG� WKH� H[HFXWLRQ� RI� D
VHDUFK� ZDUUDQW� DW� WKH� UHVLGHQFH� RI� 5REHUW� &KDPEHUV�� � 7KH
$SSHOOHHV�� 5REHUW� &KDPEHUV�� &KHU\O� &KDPEHUV�� DQG� 5HEHFFD
.LUNODQG�� ZHUH� LQ� WKH� UHVLGHQFH� DW� WKDW� WLPH�� DORQJ� ZLWK� WZR
RWKHU�LQGLYLGXDOV���7ZR�GHWHFWLYHV�ZHQW�WR�WKH�EDFN�RI�WKH�KRXVH
DQG�WKH�RWKHU�GHWHFWLYHV�NQRFNHG�DW�WKH�IURQW�GRRU�

5REHUW� &KDPEHUV� EHJDQ� WR� RSHQ� WKH� GRRU�
6LPXOWDQHRXVO\��WKH�SROLFH�RIILFHU�SXVKHG�WKH�GRRU�RSHQ��SXVKLQJ
0U��&KDPEHUV�EDFNZDUGV���+DYLQJ�GUDZQ�KLV�ZHDSRQ�EHIRUH�WKH
GRRU�ZDV� RSHQHG�� WKH�SROLFH� RIILFHU� SRLQWHG� WKH�ZHDSRQ� DW�0U�
&KDPEHUV���+H�LGHQWLILHG�KLPVHOI�DV�DQ�RIILFHU�DQG�VWDWHG�WKDW�KH
KDG�D�VHDUFK�ZDUUDQW�IRU�WKH�SUHPLVHV���+H�WROG�0U��&KDPEHUV�WR
�*HW�XS�DJDLQVW�WKH�ZDOO�DQG�GRQ
W�PRYH��
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7KH� IRXU� GHWHFWLYHV� HQWHUHG� WKH� SUHPLVHV� ZLWK� WKHLU
ZHDSRQV�GUDZQ���$OO�RI�WKH�SHRSOH�LQ�WKH�KRXVH�ZHUH�WDNHQ�LQWR
WKH� OLYLQJ� URRP�� VHDUFKHG�� DQG� DGYLVHG� RI� WKHLU� ULJKWV�� � 7KH
RIILFHUV� WKHQ� VHDUFKHG� WKH�SUHPLVHV�� �'XULQJ� WKH� VHDUFK�� GUXJV
DQG�GUXJ�SDUDSKHUQDOLD�ZHUH�VHL]HG�DQG�VHYHUDO�VWDWHPHQWV�ZHUH
REWDLQHG�IURP�0U��&KDPEHUV�

&KDPEHUV������$��G�DW�����

��� 8SRQ�UHYLHZ��ZH�ILQG�WKDW�WKH�IDFWV�DV�GHWHUPLQHG�E\�WKH�FRXUW�EHORZ

DUH�VXSSRUWHG�E\�WKH�UHFRUG��DV�WKH�&RPPRQZHDOWK�FRQFHGHV��DQG�WKDW�WKH

OHJDO� FRQFOXVLRQ� GUDZQ� IURP� WKRVH� IDFWV� E\� WKH� ORZHU� FRXUW� ZDV� QRW

HUURQHRXV���7KH�IDFWV�RI�WKH�SUHVHQW�FDVH�DUH�QRW�GLVWLQJXLVKDEOH�IURP�WKRVH

RI� &KDPEHUV�� VXSUD�� � (TXDOO\� DSSOLFDEOH� WR� WKH� IDFWV� EHIRUH� XV� DUH� WKH

IROORZLQJ�FRPPHQWV�IURP�RXU�6XSUHPH�&RXUW�LQ�&KDPEHUV��VXSUD�

,Q� WKLV� FDVH�� KRZHYHU�� FRQVHQW� ZDV� QRW� JLYHQ� E\
>DSSHOOHH@���7KH�WHVWLPRQ\�RI�WKH�SROLFH�RIILFHU�GHPRQVWUDWHV�WKDW
>DSSHOOHH@�QHYHU�KDG�DQ�RSSRUWXQLW\�WR�JLYH�>KHU@�FRQVHQW�DQG�WR
YROXQWDULO\� DGPLW� WKH� RIILFHUV� WR� >KHU@� SUHPLVHV�� � 7KH� RIILFHUV
LPPHGLDWHO\�HQWHUHG�WKH�SUHPLVHV��IRUFLEO\�SURSHOOLQJ�>DSSHOOHH@
EDFNZDUGV�RQ�HQWU\�

&KDPEHUV������$��G�DW�����

��� 3UHVHQWO\��ZH�DJUHH�ZLWK�WKH�ORZHU�FRXUW¶V�FRQFOXVLRQ�WKDW�DSSHOOHH�ZDV

QRW�JLYHQ�DQ�RSSRUWXQLW\�WR�VXUUHQGHU�KHU�DSDUWPHQW�SHDFHIXOO\���5DWKHU��WKH

SROLFH�³LQVWDQWDQHRXVO\´�HQWHUHG�DSSHOOHH¶V�DSDUWPHQW�DIWHU�VKH�RSHQHG�WKH

GRRU� ZLWKRXW� ZDLWLQJ� D� UHDVRQDEOH� SHULRG� RI� WLPH� DIWHU� DQQRXQFLQJ� WKHLU
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LGHQWLW\�� DXWKRULW\� DQG� SXUSRVHV�� WR� SHUPLW� KHU� WR� VXUUHQGHU� KHU� SUHPLVHV

YROXQWDULO\��

��� 7KH�&RPPRQZHDOWK�XUJHV�WKLV�FRXUW�WR�LJQRUH�&KDPEHUV��VXSUD��DQG

DGRSW�WKH�OLQH�RI�GHFLVLRQV�IURP�WKH�IHGHUDO� FRXUWV�DQG�RWKHU�VWDWHV¶� FRXUWV

ZKLFK� ³KROGV� WKDW� DQ� DQQRXQFHPHQW� RI� LGHQWLW\� DQG� SXUSRVH� E\� WKH� SROLFH

SULRU�WR�HQWU\�SHUPLWV�WKH�SROLFH�WR�LPPHGLDWHO\�HQWHU�D�UHVLGHQFH��HYHQ�E\

SXVKLQJ�RSHQ�D�SDUWLDOO\�RSHQ�GRRU��ZKHQ�VXFK�DQQRXQFHPHQW�SUHFHGHV�WKH

HQWU\� DQG� LV� PDGH� LQ� WKH� SUHVHQFH� RI� DQ� RFFXSDQW� RI� WKH� SUHPLVHV�´

&RPPRQZHDOWK�%ULHI��S�������7KRVH�FDVHV�FLWHG�E\�WKH�&RPPRQZHDOWK�DUH�

8QLWHG�6WDWHV�Y��.HPS����� )��G������ �'�&�&LU��������8QLWHG�6WDWHV� Y�

&RQWUHUDV�&HEDOORV�� ���� )��G� ���� ��WK� &LU�������� 8QLWHG� 6WDWHV� Y�

6DOWHU������)��G��������WK�&LU��������8QLWHG�6WDWHV�Y��5HPLJLR������)��G

�������WK�&LU����FHUW��GHQLHG������8�6������������6�&W����������/�(G��G����

��������8QLWHG�6WDWHV�Y��%HWKHD������ )��G����� ��WK� &LU����FHUW��GHQLHG�

����8�6�����������6�&W����������/�(G��G������������6WDWH�Y��$GFRFN�����

6�:��G����.HQWXFN\��������6WDWH�Y��'L[RQ������3��G������+DZDLL�������

DQG�&RPPRQZHDOWK�Y��*RJJLQ�� ����0DVV�� ����� ����1�(��G����� �������

:KLOH� WKH� &RPPRQZHDOWK� DFFXUDWHO\� VXPPDUL]HV� WKH� KROGLQJV� RI� WKRVH

FDVHV��ZH��QHYHUWKHOHVV��DUH�UHTXLUHG�WR�IROORZ�WKH�GHFLVLRQ�RI�RXU�6XSUHPH

����������������������������������
�� 7KH�&RPPRQZHDOWK�GRHV�QRW�DUJXH� WKDW� WKH� IRUFLEOH� HQWU\�ZDV� MXVWLILHG�
$SSHOOHH�GLG�QRW�UHPDLQ�VLOHQW�DIWHU�WKH�SROLFH�RIILFHU�NQRFNHG���7KHUH�LV�QR
HYLGHQFH� RI� UHFRUG� WKDW� VKH� NQHZ� WKH� RIILFHU¶V� SXUSRVH�� � 1RU� LV� WKHUH
HYLGHQFH�RI�UHFRUG�WKDW�WKH�SROLFH�IHDUHG�IRU�WKHLU�VDIHW\�RU�ZHUH�FRQFHUQHG
WKDW�HYLGHQFH�ZRXOG�EH�GHVWUR\HG���6HH�&KDPEHUV������$��G�DW�����
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&RXUW� EDVHG� XSRQ� DQ� LGHQWLFDO� LVVXH� ZLWK� VXEVWDQWLDOO\� VLPLODU� IDFWV�

HVSHFLDOO\� ZKHUH� WKDW� GHFLVLRQ� LV� EDVHG� XSRQ� $UWLFOH� ,�� �� �� RI� WKH

3HQQV\OYDQLD�&RQVWLWXWLRQ��

���� ,Q�VXPPDU\��ZH� ILQG� WKDW� WKH� ORZHU� FRXUW� GLG�QRW� HUU� LQ� VXSSUHVVLQJ

WKH�HYLGHQFH�VHL]HG�GXULQJ�WKH�VHDUFK�RI�DSSHOOHH¶V�DSDUWPHQW���$OWKRXJK�WKH

RIILFHUV�DQQRXQFHG� WKHLU� LGHQWLW\��DXWKRULW\� DQG�SXUSRVH�� WKH\�QHJOHFWHG� WR

ZDLW� D� UHDVRQDEOH� WLPH� WKHUHDIWHU� WR� SHUPLW� DSSHOOHH� WR� VXUUHQGHU� KHU

UHVLGHQFH�YROXQWDULO\���5DWKHU��WKH�SROLFH��LPPHGLDWHO\�XSRQ�DQQRXQFLQJ�WKHLU

LGHQWLW\� DQG� SXUSRVH�� SXVKHG� RSHQ� WKH� SDUWLDOO\� RSHQHG� GRRU� DQG� WKHUHE\

IRUFLEO\� HQWHUHG�� � $V� RXU� 6XSUHPH� &RXUW� KDV� KHOG�� VXFK� DFWLRQV� ZDUUDQW

VXSSUHVVLRQ� RI� WKH� HYLGHQFH� VHL]HG� GXULQJ� WKH� VXEVHTXHQW� VHDUFK� LQ

DFFRUGDQFH�ZLWK�$UWLFOH�,������RI�WKH�3HQQV\OYDQLD�&RQVWLWXWLRQ���&KDPEHUV�

����$��G�DW������

����������������������������������
�� 7KH�&RPPRQZHDOWK�VXJJHVWV�WKDW�ZH�QHHG�QRW�IROORZ�&KDPEHUV��VXSUD�
EHFDXVH� LQ� WKDW� FDVH�� WKH� &RPPRQZHDOWK� KDG� FRQFHGHG� WKDW� WKH� SROLFH
RIILFHUV�IRUFLEO\�HQWHUHG�WKH�SUHPLVHV�ZLWKRXW�ZDLWLQJ�D�UHDVRQDEOH�SHULRG�RI
WLPH� WR� DOORZ� WKH� GHIHQGDQW� WR� VXUUHQGHU� LW� ZLOOLQJO\�� � +RZHYHU�� LW� LV� FOHDU
IURP� D� UHDGLQJ� RI� WKH� RSLQLRQ� WKDW� RXU� 6XSUHPH� &RXUW� GLG� FRQVLGHU� WKH
TXHVWLRQ� RI� ZKHWKHU� WKH� SROLFH� ZDLWHG� D� UHDVRQDEOH� SHULRG� RI� WLPH� DIWHU
DQQRXQFLQJ�WKHLU�LGHQWLW\��DXWKRULW\�DQG�SXUSRVH�EHIRUH�XVLQJ�IRUFH�WR�VHFXUH
WKH�SUHPLVH���&KDPEHUV������$��G�DW�������$FFRUGLQJO\��ZH�DUH�GXW\�ERXQG
WR�IROORZ�RXU�KLJK�FRXUW¶V�OHDG�
�� :H� UHFRJQL]H� WKDW� VXEVHTXHQW� WR� &KDPEHUV�� VXSUD�� WKLV� FRXUW�� LQ
&RPPRQZHDOWK� Y�� &DPHURQ�� ���� $��G� ������ ����� �3D�6XSHU�������
FLWLQJ�&RPPRQZHDOWK�Y��5HJDQ������$��G�����3D�6XSHU��������IRXQG�WKDW
DQ�LPSHUPLVVLEOH�IRUFLEOH�HQWU\�GLG�QRW�RFFXU�ZKHUH�D�SROLFH�RIILFHU��ZLWK�KLV
JXQ� GUDZQ�� DQQRXQFHG� KLV� LGHQWLW\� DQG� LQIRUPHG� WKH� DSDUWPHQW¶V� UHVLGHQW
WKDW�KH�KDG�D�VHDUFK�ZDUUDQW�DQG�WKHQ�HQWHUHG�WKH�DSDUWPHQW�WKURXJK�WKH
GRRU� ZKLFK� WKH� UHVLGHQW� KDG� DOUHDG\� RSHQHG�� � :H� GLVWLQJXLVK� WKH� SUHVHQW
FDVH� IURP� &DPHURQ�� VXSUD�� � 6SHFLILFDOO\�� LQ� &DPHURQ�� VXSUD�� WKH
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���� 2UGHU�DIILUPHG�

�������������������������������������������������������������������������������������������������������������
VXSSUHVVLRQ�FRXUW�PDGH�QR�ILQGLQJV�RI�IDFW�ZLWK�UHJDUG�WR�ZKHWKHU�WKH�RIILFHU
HQWHUHG� WKH� SUHPLVHV� SULRU� WR� JLYLQJ� WKH� RFFXSDQW� DQ� RSSRUWXQLW\� WR
VXUUHQGHU�WKH�SUHPLVHV�SHDFHIXOO\���7KXV��WKH�LVVXH�VTXDUHO\�EHIRUH�XV�ZDV
QHLWKHU� DGGUHVVHG� QRU� UDLVHG� LQ� &DPHURQ�� VXSUD�� � ,Q� IDFW�� WKH� SULPDU\
³NQRFN�DQG�DQQRXQFH´�LVVXH�ZDV�ZKHWKHU�WKH�SROLFH�FRXOG�XVH�³WULFNHU\´�WR
JHW� WKH� SUHPLVHV¶� UHVLGHQW� WR� RSHQ� WKH� GRRU� VR� WKDW� WKH� RIILFHUV� FRXOG
DQQRXQFH�WKHLU�LGHQWLW\��DXWKRULW\�DQG�SXUSRVH�


