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��� $QWKHP� &DVXDOW\� ,QVXUDQFH� &RPSDQ\� �$QWKHP�� DSSHDOV� IURP� WKH

RUGHU�HQWHULQJ�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�*ORULD�)D\���:H�DIILUP�

��� 2Q�-XO\����������$QWKHP�FRPPHQFHG�WKH�LQVWDQW�GHFODUDWRU\�MXGJPHQW

DFWLRQ� WR� GHWHUPLQH�� DPRQJ� RWKHU� WKLQJV�� ZKHWKHU� :LOOLDP� 3�� 0LOOHU¶V

DXWRPRELOH� LQVXUDQFH� SROLF\� ZLWK� $QWKHP� FRYHUV� )D\¶V� FODLP� IRU� QHJOLJHQW

LQIOLFWLRQ� RI� HPRWLRQDO� GLVWUHVV�� � )D\¶V� FODLP� DULVHV� RXW� RI� DQ� DXWRPRELOH

DFFLGHQW� WKDW� RFFXUUHG� LQ� -DQXDU\� ����� LQ� 6WHZDUW� 7RZQVKLS�� )D\HWWH

&RXQW\��3HQQV\OYDQLD��ZKHQ�0LOOHU¶V�DXWR�VWUXFN�)D\¶V�KXVEDQG�'DQLHO�ZKLOH

KH�ZDV�VWDQGLQJ�EHVLGH�KLV�SDUNHG�YHKLFOH���)D\�ZDV�VLWWLQJ�LQVLGH�WKH�YHKLFOH

ZKHQ�KHU�KXVEDQG�ZDV�VWUXFN���6KH�VXIIHUHG�QR�LPPHGLDWH�SK\VLFDO�LQMXULHV�

)D\¶V�KXVEDQG��KRZHYHU��GLHG�DV�D�UHVXOW�RI�KLV�LQMXULHV�
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��� $W� WKH� WLPH�RI� WKH� DFFLGHQW��0LOOHU¶V� DXWRPRELOH� LQVXUDQFH�SROLF\�ZLWK

$QWKHP� KDG� D� OLDELOLW\� OLPLW� RI� �������� SHU� SHUVRQ� DQG� �������� SHU

RFFXUUHQFH�� � )D\�� DV� DGPLQLVWUDWUL[� RI� KHU� KXVEDQG¶V� HVWDWH��PDGH� D� FODLP

DJDLQVW� 0LOOHU� IRU� KHU� KXVEDQG¶V� GHDWK�� ZKLFK� ZDV� VHWWOHG� IRU� WKH� SROLF\¶V

��������SHU�SHUVRQ�OLDELOLW\�OLPLW���)D\�WKHQ�SUHVHQWHG�$QWKHP�ZLWK�D�FODLP

IRU� WKH�HPRWLRQDO� GLVWUHVV� WKDW� VKH� DOOHJHGO\� VXVWDLQHG� IURP� REVHUYLQJ� WKH

DFFLGHQW�� � )D\� DVVHUWHG� WKDW� KHU� HPRWLRQDO� GLVWUHVV� FRQVWLWXWHG� D� VHSDUDWH

ERGLO\� LQMXU\�XQGHU� WKH�SROLF\�� �7KHUHDIWHU��0LOOHU�DVVLJQHG�KLV� ULJKWV�XQGHU

WKH�SROLF\�WR�)D\�

��� $IWHU�$QWKHP�ILOHG�WKH�LQVWDQW�GHFODUDWRU\�MXGJPHQW��$QWKHP�WKHQ�ILOHG

D�PRWLRQ�IRU�MXGJPHQW�RQ�WKH�SOHDGLQJV��DUJXLQJ��DPRQJ�RWKHU�WKLQJV��WKDW

)D\¶V� FODLP� IRU� QHJOLJHQW� LQIOLFWLRQ� RI� HPRWLRQDO� GLVWUHVV� ZDV� QRW� D� ERGLO\

LQMXU\� WKDW� ZRXOG� WULJJHU� FRYHUDJH� XQGHU� 0LOOHU¶V� SROLF\� ZLWK� $QWKHP�� � ,Q

)HEUXDU\� ������ WKH� WULDO� FRXUW� GHQLHG� $QWKHP¶V�PRWLRQ� DV� LW� SHUWDLQHG� WR

)D\¶V� HPRWLRQDO� GLVWUHVV� FODLP�� � 6XEVHTXHQWO\�� )D\� ILOHG� D� PRWLRQ� IRU

VXPPDU\� MXGJPHQW�� EDVHG� RQ� WKH� WULDO� FRXUW¶V� )HEUXDU\� ����� RUGHU�

UHTXHVWLQJ� WKH� FRXUW� WR� GHFODUH� WKDW� $QWKHP� KDV� WKH� GXW\� WR� GHIHQG� DQG

LQGHPQLI\�0LOOHU�IRU�)D\¶V�FODLP�IRU�QHJOLJHQW�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�

7KH�FRXUW�JUDQWHG�WKLV�PRWLRQ���$QWKHP�ILOHG�WKLV�WLPHO\�DSSHDO�

��� 2Q�DSSHDO��$QWKHP�UDLVHV�RQO\�RQH�LVVXH�IRU�UHYLHZ�
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,� ,V� WKH� ZLIH¶V� FODLP� IRU� QHJOLJHQW� LQIOLFWLRQ� RI� HPRWLRQDO
GLVWUHVV�DULVLQJ�RXW�RI� WKH�VDPH�PRWRU�YHKLFOH�DFFLGHQW� LQ
ZKLFK� KHU� KXVEDQG� ZDV� NLOOHG� VXEMHFW� WR� WKH� VDPH� ³SHU
SHUVRQ´� OLDELOLW\� DV� WKH� FODLP�ZKLFK� VKH� SUHVHQWHG� WR� WKH
RWKHU� GULYHU¶V� OLDELOLW\� LQVXUHU� DV� DGPLQLVWUDWUL[� RI� KHU
KXVEDQG¶V�HVWDWH"

%ULHI�IRU�$SSHOODQW�DW���

��� 2XU� VWDQGDUG� RI� UHYLHZ� RI� DSSHDOV� IURP� RUGHUV� JUDQWLQJ� VXPPDU\

MXGJPHQW�LV�ZHOO�VHWWOHG�

:KHQ�SUHVHQWHG�ZLWK�D�FKDOOHQJH�WR�DQ�RUGHU�JUDQWLQJ�VXPPDU\
MXGJPHQW��ZH�YLHZ�WKH�UHFRUG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH
QRQ�PRYLQJ�SDUW\��UHVROYLQJ�DOO�GRXEWV�DV�WR� WKH�H[LVWHQFH�RI�D
JHQXLQH� LVVXH� RI� PDWHULDO� IDFW� DJDLQVW� WKH� PRYLQJ� SDUW\�
&RQFHUQLQJ�TXHVWLRQV�RI�ODZ��RXU�VFRSH�RI�UHYLHZ�LV�SOHQDU\���:H
DUH�QRW�ERXQG�E\�D�WULDO�FRXUW¶V�FRQFOXVLRQV�RI�ODZ��LQVWHDG��ZH
PD\�GUDZ�RXU�RZQ�LQIHUHQFHV�DQG�UHDFK�RXU�RZQ�FRQFOXVLRQV�

%RUGHQ�� ,QF�� Y�� $GYHQW� ,QN� &R��� ���� $��G� ����� ���� �3D�� 6XSHU�� �����

�FLWDWLRQV�RPLWWHG��

��� $QWKHP� ILUVW� DUJXHV� WKDW� )D\¶V� FODLP� IRU� QHJOLJHQW� LQIOLFWLRQ� RI

HPRWLRQDO� GLVWUHVV� GRHV� QRW� FRQVWLWXWH� D� VHSDUDWH� ERGLO\� LQMXU\� XQGHU� WKH

SROLF\���6SHFLILFDOO\��$QWKHP�FRQWHQGV�WKDW�)D\�FDQ�UHFRYHU�IRU�KHU�FODLP�RI

HPRWLRQDO�GLVWUHVV�RQO\�LI�KHU�HPRWLRQDO�GLVWUHVV�FRQVWLWXWHV�ERGLO\�LQMXU\�WKDW

LV�VHSDUDWH�DQG�GLVWLQFW� IURP�WKH�ERGLO\� LQMXULHV�VXVWDLQHG�E\�KHU�KXVEDQG�

$QWKHP� FRQFOXGHV�� ZLWKRXW� GLVFXVVLRQ�� WKDW� LW� GRHV� QRW�� � %HFDXVH� )D\¶V

LQMXULHV�DURVH�RXW�RI�WKH�ERGLO\�LQMXU\�VXVWDLQHG�E\�KHU�KXVEDQG�LQ�D�VLQJOH

DFFLGHQW��$QWKHP�IXUWKHU�FRQFOXGHV�WKDW�)D\¶V�FODLP�³LV�ORJLFDOO\�GHULYDWLYH�RI
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KHU�KXVEDQG¶V� XQGHUO\LQJ� ERGLO\� LQMXU\� DQG� WKH� SHU� SHUVRQ� OLDELOLW\� OLPLW� RI

����������� LV� WKH� PD[LPXP� OLDELOLW\� FRYHUDJH� DYDLODEOH� IRU� DOO� GDPDJHV

IORZLQJ�IURP�0U��)D\¶V�IDWDO�LQMXULHV��LQFOXGLQJ�0UV��)D\¶V�HPRWLRQDO�GLVWUHVV�´

%ULHI� IRU� $SSHOODQW� DW� ���� � $QWKHP� DVVHUWV� WKDW� )D\¶V� FODLP� IRU� HPRWLRQDO

GLVWUHVV�LV�DQDORJRXV�WR�D�FODLP� IRU� ORVV�RI� FRQVRUWLXP��ZKLFK�3HQQV\OYDQLD

ODZ�WUHDWV�DV�D�GHULYDWLYH�FODLP�� �7KH� WULDO� FRXUW�GLVDJUHHG�DQG�GHWHUPLQHG

WKDW�)D\¶V�FODLP�ZDV�VHSDUDWH�IURP�KHU�KXVEDQG¶V�HVWDWH�FODLPV���:H�DJUHH�

$QWKHP¶V�SRVLWLRQ�LV�FRQWUDU\�WR�SULRU�ODZ�

��� ,Q�6LQQ� Y�� %XUG�� ���� 3D�� ����� ���� $��G� ���� �������� RXU� 6XSUHPH

&RXUW� ZDV� SUHVHQWHG� ZLWK� WKH� TXHVWLRQ� RI� ZKHWKHU� WR� SHUPLW� UHFRYHU\� IRU

HPRWLRQDO� GLVWUHVV� E\� D� SODLQWLII� ZKR�� ZKLOH� RXWVLGH� WKH� ]RQH� RI� GDQJHU�

ZLWQHVVHG� DQ� DXWRPRELOH� DFFLGHQW� WKDW� FDXVHG� VHULRXV� LQMXU\� WR� D� FORVH

UHODWLYH�� � 7KH� &RXUW� GHWHUPLQHG� WKDW� VXFK� D� FDXVH� RI� DFWLRQ� H[LVWV� LI� WKH

LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�ZDV�UHDVRQDEO\�IRUHVHHDEOH�� �,G��DW��������

����$��G�DW����������,Q�%URRNV�Y��'HFNHU������$��G�����������3D��6XSHU�

�������DII¶G������3D�� ����� ����$��G�������������� D� FKLOG��ZKLOH� ULGLQJ�KLV

ELF\FOH��ZDV�VWUXFN�E\�DQ�DXWRPRELOH���7KH�IDWKHU��KRZHYHU��GLG�QRW�ZLWQHVV

WKH�DFFLGHQW��EXW�VXEVHTXHQWO\�DUULYHG�DW�WKH�VFHQH�DQG�REVHUYHG�KLV�VRQ¶V

LQMXULHV�EHIRUH�KLV�VRQ�ZDV�WDNHQ�WR�WKH�KRVSLWDO�� �:H�UHMHFWHG�WKH� IDWKHU¶V

DUJXPHQW�WKDW�KH�FRXOG�UHO\�XSRQ�WKH�VHSDUDWH�WRUW�FODLP�RI�KLV�VRQ�WR�PHHW

WKH� WKUHVKROG� UHTXLUHPHQWV� IRU� WKH� IDWKHU¶V� FODLP� RI� QHJOLJHQW� LQIOLFWLRQ� RI
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HPRWLRQDO� GLVWUHVV�� � 7KHUH� ZH� VWDWHG�� ³7KH� IDWKHU¶V� FODLP� IRU� HPRWLRQDO

GLVWUHVV�LV�D�VHSDUDWH�FDXVH�RI�DFWLRQ��LW�LV�QRW�GHULYDWLYH�RI�WKH�VRQ¶V�ULJKW�WR

UHFRYHU�IRU�KLV�LQMXULHV�´��,G��DW�������7KXV��D�FODLP�IRU�QHJOLJHQW�LQIOLFWLRQ�RI

HPRWLRQDO�GLVWUHVV�GRHV�QRW�DULVH�IURP�WKH�LQMXULHV�VXVWDLQHG�E\�WKH�YLFWLP�

EXW�UDWKHU�LW�DULVHV�IURP�WKH�ZLWQHVVLQJ�RI�WKH�DFFLGHQW���6HH�6LQQ������3D�

DW� �������� ���� $��G� DW� ������� �UHFRJQL]LQJ� WKDW� ³D� FDXVDO� OLQN� EHWZHHQ

SV\FKLF�LQMXULHV�VXIIHUHG�E\�WKH�E\VWDQGHU�DQG�WKH�VKRFN�RU�IULJKW�DWWHQGDQW

WR� KDYLQJ� ZLWQHVVHG� WKH� DFFLGHQW´� FDQ� QRZ� EH� HVWDEOLVKHG� GXH� WR

DGYDQFHPHQWV�LQ�PHGLFDO�VFLHQFH��

��� $OWKRXJK�$QWKHP�FLWHV�VHYHUDO�FDVHV�WR�WKLV�&RXUW��QRQH�RI�WKH�FDVHV

LQYROYH� FODLPV� IRU� QHJOLJHQW� LQIOLFWLRQ� RI� HPRWLRQDO� GLVWUHVV�� EXW� LQVWHDG

LQYROYH�FODLPV�IRU� ORVV�RI� FRQVRUWLXP�DV� D� UHVXOW� RI� LQMXULHV� VXVWDLQHG�E\�D

VSRXVH�LQ�DQ�DXWRPRELOH�DFFLGHQW���&RQVHTXHQWO\��$QWKHP¶V�FRQWHQWLRQ�WKDW

)D\¶V�FODLP�IRU�QHJOLJHQW�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�LV�D�GHULYDWLYH�DFWLRQ

PXVW�IDLO�

���� $QWKHP�DOVR�DUJXHV�WKDW�EHFDXVH�)D\¶V�FODLP�IRU�HPRWLRQDO�GLVWUHVV�LV

QRW� D� VHSDUDWH� ERGLO\� LQMXU\� FRYHUHG� E\� 0LOOHU¶V� SROLF\� ZLWK� $QWKHP�� EXW

LQVWHDG�DULVHV� IURP�WKH� LQMXULHV�VXVWDLQHG�E\�KHU�KXVEDQG��$QWKHP�KDV�QR

GXW\�XQGHU�WKH�SROLF\�WR�GHIHQG�0LOOHU�DJDLQVW�)D\¶V�HPRWLRQDO�GLVWUHVV�FODLP�

%HFDXVH� ZH� KDYH� GHWHUPLQHG� WKDW� )D\¶V� FODLP� LV� D� VHSDUDWH� FODLP�� QRW
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GHULYHG�IURP�KHU�KXVEDQG¶V�XQGHUO\LQJ�ERGLO\�LQMXU\��ZH�QHHG�QRW�UHDFK�WKH

PHULWV�RI�WKLV�LVVXH�

���� %DVHG� RQ� WKH� IRUHJRLQJ�� ZH� DIILUP� WKH� RUGHU� JUDQWLQJ� VXPPDU\

MXGJPHQW�HQWHUHG�-XO\����������

���� 2UGHU�$)),50('�


