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��� ,Q�WKLV�DSSHDO��WKH�&RPPRQZHDOWK�DOOHJHV�WULDO�FRXUW�HUURU�LQ�DGPLWWLQJ

-RKQ� -DJRG]LQVNL� �³-DJRG]LQVNL´�� LQWR� WKH� $FFHOHUDWHG� 5HKDELOLWDWLYH

'LVSRVLWLRQ� �³$5'´�� SURJUDP�RYHU� WKH� &RPPRQZHDOWK¶V� REMHFWLRQ�� � )LQGLQJ

WULDO� FRXUW� HUURU��ZH� DUH� FRQVWUDLQHG� WR� UHYHUVH�� � 7KH� UHOHYDQW� IDFWXDO� DQG

SURFHGXUDO�KLVWRU\�RI�WKLV�UDWKHU�QRYHO�FDVH�IROORZV�

��� )ROORZLQJ�KLV�DUUHVW�IRU�GULYLQJ�XQGHU�WKH�LQIOXHQFH��-DJRG]LQVNL�HOHFWHG

WR� DSSO\� IRU�$5'�� �$Q�DSSOLFDQW� IRU�$5'� LQ� (ULH� &RXQW\�PXVW� FRPSOHWH� DQ

DSSOLFDWLRQ��ZKLFK�LQFOXGHV�WKH�IROORZLQJ�TXHVWLRQ�

����$� +DYH�\RX�HYHU� EHHQ� IRXQG�JXLOW\� RU� SOHDGHG
JXLOW\�RU�QR�FRQWHVW�WR�DQ\�FULPLQDO�YLRODWLRQ
RI� DQ\� NLQG� LQ� DQ\� FRXUW�� RWKHU� WKDQ� IRU
VXPPDU\� RIIHQVHV�� ZKHWKHU� LQ� 3HQQV\OYDQLD
RU�DQ\ZKHUH�HOVH"��,I�VR��H[SODLQ�JLYLQJ�GDWH�
SODFH��FKDUJH�V��DQG�GLVSRVLWLRQ�
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5�5��DW��D���+H�DQVZHUHG�WKH�TXHVWLRQ�WUXWKIXOO\�E\�DWWDFKLQJ�DQ�H[SODQDWLRQ

WKDW� LQ� ����� KH� ZDV� FRQYLFWHG� RI� SRVVHVVLRQ� RI� FRFDLQH�� ZDV� SODFHG� RQ

SUREDWLRQ��KDG�KLV�DXWRPRELOH�IRUIHLWHG��DQG�ZDV�UHTXLUHG�WR�SD\�VLJQLILFDQW

ILQHV�� � ,Q�������KRZHYHU�� KLV� UHFRUG�ZDV� VHDOHG� SXUVXDQW� WR�2KLR� VWDWXWH�

ZKLFK�� DFFRUGLQJ� WR� KLV� DWWRUQH\�� ZDV� WKH� HTXLYDOHQW� RI� DQ� H[SXQJHPHQW�

�5�5��DW��D���D��

��� %DVHG� RQ� -DJRG]LQVNL¶V� DQVZHU� WR� WKLV� TXHVWLRQ�� $VVLVWDQW� 'LVWULFW

$WWRUQH\�9LQFHQW�1XGL��³$'$�1XGL´��DGYLVHG�-DJRG]LQVNL¶V�DWWRUQH\��0LFKDHO

&DXOH\��(VT��� WKDW� -DJRG]LQVNL� ZRXOG� QRW� EH� UHFRPPHQGHG� IRU� WKH� $5'

SURJUDP�� � �5�5��DW��D��� � ,Q�D�VXEVHTXHQW� OHWWHU� GHQ\LQJ� UHFRQVLGHUDWLRQ� RI

-DJRG]LQVNL¶V� DSSOLFDWLRQ�� $'$�1XGL� DGYLVHG� $WWRUQH\� &DXOH\� WKDW� WKH�2KLR

VWDWXWH�PHUHO\�VHDOHG��DQG�GLG�QRW�H[SXQJH��-DJRG]LQVNL¶V�UHFRUG�� ��5�5��DW

��D���D����-DJRG]LQVNL�WKHQ�ILOHG�D�PRWLRQ�WR�FRPSHO�DGPLVVLRQ�WR�WKH�$5'

SURJUDP��DQG�WKH�PRWLRQ�ZDV�JUDQWHG�

��� ,W� LV� FOHDU� IURP� WKH� IRUHJRLQJ� WKDW� WKH�'LVWULFW� $WWRUQH\¶V� GHFLVLRQ� WR

GHQ\�-DJRG]LQVNL�DGPLVVLRQ�WR�$5'�ZDV�EDVHG�XSRQ�KLV� WUXWKIXO� DQVZHU� WR

4XHVWLRQ���RQ�WKH�DSSOLFDWLRQ���7KH�WULDO�FRXUW� IRXQG�WKDW�$'$�1XGL�DEXVHG

KLV�GLVFUHWLRQ�ZKHQ�KH�UHOLHG�RQ�-DJRG]LQVNL¶V�DQVZHU�WR�WKDW�TXHVWLRQ��ZKLFK

UHYHDOHG� KLV� VHDOHG� 2KLR� UHFRUG�� EHFDXVH� WKDW� UHFRUG� ZDV� D� ³SURKLELWHG

FRQVLGHUDWLRQ´� DV� WKDW� WHUP� LV� XVHG� LQ�&RPPRQZHDOWK� Y�� %HQQ�� ���� 3D�

���������$��G������������DQG�&RPPRQZHDOWK�Y��/XW]������3D����������

$��G��������������:H�ILQG��KRZHYHU��WKDW�4XHVWLRQ���ZDV�D�SHUPLVVLEOH�DUHD
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RI� LQTXLU\�� DQG� WKDW� WKH� 'LVWULFW� $WWRUQH\¶V� FRQVLGHUDWLRQ� RI� -DJRG]LQVNL¶V

UHVSRQVH�WR�WKDW�TXHVWLRQ�ZDV�QRW�D�³SURKLELWHG�FRQVLGHUDWLRQ�´��2XU�UHDVRQV

IROORZ�

��� ,Q�/XW]��VXSUD��RXU�VXSUHPH�FRXUW�KHOG�WKDW�WKH�GLVWULFW�DWWRUQH\�KDV

VROH�GLVFUHWLRQ�LQ�DQ\�FULPLQDO�FDVH��LQFOXGLQJ�GUXQN�GULYLQJ�FDVHV��WR�PRYH

IRU� DGPLVVLRQ� RI� D� GHIHQGDQW� LQWR�$5'�� �/XW]��VXSUD� DW� ����������� $��G� DW

����� FLWLQJ� 3D�5�&ULP�3�� ����� &RPPHQW�� ��� 3D�&�6�$�� �DPHQGHG��� � $V� RXU

VXSUHPH�FRXUW�FRQWLQXHG��³$GPLVVLRQ�WR�DQ�$5'�SURJUDP�LV�QRW�D�PDWWHU�RI

ULJKW�� EXW� D� SULYLOHJH�´� � /XW]�� VXSUD� DW� ������� ���� $��G� DW� ���� �FLWDWLRQ

RPLWWHG����5HMHFWLQJ�WKH�QRWLRQ�WKDW�WKH�UHYLVHG�0RWRU�9HKLFOH�&RGH�SHUPLWV

D�GHIHQGDQW�WR�PRYH�IRU�DGPLVVLRQ�WR�$5'��WKH�/XW]�FRXUW�RSLQHG�

>7@KH� FULPLQDO� GHIHQGDQW� KDV� QR� ULJKW� WR� GHPDQG
WKDW� KH� EH� SODFHG� RQ� $5'� PHUHO\� EHFDXVH� DQ\
SDUWLFXODU�RIIHQVH�LV�KLV�ILUVW���5DWKHU��VRFLHW\��IRU�LWV
RZQ� SURWHFWLRQ�� KDV� DQ� LQWHUHVW� LQ� FDUU\LQJ� RXW� WKH
SHQDOWLHV� SUHVFULEHG� E\� WKH� OHJLVODWXUH� IRU� GUXQN
GULYLQJ�� H[FHSW� LQ� WKH� FDVHV� ZKHUH� HYHQ� VRFLHW\¶V
UHSUHVHQWDWLYH� LQ� WKH� FDVH�� WKH� GLVWULFW� DWWRUQH\�
DFWLQJ� LQ� FRQMXQFWLRQ� ZLWK� WKH� FRXUW�� DQG� VXEMHFW
DOZD\V� WR� WKH� UHVWULFWLRQV� VHW� RXW� LQ� >��� 3D�&�6�$�@
6HFWLRQ� �����G�� �FRQFHUQLQJ� SHUVRQV� ZKR� PD\� QRW
EH� DGPLWWHG� WR� $5'�� GHWHUPLQHV� WKDW� $5'� LV
SUHIHUDEOH� WR� FRQYLFWLRQ� EHFDXVH� RI� WKH� VWURQJ
OLNHOLKRRG�WKDW�D�JLYHQ�FULPLQDO�GHIHQGDQW�ZLOO�LQ�IDFW
EH�UHKDELOLWDWHG�E\�DQ�$5'�SURJUDP�

,G�

��� 1HYHUWKHOHVV�� DV� WKH� /XW]� FRXUW� REVHUYHG�� WKH� GLVWULFW� DWWRUQH\¶V

GLVFUHWLRQ� LV� QRW� XQIHWWHUHG�� DQG� PD\� EH� ³XVHIXOO\� FLUFXPVFULEHG� E\� D

UHTXLUHPHQW�RI�RSHQQHVV>�@´��,G��DW������������$��G�DW�������'LVWULFW�DWWRUQH\V
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DUH� WKXV� UHTXLUHG� RSHQO\� WR� VSHFLI\� WKHLU� UHDVRQV� IRU� QRW� VXEPLWWLQJ� D

SDUWLFXODU� FDVH� WR�$5'�� ³DQG� WKRVH� UHDVRQV��ZKLOH� WKH\�PD\� EH� VXEMHFW� WR

GLVDJUHHPHQW�DV�WR�WKHLU�ZLVGRP��GR�QRW�DPRXQW�WR�DQ�DEXVH�RI�GLVFUHWLRQ�´

,G�

��� 7KHQ��UHLWHUDWLQJ�LWV�SULRU�SURQRXQFHPHQWV��WKH�/XW]�FRXUW�REVHUYHG�

>7@KH� GHFLVLRQ� WR� VXEPLW� WKH� FDVH� IRU� $5'� UHVWV� LQ
WKH� VRXQG� GLVFUHWLRQ� RI� WKH� GLVWULFW� DWWRUQH\�� DQG
DEVHQW� DQ� DEXVH� RI� WKDW� GLVFUHWLRQ� LQYROYLQJ� VRPH
FULWHULD� IRU� DGPLVVLRQ� WR� $5'� ZKROO\�� SDWHQWO\� DQG
ZLWKRXW�GRXEW�XQUHODWHG�WR�WKH�SURWHFWLRQ�RI�VRFLHW\
DQG�RU� WKH� OLNHOLKRRG� RI� D� SHUVRQ¶V� VXFFHVV� LQ
UHKDELOLWDWLRQ�� VXFK� DV� UDFH�� UHOLJLRQ� RU� RWKHU
VXFK� REYLRXVO\� SURKLELWHG� FRQVLGHUDWLRQV�� WKH
DWWRUQH\� IRU� WKH� &RPPRQZHDOWK� PXVW� EH� IUHH� WR
VXEPLW�D�FDVH�RU�QRW�VXEPLW�LW�IRU�$5'�FRQVLGHUDWLRQ
EDVHG� RQ� KLV� YLHZ� RI� ZKDW� LV� PRVW� EHQHILFLDO� IRU
VRFLHW\�DQG�WKH�RIIHQGHU�

,G�� DW� ������� ���� $��G� DW� ���� �HPSKDVLV� LQ� RULJLQDO� DQG� DGGHG�� �FLWDWLRQV

RPLWWHG��

��� $V�WKH�/XW]�FRXUW¶V�SURQRXQFHPHQWV�FOHDUO\�LQGLFDWH��D�GLVWULFW�DWWRUQH\

PD\�EDVH�D�GHFLVLRQ�WR�JUDQW�RU�GHQ\�DGPLVVLRQ�WR�$5'�RQ�DQ\�FRQVLGHUDWLRQ

UHODWHG�WR�WKH�SURWHFWLRQ�RI�VRFLHW\�DQG�WKH�UHKDELOLWDWLRQ�RI� WKH�GHIHQGDQW�

,G���&HUWDLQO\��ZKHWKHU�-DJRG]LQVNL�KDG�HYHU�EHHQ�IRXQG�JXLOW\�RI�D�FULPLQDO

YLRODWLRQ�LV�UHOHYDQW�WR�ERWK�RI�WKRVH�FRQVLGHUDWLRQV���,Q�NHHSLQJ�ZLWK�WKHVH

SROLF\� FRQVLGHUDWLRQV��PDQ\� FRXQWLHV�� LQFOXGLQJ�(ULH�� UHJDUG� $5'� SURJUDPV

DV� ILUVW�WLPH�RIIHQGHU� SURJUDPV�� ILQGLQJ� WKDW� D� SHUVRQ�ZKR� KDV� FRPPLWWHG

VXEVHTXHQW� RIIHQVHV� LV� D� FRQWLQXLQJ� ULVN� WR� VRFLHW\� DQG� LV� D� OHVV� YLDEOH

FDQGLGDWH� IRU� UHKDELOLWDWLRQ�� � �&RPPRQZHDOWK� EULHI� DW� ��� �� Q���
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&RPPRQZHDOWK� Y�� %HOYLOOH�� ���� $��G� ���� �3D�6XSHU�� �������� � 2QH� ZKR

KDV�EHHQ� FRQYLFWHG� RI� D� FULPH��ZKHWKHU� LQ� WKLV� VWDWH� RU� HOVHZKHUH�� FDQQRW

UHDVRQDEO\� GHVFULEH� KLP�KHUVHOI� DV� D� ILUVW� WLPH� RIIHQGHU� XQOHVV� WKH

OHJLVODWXUH�KDV�VSHFLILFDOO\�JUDQWHG�WKDW�SULYLOHJH��DV�LW�GLG�XQGHU�WKH�VWDWXWH

DW�LVVXH�LQ�%HQQ��VXSUD��

��� 1HYHUWKHOHVV�� -DJRG]LQVNL�� UHO\LQJ� RQ� %HQQ�� VXSUD�� DUJXHV� WKDW� KLV

VHDOHG�2KLR�UHFRUG�FRQVWLWXWHG�D�SURKLELWHG�FRQVLGHUDWLRQ���,Q�%HQQ��%HQQ¶V

UHFRUG�ZDV�H[SXQJHG�SXUVXDQW�WR�VWDWXWH�IROORZLQJ�KLV�VXFFHVVIXO�FRPSOHWLRQ

RI�SUREDWLRQ�ZLWKRXW�YHUGLFW��³3:29´��IROORZLQJ�D�YLRODWLRQ�RI�WKH�&RQWUROOHG

6XEVWDQFH��'UXJ��'HYLFH�DQG�&RVPHWLF�$FW�����3�6������������HW�VHT���7KDW

$FW� UHTXLUHV� WKH� SURVHFXWLQJ� DWWRUQH\� RU� WKH� FRXUW� DQG� WKH� *RYHUQRU¶V

&RXQFLO� RQ� 'UXJ� DQG� $OFRKRO� $EXVH� WR� NHHS� D� OLVW� RI� SHUVRQV� SODFHG� RQ

SUREDWLRQ�ZLWKRXW�YHUGLFW��³µZKLFK�OLVW�PD\�RQO\�EH�XVHG�WR�GHWHUPLQH�WKH

HOLJLELOLW\�RI�SHUVRQV�IRU�SUREDWLRQ�ZLWKRXW�YHUGLFW�DQG�WKH�QDPHV�RQ�VXFK

OLVWV�PD\�EH�XVHG�IRU�QR�RWKHU�SXUSRVH�ZKDWVRHYHU�¶´��%HQQ��VXSUD�DW

������� ���� $��G� DW� ����� TXRWLQJ� ���3�6�� ������������� �HPSKDVLV� LQ�%HQQ��

7KH� $FW� IXUWKHU� SURYLGHV� WKDW� FKDUJHV� EH� GLVPLVVHG� DJDLQVW� D� SHUVRQ

VXFFHVVIXOO\� FRPSOHWLQJ� KLV� WHUP� RI� 3:29�� DQG� WKDW� WKH� UHFRUG� WKHQ� EH

H[SXQJHG�� �%HQQ��VXSUD� DW� ������� ���� $��G� DW� ����� FLWLQJ� ���3�6�� �������

������������D����)XUWKHUPRUH��WKH�$FW�SURYLGHV�WKDW�

����������������������������������������

��(YHQ�LQ�%HQQ��VXSUD��KRZHYHU��%HQQ�KDG�QRW�EHHQ�FRQYLFWHG�RI�D�FULPH��EXW�KDG
DFFHSWHG�SUREDWLRQ�ZLWKRXW�YHUGLFW��³3:29´��UDWKHU�WKDQ�JRLQJ�WR�WULDO�
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�E� $Q\� H[SXQJHG� UHFRUG� RI� DUUHVW� RU
SURVHFXWLRQ� VKDOO� QRW� KHUHDIWHU� EH
UHJDUGHG� DV� DQ� DUUHVW� RU� SURVHFXWLRQ� IRU
WKH� SXUSRVH� RI� DQ\� VWDWXWH� RU� UHJXODWLRQ� RU
OLFHQVH� RU� TXHVWLRQQDLUH� RU� DQ\� FLYLO� RU
FULPLQDO�SURFHHGLQJ�RU�DQ\�RWKHU�SXEOLF�RU
SULYDWH� SXUSRVH�� � 1R� SHUVRQ� VKDOO� EH
SHUPLWWHG� WR� OHDUQ� RI� DQ� H[SXQJHG� DUUHVW� RU
SURVHFXWLRQ�� RU� RI� WKH� H[SXQFWLRQ�� HLWKHU
GLUHFWO\�RU�LQGLUHFWO\�

%HQQ�� VXSUD� DW� ������� ���� $��G� DW� ����� TXRWLQJ� ���3�6�� ����������E�

�HPSKDVLV�LQ�%HQQ��

���� 7KXV�� WKH� %HQQ� FRXUW� IRXQG� WKDW� %HQQ¶V� H[SXQJHG� UHFRUG� ZDV� D

³SURKLELWHG� FRQVLGHUDWLRQ´� IRU� SXUSRVHV� RI� GHWHUPLQLQJ� HOLJLELOLW\� IRU� $5'

EHFDXVH� D� VWDWXWH� H[SUHVVO\� SURKLELWHG� LWV� FRQVLGHUDWLRQ�� �%HQQ��VXSUD� DW

�����������$��G�DW�������$V�D�UHVXOW��WKH�GLVWULFW�DWWRUQH\�FRXOG�QRW�LQFOXGH�RQ

LWV�TXHVWLRQQDLUH�D�TXHVWLRQ�UHTXLULQJ�%HQQ�WR�UHYHDO�KLV�H[SXQJHG�3:29�IRU

GUXJ�GHSHQGHQW� ILUVW�WLPH� RIIHQGHUV�� � &KLHI� -XVWLFH� )ODKHUW\��ZKR� DXWKRUHG

WKH�VXSUHPH�FRXUW¶V�RSLQLRQV�LQ�ERWK�/XW]��VXSUD��DQG�%HQQ��VXSUD�� WKXV

PHUHO\� FDUYHG� RXW� D� QDUURZ� H[FHSWLRQ� LQ�%HQQ� WR� WKH� /XW]� UXOH� ZKHUH� D

VWDWXWH� VSHFLILFDOO\� SURKLELWHG� UHOHDVH� RI� LQIRUPDWLRQ�� � $V� WKH� %HQQ� FRXUW

REVHUYHG�� KRZHYHU�� ³,Q� D� W\SLFDO� FDVH�� LW� ZRXOG� EH� SURSHU� WR� WDNH� LQWR

DFFRXQW�DQ�$5'�DSSOLFDQW¶V�SULRU�UHFRUG��YHUDFLW\��DQG�RWKHU�FKDUDFWHULVWLFV�´

,G���7KLV�LV�VXFK�D�W\SLFDO�FDVH�

���� 6XSSRUW�IRU�RXU�FRQFOXVLRQ�LV�IRXQG�LQ�%HOYLOOH��VXSUD��D�FDVH�LQ�ZKLFK

WKLV� FRXUW� UHFHQWO\� KDG� DQ� RSSRUWXQLW\� WR� GLVFXVV� ERWK� /XW]�� VXSUD�� DQG

%HQQ�� VXSUD�� DQG� WR� GHFLGH� ZKHWKHU� DOO� H[SXQJHG� UHFRUGV� FRQVWLWXWH
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SURKLELWHG�FRQVLGHUDWLRQV���,Q�%HOYLOOH��VXSUD��%HOYLOOH�ZDV�DUUHVWHG�IRU�'8,

LQ������DQG�SODFHG� LQ�$5'�� � ,Q������� VKH�ZDV� DJDLQ� DUUHVWHG� IRU� '8,�� DW

ZKLFK� WLPH� VKH� KDG� KHU������ DUUHVW� H[SXQJHG� DQG� WKHQ� DJDLQ� DSSOLHG� IRU

$5'��� � ,Q� GHFLGLQJ� ZKHWKHU� WKH� GLVWULFW� DWWRUQH\� SURSHUO\� GHQLHG� %HOYLOOH

DGPLVVLRQ�WR�$5'��WKH�%HOYLOOH�FRXUW�DGGUHVVHG�WKH� LVVXH�ZKHWKHU�WKH� IDFW

WKDW�%HOYLOOH¶V�$5'�UHFRUG�ZDV�H[SXQJHG�FKDQJHG�LWV�VWDWXV�IURP�D�SURSHU�WR

D� SURKLELWHG� FRQVLGHUDWLRQ� SXUVXDQW� WR� %HQQ�� VXSUD�� DQG� /XW]�� VXSUD�

&RPSDULQJ� 3HQQV\OYDQLD¶V� $5'� H[SXQJHPHQW� VWDWXWH� ZLWK� WKH� VWDWXWH� DW

LVVXH�LQ�%HQQ��VXSUD��GLVFXVVHG�VXSUD��WKH�%HOYLOOH�FRXUW�REVHUYHG�WKDW�WKH

$5'�VWDWXWH�EHIRUH�LW��XQOLNH�WKH�&RQWUROOHG�6XEVWDQFHV�VWDWXWH�LQ�%HQQ��GLG

QRW� H[SOLFLWO\� SURKLELW� WKH�XVH� RI� H[SXQJHG� UHFRUGV� LQ� TXHVWLRQQDLUHV�� � 7KH

%HOYLOOH� FRXUW� WKXV� RSLQHG�� ³$EVHQW� D� VLPLODU� SURKLELWLRQ� ZLWK� UHVSHFW� WR

H[SXQJHG�$5'V��ZH�ILQG�WKH�TXHVWLRQLQJ�LQ�WKH�SUHVHQW�FDVH�GRHV�QRW�LQTXLUH

LQWR� DQ� µREYLRXVO\� SURKLELWHG� FRQVLGHUDWLRQ¶�´� � %HOYLOOH�� ���� $��G� DW� ����

TXRWLQJ�%HQQ��VXSUD�DW������������$��G�DW�������%HFDXVH�WKH�2KLR�VWDWXWH�DW

LVVXH� LQ� WKLV� FDVH� LV� HYHQ� PRUH� H[SDQVLYH� LQ� DOORZLQJ� DFFHVV� WR� VHDOHG

UHFRUGV�WKDQ�WKH�$5'�VWDWXWH�DW�LVVXH�LQ�%HOYLOOH��ZH�ILQG�WKLV�VDPH�DQDO\VLV

DSSURSULDWH�LQ�WKH�FDVH�EHIRUH�XV�

���� 8QOLNH�WKH�VWDWXWH�DW�LVVXH�LQ�%HQQ��VXSUD��ZKLFK�UHTXLUHV�WKDW�3:29

UHFRUGV�EH�H[SXQJHG��WKH�2KLR�VWDWXWH�PHUHO\�SHUPLWV�D�GHIHQGDQW�WR�VHHN

����������������������������������������

��7KH�ILUVW�LVVXH�WKH�%HOYLOOH�FRXUW�DGGUHVVHG�LV�QRW�UHOHYDQW�WR�WKLV�FDVH��WKHUHIRUH
ZH�RPLW�LWV�GLVFXVVLRQ�
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WR� KDYH� D� UHFRUG� RI� D� ILUVW�WLPH� FRQYLFWLRQ� VHDOHG�� VXEMHFW� WR� FHUWDLQ

H[FHSWLRQV�DQG�DW�FHUWDLQ�VSHFLILF�WLPHV����$FFRUGLQJ�WR�WKH�2KLR�VWDWXWH��³D

ILUVW�RIIHQGHU�PD\�DSSO\�WR�WKH�VHQWHQFLQJ�FRXUW�LI�FRQYLFWHG�LQ�WKLV�VWDWH��RU

WR�D�FRXUW�RI�FRPPRQ�SOHDV�LI�FRQYLFWHG�LQ�DQRWKHU�VWDWH�RU�LQ�D�IHGHUDO�FRXUW�

IRU�WKH�VHDOLQJ�RI�WKH�UHFRUG�RI�WKDW�RIIHQGHU¶V�FRQYLFWLRQ��������´��2+,2�5(9�

&2'(�$1127$7('�����������$������%DQNV�%DOGZLQ���������7KH�VWDWXWH�DOVR

SHUPLWV�LQVSHFWLRQ�RI�VHDOHG�UHFRUGV�XQGHU�QLQH�HQXPHUDWHG�FLUFXPVWDQFHV�

�'� ,QVSHFWLRQ�RI�WKH�VHDOHG�UHFRUGV�LQFOXGHG�LQ�WKH
RUGHU� PD\� EH� PDGH� RQO\� E\� WKH� IROORZLQJ
SHUVRQV�RU�IRU�WKH�IROORZLQJ�SXUSRVHV�

��� %\� DQ\� ODZ� HQIRUFHPHQW� RIILFHU� RU
DQ\�SURVHFXWRU��RU�WKH�DVVLVWDQWV�RI
WKH� ODZ� HQIRUFHPHQW� RIILFHU� RU
SURVHFXWRU�� WR� GHWHUPLQH� ZKHWKHU
WKH� QDWXUH� DQG� FKDUDFWHU� RI� WKH
RIIHQVH� ZLWK� ZKLFK� D� SHUVRQ� LV� WR

����������������������������������������

��:H�DOVR�QRWH�WKH�GLVWLQFWLRQ�EHWZHHQ�H[SXQJLQJ�DQG�VHDOLQJ�D�UHFRUG���*HQHUDOO\�
DQ� H[SXQJHG� UHFRUG� LV� SK\VLFDOO\� GHVWUR\HG�� LQ� ILOHV�� FRPSXWHUV�� RU� RWKHU
GHSRVLWRULHV��DQG�WKHUHIRUH�QR�ORQJHU�H[LVWV���$�VHDOHG�UHFRUG��LQ�FRQWUDVW��LV�PHUHO\
PDGH� LQDFFHVVLEOH� H[FHSW� E\� RUGHU� RI� FRXUW� RU� WR� FHUWDLQ� GHVLJQDWHG� RIILFLDOV�
KRZHYHU��WKH�UHFRUG�FRQWLQXHV�WR�H[LVW�� �%ODFN¶V�/DZ�'LFWLRQDU\�������������WK�HG�
������� �:KLOH� UHFRJQL]LQJ� WKDW� WKHVH� WHUPV� DUH� VRPHWLPHV� XVHG� LQWHUFKDQJHDEO\�
RXU�UHDGLQJ�RI�WKH�2KLR�VWDWXWH� OHDGV�WR�WKH�FRQFOXVLRQ�WKDW��EHFDXVH�DFFHVV� LV�VR
EURDG�IRU�ODZ�HQIRUFHPHQW�RIILFLDOV��VHDOLQJ�LV�DOO�WKDW�LV�DQWLFLSDWHG�

$GGLWLRQDOO\�� DOWKRXJK� QR� RQH� KDV� FLWHG� WR� WKLV� VHFWLRQ�� ZH� QRWH� WKDW
����������$��SURKLELWV�TXHVWLRQLQJ�D�SHUVRQ�³>L@Q�DQ\�DSSOLFDWLRQ�IRU�HPSOR\PHQW�
OLFHQVH��RU�DQ\�RWKHU�ULJKW�RU�SULYLOHJH��DQ\�DSSHDUDQFH�DV�D�ZLWQHVV��RU�DQ\�RWKHU
LQTXLU\�´�ZLWK� UHVSHFW� WR�DQ\� UHFRUG� WKDW�KDV�EHHQ� VHDOHG�SXUVXDQW� WR�����������
:KLOH� ³DQ\� RWKHU� LQTXLU\´� WDNHQ� RXW� RI� FRQWH[W� FRXOG� EH� FRQVWUXHG� WR� LQFOXGH
TXHVWLRQLQJ� ZLWK� UHJDUG� WR� $5'� HOLJLELOLW\�� ZH� GR� QRW� EHOLHYH� WKLV� VHFWLRQ� FDQ� EH
LQWHUSUHWHG�VR�EURDGO\�LQ�YLHZ�RI�WKH�H[SDQVLYH�DFFHVV�WR�VHDOHG�UHFRUGV�SHUPLWWHG
XQGHU� ����������� VHW� IRUWK� VXSUD�� � $� UHDGLQJ� RI� ����������%�� VXSSRUWV� WKLV
FRQFOXVLRQ���7KDW�VHFWLRQ�SURKLELWV�D�VWDWH�HPSOR\HH�IURP�UHOHDVLQJ�DQ\�LQIRUPDWLRQ
LQ�D� VHDOHG� UHFRUG� IRU� ³DQ\� SXUSRVH� LQYROYLQJ� HPSOR\PHQW�� ERQGLQJ�� OLFHQVLQJ�� RU
HGXFDWLRQ>�@´� EXW� LV� VLOHQW� FRQFHUQLQJ� UHOHDVLQJ� LQIRUPDWLRQ� IRU� SXUSRVHV� RI� ODZ
HQIRUFHPHQW�RU�VHQWHQFLQJ�
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EH� FKDUJHG� ZRXOG� EH� DIIHFWHG� E\
YLUWXH� RI� WKH� SHUVRQ¶V� SUHYLRXVO\
KDYLQJ�EHHQ�FRQYLFWHG�RI�D�FULPH�

��� %\� WKH� SDUROH� RU� SUREDWLRQ� RIILFHU
RI�WKH�SHUVRQ�ZKR�LV�WKH�VXEMHFW�RI
WKH� UHFRUGV�� IRU� WKH� H[FOXVLYH� XVH
RI� WKH� RIILFHU� LQ� VXSHUYLVLQJ� WKH
SHUVRQ� ZKLOH� WKH� SHUVRQ� LV� RQ
SDUROH� RU� SUREDWLRQ� DQG� LQ�PDNLQJ
LQTXLULHV� DQG� ZULWWHQ� UHSRUWV� DV
UHTXHVWHG� E\� WKH� FRXUW� RU� DGXOW
SDUROH�DXWKRULW\�

��� 8SRQ� DSSOLFDWLRQ� E\� WKH� SHUVRQ
ZKR� LV� WKH� VXEMHFW� RI� WKH� UHFRUGV�
E\� WKH� SHUVRQV� QDPHG� LQ� WKDW
SHUVRQ¶V�DSSOLFDWLRQ�

��� %\� D� ODZ� HQIRUFHPHQW� RIILFHU� ZKR
ZDV�LQYROYHG�LQ�WKH�FDVH��IRU�XVH�LQ
WKH� RIILFHU¶V� GHIHQVH� RI� D� FLYLO
DFWLRQ� DULVLQJ� RXW� RI� WKH� RIILFHU¶V
LQYROYHPHQW�LQ�WKDW�FDVH�

��� %\�DQ\�SURVHFXWLQJ�DWWRUQH\�RU�WKH
DVVLVWDQWV� RI� WKH� SURVHFXWLQJ
DWWRUQH\� WR� GHWHUPLQH� D
GHIHQGDQW¶V� HOLJLELOLW\� WR� HQWHU� D
SUH�WULDO� GLYHUVLRQ� SURJUDP
HVWDEOLVKHG� SXUVXDQW� WR� VHFWLRQ
��������RI�WKH�5HYLVHG�&RGH�

��� %\�DQ\�ODZ�HQIRUFHPHQW�DJHQF\�RU
DQ\� DXWKRUL]HG� HPSOR\HH� RI� D� ODZ
HQIRUFHPHQW� DJHQF\� RU� E\� WKH
GHSDUWPHQW� RI� UHKDELOLWDWLRQ� DQG
FRUUHFWLRQ�DV�SDUW�RI�D�EDFNJURXQG
LQYHVWLJDWLRQ� RI� D� SHUVRQ� ZKR
DSSOLHV� IRU� HPSOR\PHQW� ZLWK� WKH
DJHQF\� DV� D� ODZ� HQIRUFHPHQW
RIILFHU�RU�ZLWK�WKH�GHSDUWPHQW�DV�D
FRUUHFWLRQV�RIILFHU�
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��� %\�DQ\�ODZ�HQIRUFHPHQW�DJHQF\�RU
DQ\� DXWKRUL]HG� HPSOR\HH� RI� D� ODZ
HQIRUFHPHQW� DJHQF\�� IRU� WKH
SXUSRVHV� VHW� IRUWK� LQ�� DQG� LQ� WKH
PDQQHU� SURYLGHG� LQ�� VHFWLRQ
���������RI�WKH�5HYLVHG�&RGH�

��� %\� WKH� EXUHDX� RI� FULPLQDO
LGHQWLILFDWLRQ� DQG� LQYHVWLJDWLRQ� RU
DQ\� DXWKRUL]HG� HPSOR\HH� RI� WKH
EXUHDX�IRU�WKH�SXUSRVH�RI�SURYLGLQJ
LQIRUPDWLRQ� WR� D� ERDUG� RU� SHUVRQ
SXUVXDQW� WR� GLYLVLRQ��)�� RI� VHFWLRQ
�������RI�WKH�5HYLVHG�&RGH�

��� %\� WKH� EXUHDX� RI� FULPLQDO
LGHQWLILFDWLRQ� DQG� LQYHVWLJDWLRQ� RU
DQ\� DXWKRUL]HG� HPSOR\HH� RI� WKH
EXUHDX� IRU� WKH� SXUSRVH� RI
SHUIRUPLQJ� D� FULPLQDO� KLVWRU\
UHFRUGV�FKHFN�RQ�D�SHUVRQ�WR�ZKRP
D� FHUWLILFDWH� DV� SUHVFULEHG� LQ
VHFWLRQ��������RI�WKH�5HYLVHG�&RGH
LV�WR�EH�DZDUGHG�

:KHQ� WKH� QDWXUH� DQG
FKDUDFWHU�RI�WKH�RIIHQVH�ZLWK�ZKLFK
D�SHUVRQ�LV�WR�EH�FKDUJHG�ZRXOG�EH
DIIHFWHG�E\�WKH�LQIRUPDWLRQ��LW�PD\
EH� XVHG� IRU� WKH� SXUSRVH� RI
FKDUJLQJ� WKH� SHUVRQ� ZLWK� DQ
RIIHQVH�

,G��DW�����������'�����:KLOH�-DJRG]LQVNL�UHOLHV�VROHO\�RQ�6XEVHFWLRQ��'�����

����������������������������������������

��$FFRUGLQJ�WR�WKH�3XEOLVKHU¶V�1RWH��WKLV�VHFWLRQ�ZDV�DPHQGHG�E\������+������HII�
����������DQG������6������� HII�� ���������KRZHYHU�KDUPRQL]DWLRQ� LV� LQ�TXHVWLRQ�
:H�FLWH�WKH�+RXVH�ELOO�

:H� QRWH� LQ� DGGLWLRQ� WKDW� ZKLOH� WKH� XQGHUO\LQJ� FULPH� LQ� WKLV� FDVH� ZDV
FRPPLWWHG�VRPH�WLPH�LQ�������WKH������DPHQGPHQWV�DUH�RQO\�DSSOLFDEOH�WR�FULPHV
FRPPLWWHG� DIWHU� -XO\���� ������ � 1HYHUWKHOHVV�� D� FRPSDULVRQ� RI� WKLV� VHFWLRQ� DV� LW
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ZH� ILQG� WKDW� WKH� VWDWXWH� DOORZV� DQ\� SURVHFXWRU�� LQFOXGLQJ� D� 3HQQV\OYDQLD

SURVHFXWRU�� DFFHVV� WR� WKH� LQIRUPDWLRQ� SURYLGHG� LQ� 4XHVWLRQ��� XQGHU� WKH

SURYLVLRQV� RI� HLWKHU� VXEVHFWLRQ��'����� RU� WKH� SDUDJUDSK� IROORZLQJ

VXEVHFWLRQ��'������ � :H� DOVR� ILQG� WKH� GLVWULFW� DWWRUQH\¶V� TXHVWLRQQDLUH

SHUPLVVLEOH�XQGHU�VXEVHFWLRQ��(��

�(� ,Q� DQ\� FULPLQDO� SURFHHGLQJ�� SURRI� RI� DQ\
RWKHUZLVH� DGPLVVLEOH� SULRU� FRQYLFWLRQ� PD\� EH
LQWURGXFHG� DQG� SURYHG�� QRWZLWKVWDQGLQJ� WKH
IDFW�WKDW�IRU�DQ\�VXFK�SULRU�FRQYLFWLRQ�DQ�RUGHU
RI� VHDOLQJ� SUHYLRXVO\� ZDV� LVVXHG� SXUVXDQW� WR
VHFWLRQV� �������� WR� �������� RI� WKH� 5HYLVHG
&RGH�

,G��DW���������(����:H�WKHUHIRUH�ILQG�WKDW�WKH�GLVWULFW�DWWRUQH\�GLG�QRW�UHO\

RQ� D� ³SURKLELWHG� FRQVLGHUDWLRQ´� ZKHQ� GHFLGLQJ� QRW� WR� VXEPLW� -DJRG]LQVNL¶V

FDVH�WR�$5'���,Q�IDFW��ZH�ILQG�WKDW�WKH�GLVWULFW�DWWRUQH\�UHOLHG�RQ�D�VWDWXWRULO\

SUHVFULEHG�FRQVLGHUDWLRQ�LQ�PDNLQJ�KLV�GHWHUPLQDWLRQ�

���� 1HYHUWKHOHVV�� -DJRG]LQVNL� DOVR� UHOLHV� RQ� ����������&����� RI� WKH� 2KLR

&RGH�IRU�WKH�SURSRVLWLRQ�WKDW�-DJRG]LQVNL¶V�FRQYLFWLRQ�LV�WR�EH�FRQVLGHUHG�QRW

WR�KDYH�RFFXUUHG��L�H���H[SXQJHG����$SSHOOHH¶V�EULHI�DW������ �2XU� UHDGLQJ�RI

WKH�VWDWXWH�LV�QDUURZHU���7KH�VWDWXWH�SURYLGHV�WKDW�WKH�SURFHHGLQJV�VKDOO�EH

FRQVLGHUHG�QRW�WR�KDYH�RFFXUUHG���,Q�FRQWH[W��WKH�VHQWHQFH�FRQWLQXHV�

7KH�SURFHHGLQJV�LQ�WKH�FDVH�VKDOO�EH�FRQVLGHUHG�QRW
WR� KDYH� RFFXUUHG� DQG� WKH� FRQYLFWLRQ� ������ RI� WKH
SHUVRQ�ZKR�LV�WKH�VXEMHFW�RI�WKH�SURFHHGLQJV�VKDOO�EH
VHDOHG�� H[FHSW� WKDW� XSRQ� FRQYLFWLRQ� RI� D

����������������������������������������

H[LVWHG� DIWHU� WKH� ����� DPHQGPHQWV� ZLWK� WKH� VHFWLRQ� DV� LW� H[LVWHG� LQ� ������ ERWK
EHIRUH�DQG�DIWHU� LWV�HDUOLHU�DPHQGPHQW�RQ�-XO\����������� LQGLFDWHV�QR�PHDQLQJIXO
FKDQJH�UHOHYDQW�WR�WKLV�DSSHDO�
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VXEVHTXHQW�RIIHQVH�� WKH�VHDOHG� UHFRUG� RI� SULRU
FRQYLFWLRQ� ������PD\�EH� FRQVLGHUHG�E\� WKH� FRXUW
LQ� GHWHUPLQLQJ� WKH� VHQWHQFH� RU� RWKHU
DSSURSULDWH�GLVSRVLWLRQ��������

2+,2� 5(9�� &2'(� $1127$7('� ����������&����� �%DQNV�%DOGZLQ� �����

�HPSKDVLV�DGGHG����)URP�WKH�IRUHJRLQJ��LW�LV�FOHDU�WKDW�WKH�2KLR�OHJLVODWXUH

H[SHFWHG� WKDW� UHFRUGV� VHDOHG� SXUVXDQW� WR� ���������� HW� VHT�� ZRXOG� EH

FRQVLGHUHG�IRU�VHQWHQFLQJ�RU�RWKHU�DSSURSULDWH�GLVSRVLWLRQDO�SXUSRVHV�LQ�WKH

HYHQW� RI� D� VXEVHTXHQW� RIIHQVH�� � 7R� DUJXH� WKDW� WKH� UHFRUGV� PD\� EH

FRQVLGHUHG�IRU�WKHVH�SXUSRVHV�LQ�&RQQHDXW��2KLR�EXW�QRW�LQ�&RQQHDXW�/DNH�

3HQQV\OYDQLD�LV�HIIHFWLYHO\�WR�VXEYHUW�WKH�FOHDU�LQWHQW�RI�ERWK� WKH�2KLR�DQG

3HQQV\OYDQLD� OHJLVODWXUHV�� � 6HH� ���3D�&�6�$�� �������F�� �OLVW� RI� $5'

SDUWLFLSDQWV�ZKR�KDYH� VXFFHVVIXOO\� FRPSOHWHG�$5'� VKDOO� EH� XVHG� VROHO\� IRU

WKH�SXUSRVH�RI�GHWHUPLQLQJ�VXEVHTXHQW�HOLJLELOLW\�IRU�VXFK�SURJUDPV�DQG�IRU

LGHQWLI\LQJ� SHUVRQV� LQ� FULPLQDO� LQYHVWLJDWLRQV�� LQIRUPDWLRQ� VKDOO� EH� PDGH

DYDLODEOH�WR�DQ\�FRXUW�RU�ODZ�HQIRUFHPHQW�DJHQF\�XSRQ�UHTXHVW��

���� )LQDOO\�� ZH� WDNH� H[FHSWLRQ� WR� -DJRG]LQVNL¶V� FRXQVHO¶V� DVVHUWLRQ� WKDW

-DJRG]LQVNL� ZDV� QRW� OHJDOO\� REOLJHG� WR� SURYLGH� LQIRUPDWLRQ� UHJDUGLQJ� KLV

VHDOHG�UHFRUG����$SSHOOHH¶V�EULHI�DW�������4XHVWLRQ����RQ�WKH�$5'�DSSOLFDWLRQ

SURYLGHV�

��� %\�DSSO\LQJ�IRU�$5'�3:29�DQG�E\�VLJQLQJ�WKLV
DSSOLFDWLRQ� ,� DFNQRZOHGJH�� FHUWLI\� DQG
XQGHUVWDQG� HDFK� RI� WKH� IROORZLQJ� ULJKWV� DQG
UHVSRQVLELOLWLHV�

�������
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)� 7KH� LQIRUPDWLRQ� ,� KDYH� SURYLGHG
DERYH� LV� WUXH� DQG� FRUUHFW�� � ,
XQGHUVWDQG�LI�,�KDYH�SURYLGHG�IDOVH
LQIRUPDWLRQ� RQ� WKLV� DSSOLFDWLRQ�
WKDW� UHDVRQ� DORQH� LV� VXIILFLHQW� WR
UHIXVH�WKLV�DSSOLFDWLRQ���,Q�DGGLWLRQ�
,� XQGHUVWDQG� WKDW� E\� SURYLGLQJ
IDOVH� LQIRUPDWLRQ�� ,� FDQ� EH
SURVHFXWHG� IRU� 2IIHQVHV� LQFOXGLQJ�
EXW� QRW� OLPLWHG� WR�� SHUMXU\�� IDOVH
VZHDULQJ� DQG�RU� XQVZRUQ
IDOVLILFDWLRQ�WR�DXWKRULWLHV�

5�5��DW��D���D�

���� $V� WKH� %HOYLOOH� FRXUW� REVHUYHG�� WKH� SXUSRVH� RI� D� TXHVWLRQ� VXFK� DV

4XHVWLRQ���LQ�WKH�(ULH�&RXQW\�TXHVWLRQQDLUH

LV� WR�HQVXUH�>WKDW@�WKH�SURVHFXWLRQ� LV� IXOO\� DZDUH� RI
WKH� DSSOLFDQW¶V� UHKDELOLWDWLRQ� KLVWRU\�� � $� WUXWKIXO
UHVSRQVH� WR� WKH�TXHVWLRQ�ZRXOG� DLG� WKH� SURVHFXWLRQ
LQ�GHWHUPLQLQJ�ZKHWKHU�DQ�DSSOLFDQW�OLNHO\�ZLOO�EHQHILW
IURP� DQRWKHU� $5'� RU� ZKHWKHU� WKH� SXEOLF� LV� EHWWHU
SURWHFWHG� E\� GHQ\LQJ� WKH� DSSOLFDQW� DFFHVV� WR� $5'�
&RQYHUVHO\�� D� GLVKRQHVW� UHVSRQVH� PLJKW� LQ� WXUQ
UHVXOW�LQ�D�GHFLVLRQ�ZKLFK�ZLOO�QHLWKHU�UHKDELOLWDWH�WKH
DSSOLFDQW�QRU�SURWHFW�WKH�SXEOLF���$V�WKH�TXHVWLRQ�DQG
LWV� UHVSRQVH� DUH� UDWLRQDOO\� UHODWHG� WR� WKH� REMHFWLYHV
VRXJKW�WR�EH�DFKLHYHG�E\�$5'��ZH�ILQG�FRQVLGHUDWLRQ
RI�WKH�UHVSRQVH�E\�WKH�GLVWULFW�DWWRUQH\�WR�KDYH�EHHQ
SURSHU�DQG�DSSURSULDWH�

%HOYLOOH������$��G�DW�����

���� /LNH�WKH�%HOYLOOH�FRXUW��ZH�ILQG�WKDW�WKH�GLVWULFW�DWWRUQH\� LQ�WKLV�FDVH

FRQVLGHUHG�PDWWHUV�WKDW�ZHUH�QRW�SURKLELWHG�DQG�WKDW�ZHUH�UDWLRQDOO\�UHODWHG

ERWK�WR�WKH�OLNHOLKRRG�RI�-DJRG]LQVNL¶V�UHKDELOLWDWLRQ�DQG�WKH�QHHG�WR�SURWHFW

WKH�SXEOLF�

���� 2UGHU�UHYHUVHG���-XULVGLFWLRQ�LV�UHOLQTXLVKHG�


