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��� 7HUHVD�$��1RODQ��0�'���DSSHDOV�IURP�WKH�FKDQFHOORU¶V�RUGHU�LPSRVLQJ�D

SUHOLPLQDU\� LQMXQFWLRQ� WR� HQIRUFH� QRQ�FRPSHWH� FODXVHV� LQFLGHQW� WR� 1RODQ¶V

IRUPHU� HPSOR\PHQW� ZLWK� 0HGLFDO� &HQWHU� &OLQLF�� 3�&�� �0&&��� D� PHGLFDO

SUDFWLFH� RZQHG� E\� :HVW� 3HQQ� 6SHFLDOW\� 062�� ,QF�� �:HVW� 3HQQ��� � 1RODQ

DUJXHV� WKDW� WKH� FRXUW� HUUHG� LQ� LPSRVLQJ� WKH� LQMXQFWLRQ� EHFDXVH� WKH� LQMXU\

VXVWDLQHG� E\�0&&� LV� FRPSHQVDEOH� LQ� GDPDJHV� DQG� EHFDXVH� WKH� LQMXQFWLRQ

DGYHUVHO\� DIIHFWV� WKH� SXEOLF� LQWHUHVW�� � :H� FRQFOXGH� WKDW� WKH� UHFRUG

GHPRQVWUDWHV�D�UHDVRQDEOH�EDVLV�IRU�WKH�FKDQFHOORU¶V�DFWLRQ��DQG�DFFRUGLQJO\�

ZH�DIILUP�WKH�RUGHU�LPSRVLQJ�WKH�SUHOLPLQDU\�LQMXQFWLRQ�
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��� 7KLV�PDWWHU� DULVHV� RXW� RI� :HVW� 3HQQ¶V� SXUFKDVH� LQ� ������ RI� 0HGLFDO

&HQWHU�&OLQLF��/WG���0&&/���D�3LWWVEXUJK�PHGLFDO�SUDFWLFH�VSHFLDOL]LQJ� LQ� WKH

WUHDWPHQW� RI� FDQFHU� �RQFRORJ\�� DQG� GLVHDVHV� RI� WKH� EORRG� �KHPDWRORJ\��

:HVW� 3HQQ� LQLWLDWHG� WKH� SXUFKDVH� DV� SDUW� RI� D� FRQVROLGDWLRQ� RI� 3LWWVEXUJK

RQFRORJ\� SUDFWLFHV� SURPSWHG� E\� FKDQJLQJ� WUHDWPHQW� SDWWHUQV� XQGHU

PDQDJHG� FDUH�� � 3XUVXDQW� WR� WKH� SDUWLHV¶� $VVHW� 3XUFKDVH� $JUHHPHQW��:HVW

3HQQ� SDLG� 0&&/¶V� VKDUHKROGHUV� D� WRWDO� RI� ������������ DSSUR[LPDWHO\

�����������RI�ZKLFK�ZDV�GHVLJQDWHG�SD\PHQW�IRU�JRRG�ZLOO�� �)ROORZLQJ� WKH

SXUFKDVH��:HVW�3HQQ�FUHDWHG�0&&�RXW�RI�WKH�DVVHWV�RI�0&&/�WR�HPSOR\�WKH

VL[�0&&/�SK\VLFLDQV�DQG�DGPLQLVWHU�WKHLU�SUDFWLFHV���,Q�FRQVLGHUDWLRQ�RI�WKH

VDOH�� DOO� 0&&/� SK\VLFLDQV�� LQFOXGLQJ� 'U�� 1RODQ�� H[HFXWHG� HPSOR\PHQW

DJUHHPHQWV�� FRQVHQWLQJ� WR� SUDFWLFH� PHGLFLQH� RQO\� DV� HPSOR\HHV� RI� 0&&�

%RWK� :HVW� 3HQQ¶V� $VVHW� 3XUFKDVH� $JUHHPHQW� DQG� 0&&¶V� LQGLYLGXDO

HPSOR\PHQW�DJUHHPHQWV�FRQWDLQHG�UHVWULFWLYH�FRYHQDQWV��LQ�DFFRUGDQFH�ZLWK

ZKLFK��HDFK�RI� WKH�SK\VLFLDQV�DJUHHG�QRW� WR� FRPSHWH�ZLWK�0&&�GXULQJ� WKH

WHUP�RI�WKH�DJUHHPHQW�RU�IRU�RQH�\HDU�DIWHU�LWV�H[SLUDWLRQ���7KHVH�SURYLVLRQV�

NQRZQ� DV� ³QRQ�FRPSHWHV�´� RSHUDWHG� WR� OLPLW� WKH� SUDFWLFH� RI� DQ\� SK\VLFLDQ

ZKR�OHIW�0&&�GXULQJ�WKH�OLIH�RI�WKH�UHVSHFWLYH�DJUHHPHQWV�E\�SURKLELWLQJ�KLP

RU�KHU� IURP�SUDFWLFLQJ�PHGLFLQH�� ³GLUHFWO\�RU� LQGLUHFWO\�´�ZLWKLQ� WHQ�PLOHV�RI

WKH�SULPDU\�VLWH�DW�ZKLFK�WKH�GRFWRU�KDG�SUDFWLFHG�ZKLOH�HPSOR\HG�E\�0&&�
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��� $OO�SDUWLHV�DFNQRZOHGJH�WKDW�'U��1RODQ� OHIW�0&&�ZLWKLQ�DSSUR[LPDWHO\

VL[�PRQWKV�DIWHU�H[HFXWLQJ�WKH�DVVHW�SXUFKDVH�DQG�HPSOR\PHQW�DJUHHPHQWV�

DQG� IRXU� DQG� RQH� KDOI� \HDUV� SULRU� WR� H[SLUDWLRQ� RI� WKH� DJUHHG� WHUP� RI

HPSOR\PHQW�� � :KLOH� HPSOR\HG� E\� 0&&�� 1RODQ� FRQGXFWHG� KHU� SUDFWLFH

SULPDULO\� DW� )RUEHV� 5HJLRQDO� +RVSLWDO� �)RUEHV�� LQ� 0RQURHYLOOH�� $OOHJKHQ\

&RXQW\��DQG�VHUYHG�WKH�PDMRULW\�RI�DOO�SDWLHQWV�DW�WKDW�VLWH���)RUEHV�ZDV��DW

DOO� WLPHV� UHOHYDQW�� DQ� DIILOLDWH� RI� $OOHJKHQ\� *HQHUDO� +RVSLWDO� �$*+��� � $*+

ZDV��DQG�UHPDLQV��D�FRPSHWLWRU�RI�:HVW�3HQQ¶V�SDUHQW�HQWLW\��7KH�:HVWHUQ

3HQQV\OYDQLD�+RVSLWDO���8SRQ�OHDYLQJ�0&&��'U��1RODQ�DVVHUWHG�WKDW�IROORZLQJ

:HVW�3HQQ¶V�DFTXLVLWLRQ�RI�0&&/�� )RUEHV¶�PDQDJHPHQW�KDG� WKUHDWHQHG�KHU

UHSHDWHGO\� ZLWK� D� ORVV� RI� UHIHUUDOV� IURP� )RUEHV¶� SULPDU\� FDUH� SK\VLFLDQV�

6XEVHTXHQWO\��'U��1RODQ�MRLQHG�D�FRPSHWLQJ�SUDFWLFH�DOLJQHG�ZLWK�)RUEHV�DQG

$*+�

��� ,Q�UHFRJQLWLRQ�RI�WKH�QRQ�FRPSHWHV�LQ�KHU�UHVSHFWLYH�DJUHHPHQWV�ZLWK

:HVW� 3HQQ� DQG�0&&�� 1RODQ�PRYHG� KHU� RIILFH� EH\RQG� D� WHQ�PLOH� UDGLXV� RI

0RQURHYLOOH� WR� *UHHQVEXUJ�� :HVWPRUHODQG� &RXQW\�� EXW� DQQRXQFHG� KHU

LQWHQWLRQ�WR�UHWXUQ�WR�0RQURHYLOOH�ZLWKLQ�RQH�\HDU���&RQVHTXHQWO\��:HVW�3HQQ

DQG� 0&&� FRPPHQFHG� WKLV� DFWLRQ� LQ� HTXLW\�� VHHNLQJ�� LQWHU� DOLD�� LQMXQFWLYH

UHOLHI�SURKLELWLQJ�'U��1RODQ�IURP�UHWXUQLQJ�WR�SUDFWLFH�ZLWKLQ� WKH�SURVFULEHG

DUHD�IRU�WKH�UHPDLQGHU�RI�KHU�ILYH�\HDU�WHUP�RI�HPSOR\PHQW�SOXV�RQH�\HDU�

,Q�1HZ�0DWWHU��'U��1RODQ�DVVHUWHG�WKH�GHIHQVH�RI�³XQFOHDQ�KDQGV�´�DOOHJLQJ
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WKDW� IROORZLQJ�KHU�GHSDUWXUH��SHQGLQJ�SXEOLFDWLRQ�RI�KHU�QHZ�DGGUHVV��0&&

UHIXVHG� WR� UHVSRQG� WUXWKIXOO\� WR� SDWLHQWV¶� LQTXLULHV� FRQFHUQLQJ� 'U�� 1RODQ¶V

ZKHUHDERXWV��GHVSLWH�NQRZOHGJH�RI�KHU�QHZ�ORFDWLRQ�DQG�WHOHSKRQH�QXPEHU�

$FFRUGLQJO\��1RODQ�DUJXHV�WKDW�WKH�SODLQWLIIV�DUH�EDUUHG�IURP�HTXLWDEOH�UHOLHI�

��� 7KH�PDWWHU� SURFHHGHG� LQ� WKH� WULDO� FRXUW� EHIRUH� WKH�+RQRUDEOH� -XGLWK

/��$�� )ULHGPDQ�� � -XGJH� )ULHGPDQ� FRQYHQHG� DQ� HYLGHQWLDU\� KHDULQJ�� DW� WKH

FRQFOXVLRQ�RI�ZKLFK�WKH�FRXUW�GHWHUPLQHG� WKDW�'U��1RODQ�KDG�EUHDFKHG�KHU

DJUHHPHQWV�ZLWK�:HVW�3HQQ�DQG�0&&��DQG�WKDW�WKH�UHVXOWLQJ�LQMXULHV�WR�WKH

SODLQWLIIV�ZHUH�QRW�DGHTXDWHO\�FRPSHQVDEOH�LQ�GDPDJHV���&RQVHTXHQWO\��WKH

FRXUW�HQWHUHG�D�SUHOLPLQDU\�LQMXQFWLRQ�UHVWULFWLQJ�'U��1RODQ¶V�SUDFWLFH�ZLWKLQ

WKH�GHVLJQDWHG�DUHD�IRU�WKH�OLIH�RI�WKH�SDUWLHV¶�DJUHHPHQWV�� �7KH� LQMXQFWLRQ

SURYLGHV��LQ�SHUWLQHQW�SDUW�

'HIHQGDQW� 7HUHVD�$��1RODQ��0�'�� LV� SUHOLPLQDULO\� HQMRLQHG� IURP
SUDFWLFLQJ�PHGLFLQH� GLUHFWO\� RU� LQGLUHFWO\� RU� DFWLQJ� DGYHUVHO\� WR
WKH�LQWHUHVWV�RI�>:HVW�3HQQ@�DQG�0&&�ZLWKLQ�D�WHQ�PLOH�UDGLXV�RI
WKH� FXUUHQW� 0RQURHYLOOH� RIILFH� RI� >0&&�@� KHUHLQDIWHU�� WKH
5HVWULFWHG� $UHD�� XQWLO� DQ� $GMXGLFDWLRQ� LV� LVVXHG� DIWHU� D� ILQDO
KHDULQJ�RU�XQWLO�0D\�����������ZKLFKHYHU�FRPHV�ILUVW���8QGHU�WKLV
2UGHU��WKH�SUDFWLFH�RI�PHGLFLQH�³GLUHFWO\�RU�LQGLUHFWO\´�H[SUHVVO\
LQFOXGHV�'U��1RODQ¶V� FRQWLQXLQJ� WR� GLUHFW�� UHFRPPHQG�� UHIHU�� RU
DGPLW� SDWLHQWV� WR� )RUEHV� 5HJLRQDO� +RVSLWDO� RU� LWV� VXFFHVVRU�� RU
WKH�0RQURHYLOOH�RIILFHV�RI�>KHU�FXUUHQW�SUDFWLFH@�IRU�WUHDWPHQW�E\
>KHU�FXUUHQW�SUDFWLFH@�RU�WR�DQ\�RWKHU�SK\VLFLDQV�RU�KHDOWK�FDUH
SURYLGHUV�LQ�WKH�UHVWULFWHG�DUHD�RWKHU�WKDQ�0&&�SK\VLFLDQV�

>,@Q�WKH�HYHQW�WKH�SDWLHQW�FKRRVHV�WR�H[HUFLVH�KLV�RU�KHU�ULJKW�WR
WUHDW� ZLWK� >'U�� 1RODQ¶V� FXUUHQW� SUDFWLFH@� DW� )RUEHV� 5HJLRQDO
+RVSLWDO�LQ�0RQURHYLOOH�RU�ZLWK�DQ\�RQFRORJLVW�RU�RQFRORJ\�JURXS
RWKHU� WKDQ� SODLQWLII� 0&&� ZLWKLQ� WKH� 5HVWULFWHG� $UHD�� 'U�� 1RODQ
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PD\�QRW� FRQWLQXH� WR� VHUYH� DV� WKDW� SDWLHQW¶V� RQFRORJLVW� SHQGLQJ
IXUWKHU�2UGHU�RI�&RXUW�

2UGHU�RI�&RXUW�����������DW�����

��� ,Q� UHVSRQVH� WR� WKH� LQMXQFWLRQ��'U��1RODQ� ILOHG� WKLV� DSSHDO� UDLVLQJ� WZR

LVVXHV�IRU�RXU�UHYLHZ�

�� :KHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� LVVXLQJ� WKH� SUHOLPLQDU\
LQMXQFWLRQ�EHFDXVH�WKH�LQMXQFWLRQ�LV�RYHUO\�EURDG�DQG�DGYHUVH
WR� WKH�SXEOLF� LQWHUHVW�� WKHUH� LV�QR� LPPHGLDWH�DQG� LUUHSDUDEOH
KDUP� WKUHDWHQLQJ� WKH�SODLQWLIIV�� DQG�JUHDWHU� KDUP�ZLOO� UHVXOW
IURP�WKH�LQMXQFWLRQ¶V�LVVXDQFH�WKDQ�LWV�UHIXVDO"

�� :KHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ�LVVXLQJ�WKH�LQMXQFWLRQ�EHFDXVH
WKH�SODLQWLIIV�KDG�³XQFOHDQ�KDQGV"´

%ULHI�IRU�$SSHOODQW�DW���

��� $� SUHOLPLQDU\� LQMXQFWLRQ� RSHUDWHV� WR� PDLQWDLQ� DIIDLUV� EHWZHHQ� WKH

SDUWLHV� DV� WKH\� H[LVWHG� SULRU� WR� WKH� XQGHUO\LQJ� GLVSXWH� DQG� ³WR� FRPSHO� D

ZURQJGRHU�WR�JLYH�XS�WKH�VWDWXV�KH�DSSURSULDWHG�EHIRUH�DQ�DFWLRQ�FRXOG�KDYH

EHHQ�LQVWLWXWHG�DJDLQVW�KLP�´��+HUPDQ�Y��'L[RQ������3D��������������$��G

������������������7KXV��SULRU�WR�LPSRVLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ��WKH�FRXUW

PXVW� GHWHUPLQH� ZKHWKHU� WKH� DFWLYLW\� WR� EH� UHVWUDLQHG� LV� DFWLRQDEOH�� DQG

UHDVRQDEO\� VXEMHFW� WR� DEDWHPHQW� E\� LVVXDQFH� RI� WKH� LQMXQFWLRQ� UHTXHVWHG�

1HZ�&DVWOH�2UWKRSHGLF�$VVRF¶V��Y��%XUQV������3D�� ����� ����� ����$��G

��������������������6KRXOG�WKH�FRXUW�VR�ILQG��LW�PD\�HQWHU�WKH�LQMXQFWLRQ�WR

HQIRUFH� D� UHVWULFWLYH� FRYHQDQW� RQO\� ZKHUH� WKH� UHFRUG� HVWDEOLVKHV� WKH

IROORZLQJ�SUHUHTXLVLWHV�
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>I@LUVW�� >WKH� LQMXQFWLRQ@� LV� QHFHVVDU\� WR� SUHYHQW� LPPHGLDWH� DQG
LUUHSDUDEOH�KDUP�ZKLFK�FRXOG�QRW�EH�FRPSHQVDWHG�E\�GDPDJHV�
VHFRQG�� WKDW� JUHDWHU� LQMXU\�ZRXOG� UHVXOW� E\� UHIXVLQJ� LW� WKDQ� E\
JUDQWLQJ� LW�� DQG� WKLUG�� WKDW� LW� SURSHUO\� UHVWRUHV� WKH� SDUWLHV� WR
WKHLU� VWDWXV� DV� LW� H[LVWHG� LPPHGLDWHO\� SULRU� WR� WKH� DOOHJHG
ZURQJIXO�FRQGXFW�

,G�� DW� �������� ���� $��G� DW� ������ � ,Q� DGGLWLRQ�� ZKHUH� WKH� FRYHQDQW� LQ

TXHVWLRQ� VHHNV� WR� OLPLW� WKH� SURIHVVLRQDO� SUDFWLFH� RI� D� SK\VLFLDQ�� WKH� FRXUW

PXVW� VFUXWLQL]H� WKH� HIIHFW� RI� WKH� UHVXOWLQJ� ORVV� RI�PHGLFDO� VHUYLFHV� RQ� WKH

SXEOLF�LQWHUHVW���,G�

��� 2XU�UHYLHZ�RI�D�WULDO�FRXUW¶V�RUGHU�JUDQWLQJ�DQ�LQMXQFWLRQ�LV�OLPLWHG�DQG

FLUFXPVSHFW���:H�DUH�ERXQG�E\�WKH�FKDQFHOORU¶V�ILQGLQJV�RI�IDFW��DQG�PD\�QRW

UHYLVLW� WKH� PHULWV� RI� WKH� XQGHUO\LQJ� FRQWURYHUV\�� � 6RYHUHLJQ� %DQN� Y�

+DUSHU�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������� � $FFRUGLQJO\�� RXU

FRQVLGHUDWLRQ�LV�OLPLWHG�WR�ZKHWKHU�WKH�UHFRUG�GHPRQVWUDWHV�³DQ\�DSSDUHQWO\

UHDVRQDEOH� JURXQGV´� IRU� WKH� WULDO� FRXUW¶V� DFWLRQ�� � ,G�� DW� ������ � :H� PD\

LQWHUIHUH� ZLWK� WKH� FKDQFHOORU¶V� GHFLVLRQ� RQO\� LI� WKH� FHUWLILHG� UHFRUG� UHYHDOV

WKDW�QR�JURXQGV� H[LVW� WR� VXSSRUW� WKH� GHFUHH�� RU� WKDW� WKH� UXOH� RI� ODZ�XSRQ

ZKLFK�WKH�FRXUW�UHOLHG�ZDV�SDOSDEO\�HUURQHRXV�RU�PLVDSSOLHG���,G�

��� ,Q�WKLV�FDVH��-XGJH�)ULHGPDQ�IRXQG�WKDW�WKH�KDUP�:HVW�3HQQ�VRXJKW�WR

DYRLG� ZRXOG� EH� LUUHSDUDEOH� EHFDXVH� WKH� GLVUXSWLYH� HIIHFW� RI� 'U�� 1RODQ¶V

GHSDUWXUH� RQ� 0&&¶V� FXUUHQW� RU� IXWXUH� SDWLHQW� UHODWLRQVKLSV� ³LV� LQKHUHQWO\

XQDVFHUWDLQDEOH´� DQG� ³FDQQRW� EH� TXDQWLILHG�´� � 0HPRUDQGXP� LQ� 6XSSRUW� RI
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2UGHU�� ��������� DW� &RQFOXVLRQV� RI� /DZ� ������� ���� ���� � 'U�� 1RODQ� DUJXHV�

LQWHU� DOLD�� WKDW� -XGJH� )ULHGPDQ¶V� ILQGLQJ� ZDV� ZLWKRXW� UHDVRQDEOH� JURXQGV

EHFDXVH�:HVW�3HQQ�KDG�SUHYLRXVO\�DVVLJQHG�D�YDOXH�WR�LQWDQJLEOH�DVVHWV�RI

WKH� SUDFWLFH� LQ� WKH� IRUP� RI� JRRGZLOO� ZKHQ� LW� FRQVXPPDWHG� WKH� $VVHW

3XUFKDVH�$JUHHPHQW���%ULHI�IRU�$SSHOODQW�DW������:LWKRXW�IXUWKHU�GLVFXVVLRQ�

1RODQ�FRQFOXGHV�WKDW�³>:HVW�3HQQ@�DQG�0&&�FDQQRW�QRZ�DVVHUW�WKDW�WKH�ORVV

RI�VXFK�LQWDQJLEOHV�FRQVWLWXWHV�DQ�LUUHSDUDEOH�LQMXU\��������´��,G�

���� :H�KDYH�UHFRJQL]HG�WKDW�³>W@KH�SXUSRVH�VRXJKW�WR�EH�DFKLHYHG�E\�WKH

LVVXDQFH�RI�D�SUHOLPLQDU\�LQMXQFWLRQ�LV�µWKH�DYRLGDQFH�RI�LUUHSDUDEOH�LQMXU\�RU

JURVV�LQMXVWLFH�XQWLO�WKH�OHJDOLW\�RI�WKH�FKDOOHQJHG�DFWLRQ�FDQ�EH�GHWHUPLQHG�¶´

$OO�3DN�� ,QF�� Y�� -RKQVWRQ�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� � ³$Q

LQMXU\� LV� UHJDUGHG� DV� µLUUHSDUDEOH¶� LI� LW� ZLOO� FDXVH� GDPDJH� ZKLFK� FDQ� EH

HVWLPDWHG�RQO\�E\�FRQMHFWXUH� DQG�QRW� E\�DQ�DFFXUDWH�SHFXQLDU\� VWDQGDUG�´

6RYHUHLJQ�%DQN��VXSUD�DW��������2XU�FRXUWV�KDYH�KHOG��DFFRUGLQJO\�� WKDW

³>L@W� LV�QRW� WKH� LQLWLDO� EUHDFK�RI� WKH� FRYHQDQW�ZKLFK�QHFHVVDULO\� HVWDEOLVKHV

WKH� H[LVWHQFH� RI� LUUHSDUDEOH� KDUP� EXW� UDWKHU� WKH� XQEULGOHG� WKUHDW� RI� WKH

FRQWLQXDWLRQ� RI� WKH� YLRODWLRQ�´� DQG� LQFXPEHQW� GLVUXSWLRQ� RI� WKH� HPSOR\HU¶V

FXVWRPHU�UHODWLRQVKLSV���-RKQ�*��%U\DQW�&R��Y��6OLQJ�7HVWLQJ�DQG�5HSDLU�

����3D������������$��G�������������������

���� 7KXV�� JURXQGV� IRU� DQ� LQMXQFWLRQ� DUH� HVWDEOLVKHG� ³ZKHUH� WKH�SODLQWLII¶V

SURRI� RI� LQMXU\�� DOWKRXJK� VPDOO� LQ� PRQHWDU\� WHUPV�� IRUHVKDGRZV� WKH
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GLVUXSWLRQ�RI�HVWDEOLVKHG�EXVLQHVV�UHODWLRQV�ZKLFK�ZRXOG�UHVXOW�LQ�LQFDOFXODEOH

GDPDJH�VKRXOG�WKH�FRPSHWLWLRQ�FRQWLQXH�LQ�YLRODWLRQ�RI�WKH�FRYHQDQW�´��1HZ

&DVWOH�2UWKRSHGLF�$VVRF¶V���VXSUD�DW����������$��G�DW��������7KH�HIIHFW

RI�VXFK�GLVUXSWLRQ�PD\�PDQLIHVW�LWVHOI�LQ�D�ORVV�RI�QHZ�EXVLQHVV�QRW�VXEMHFW

WR� GRFXPHQWDWLRQ�� WKH� TXDQWLW\� DQG� TXDOLW\� RI� ZKLFK� DUH� ³LQKHUHQWO\

XQDVFHUWDLQDEOH�´� �,G��DW��������$��G�DW������� �6HH�DOVR�&RXULHU�7LPHV�

,QF��Y��8QLWHG�)HDWXUH�6\QGLFDWH������$��G�������������3D��6XSHU�������

�DIILUPLQJ� ILQGLQJ� RI� LUUHSDUDEOH� KDUP� XSRQ� V\QGLFDWH¶V� FDQFHOODWLRQ� RI

QHZVSDSHU¶V�VXEVFULSWLRQ�WR�SRSXODU�FRPLF�VWULS�EHFDXVH�DEVHQFH�RI�IHDWXUH

ZRXOG�SODFH�SDSHU�DW�FRPSHWLWLYH�GLVDGYDQWDJH�LQ�DWWUDFWLQJ�QHZ�FXVWRPHUV��

&RQVHTXHQWO\�� ³WKH� LPSHQGLQJ� ORVV� RI� D� EXVLQHVV� RSSRUWXQLW\� RU� PDUNHW

DGYDQWDJH�>DOVR@�PD\�EH�DSWO\� FKDUDFWHUL]HG�DV� DQ� µLUUHSDUDEOH� LQMXU\¶´� IRU

SXUSRVHV�RI�HTXLWDEOH�UHOLHI���6RYHUHLJQ�%DQN��VXSUD�DW������

���� 8SRQ� UHYLHZ� RI� WKH� UHFRUG�� ZH� FRQFOXGH� WKDW� WKH� HYLGHQFH� VXVWDLQV

-XGJH�)ULHGPDQ¶V�ILQGLQJ�WKDW�'U��1RODQ¶V�GHIHFWLRQ�IURP�0&&�ERWK�GDPDJHG

0&&¶V� H[LVWLQJ�SDWLHQW� UHODWLRQVKLSV� DQG� LPSRVHG� D� VXEVWDQWLDO� FRPSHWLWLYH

GLVDGYDQWDJH� RQ�0&&� DQG�:HVW� 3HQQ�� � ,QLWLDOO\�� ZKHQ� 'U�� 1RODQ� GHSDUWHG

0&&��DSSUR[LPDWHO\�����SDWLHQWV��IRU�ZKRVH�FRQWLQXHG�SDWURQDJH�:HVW�3HQQ

KDG�SDLG��HOHFWHG�WR�IROORZ�KHU���7KLV�GLVUXSWLRQ��IRVWHUHG�E\�WKH�VWUHQJWK�RI

'U�� 1RODQ¶V� UHODWLRQVKLSV� ZLWK� 0&&� SDWLHQWV�� UHDVRQDEO\� IRUHVKDGRZHG� D

FRQWLQXLQJ� H[RGXV� RI� WKRVH� SDWLHQWV�KDG�'U�� 1RODQ� EHHQ� IUHH� WR� VHH� WKHP
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ZLWKRXW� WKH� UHVWULFWLRQV� RI� WLPH� DQG� GLVWDQFH�� � 6HH� -RKQ�*�� %U\DQW� &R��

VXSUD� DW� ����� ���� $��G� DW� ����� �UHDVRQLQJ� WKDW� EHFDXVH� FXVWRPHU� PD\

FRPH� WR� UHJDUG� DWWULEXWHV� RI� HPSOR\HH� DV�PRUH� LPSRUWDQW� WR� KLV� GHDOLQJV

WKDQ�VHUYLFHV�RI�HPSOR\HU��VRPH�FXVWRPHUV�PD\�EH�YHU\�ZLOOLQJ�WR�DEDQGRQ

HPSOR\HU�VKRXOG�HPSOR\HH�PRYH�WR�D�FRPSHWLQJ�RUJDQL]DWLRQ����%HFDXVH�WKH

SRWHQWLDO� H[WHQW� RI� WKH� UHVXOWLQJ� GUDLQ� RQ� 0&&¶V� SDWLHQW� EDVH� FDQQRW� EH

HVWLPDWHG� ZLWK� DQ\� GHJUHH� RI� FHUWDLQW\�� LW� FOHDUO\� ZRXOG� SRVH� D� VRXUFH� RI

LQMXU\� QRW� FDOFXODEOH� E\� DQ� ³DFFXUDWH� SHFXQLDU\� VWDQGDUG�´� � 6RYHUHLJQ

%DQN��VXSUD�DW������

���� 0RUHRYHU��WKH�UHFRUG�GHPRQVWUDWHV�WKDW�'U��1RODQ¶V�GHSDUWXUH�VLJQDOHG

D� VLJQLILFDQW� ORVV� RI� EXVLQHVV� RSSRUWXQLW\� DQG� PDUNHW� DGYDQWDJH�� � ,G�� DW

�������'U��1RODQ�WUHDWHG�D�VXEVWDQWLDO�PDMRULW\�RI�0&&¶V�SDWLHQWV�DW�)RUEHV

5HJLRQDO�+RVSLWDO�� DQG� VKH�HQMR\HG�D� UHSXWDWLRQ� DV� RQH� RI� )RUEHV¶� OHDGLQJ

RQFRORJLVWV���,QGHHG��KHU�SRVLWLRQ�DW�)RUEHV�ZDV�VR�VWURQJ�WKDW�KHU�SUDFWLFH

DFFRXQWHG� IRU� VHYHUDO� WLPHV� WKH� FRPELQHG� WRWDO� RI� WKH� RWKHU� WZR� 0&&

SK\VLFLDQV�ZKR�SUDFWLFHG�DW�WKDW�VLWH�� �6LJQLILFDQWO\��KHU� UHIHUUDOV�DW�)RUEHV

FRQWLQXHG�WR�LQFUHDVH�HYHQ�DIWHU�:HVW�3HQQ¶V�SXUFKDVH�RI�WKH�0&&/�SUDFWLFH�

7KLV�LQFUHDVH��LQ�YLHZ�RI�'U��1RODQ¶V�DOUHDG\�VXEVWDQWLDO�SUDFWLFH�DW�)RUEHV�

HVWDEOLVKHV�� EH\RQG� FRQMHFWXUH�� WKDW� KHU� DEDQGRQPHQW� RI� 0&&� DQG

UHDOLJQPHQW� ZLWK� $*+�)RUEHV� ZRXOG� SODFH� :HVW� 3HQQ� DW� D� VXEVWDQWLDO

FRPSHWLWLYH�GLVDGYDQWDJH�LQ�DFKLHYLQJ�D�VLJQLILFDQW�SUHVHQFH�DW�)RUEHV���7KLV
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LV�SDUWLFXODUO\�VR�LQ�YLHZ�RI�WKH�IDFW�WKDW�WKH�SUDFWLFH�RI�ZKLFK�'U��1RODQ� LV

QRZ�D�PHPEHU�RSHQHG�DQ�RIILFH�RQH�IORRU�EHORZ�WKDW�RI�0&&�ZKHQ�'U��1RODQ

EHJDQ�KHU�HPSOR\PHQW�� �'U��1RODQ¶V�SUHVHQFH� LQ�WKDW�RIILFH�� FRPSHWLQJ�IRU

KHU�IRUPHU�SDWLHQWV�GLUHFWO\�ZLWK�0&&��ZRXOG�FOHDUO\�LPSDFW��LI�QRW�GHYDVWDWH�

0&&¶V�SUDFWLFH���$FFRUGLQJO\��'U��1RODQ¶V�FRQGXFW�LV�SURSHUO\�WKH�REMHFW�RI�D

SUHOLPLQDU\� LQMXQFWLRQ�� DQG� ZH� ILQG� QR� HUURU� LQ� -XGJH� )ULHGPDQ¶V

GHWHUPLQDWLRQ�RI�LUUHSDUDEOH�KDUP�

���� 'U�� 1RODQ� DOVR� DUJXHV� WKDW� WKH� LQMXQFWLRQ� LV� DGYHUVH� WR� WKH� SXEOLF

LQWHUHVW� DQG� WKDW� JUHDWHU� KDUP� ZLOO� UHVXOW� IURP� LWV� LVVXDQFH� WKDQ� IURP

UHIXVLQJ�LW���6SHFLILFDOO\��VKH�FRQWHQGV�WKDW�DGYHUVLW\�LV�PDQLIHVW�LQ�SURYLVLRQV

RI� WKH� LQMXQFWLRQ� WKDW� OLPLW� KHU� DELOLW\� WR� VHH� SDWLHQWV�ZLWKLQ� WKH� UHVWULFWHG

DUHD� RU� WR� UHIHU� SDWLHQWV� LQ� QHHG� RI� SURFHGXUHV� WR� IDFLOLWLHV� RU� SK\VLFLDQV

ZLWKLQ�WKH�UHVWULFWHG�DUHD��RWKHU�WKDQ�0&&�SK\VLFLDQV���'U��1RODQ�FRQFOXGHV

WKDW�VXFK�UHVWULFWLRQV�XQQHFHVVDULO\�LPSDFW�WKH�ULJKWV�RI�KHU�SDWLHQWV�WR�VHHN

WKH� PRVW� GHVLUDEOH� RU� FRQYHQLHQW� WUHDWPHQWV� IRU� WKHLU� LOOQHVVHV�� � -XGJH

)ULHGPDQ�FRQFOXGHG�WKDW�ZKLOH�'U��1RODQ¶V�SDWLHQWV�³FOHDUO\�DUH�GHVHUYLQJ�RI

JUHDW� V\PSDWK\�´� 'U�� 1RODQ� KDG� IDLOHG� WR� GHPRQVWUDWH� WKH� OHYHO� RI� SXEOLF

DGYHUVLW\� UHTXLUHG� E\� RXU� ODZ� WR� FRQWUDYHQH� HQWU\� RI� WKH� LQMXQFWLRQ�

0HPRUDQGXP�LQ�6XSSRUW�RI�2UGHU�����������DW�&RQFOXVLRQV�RI�/DZ����������

���� ,Q� WKH� FRQWH[W� RI� QRQ�FRPSHWH� DJUHHPHQWV� DPRQJVW� SK\VLFLDQV�� RXU

6XSUHPH� &RXUW� KDV� GHILQHG� WKH� SXEOLF� LQWHUHVW� DV� D� IXQFWLRQ� RI� WKH
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DYDLODELOLW\� RI� DSSURSULDWH� PHGLFDO� VHUYLFH� WR� WKH� FRPPXQLW\� VKRXOG� DQ

LQMXQFWLRQ�EH� LPSRVHG�� � ,Q�1HZ�&DVWOH�2UWKRSHGLF�$VVRF¶V���VXSUD�� WKH

&RXUW�UHDVRQHG�

>S@DUDPRXQW� WR� WKH� UHVSHFWLYH� ULJKWV� RI� WKH� SDUWLHV� WR� WKH
FRYHQDQW�PXVW�EH�LWV�HIIHFW�XSRQ�WKH�FRQVXPHU�ZKR�LV�LQ�QHHG�RI
WKH� VHUYLFH�� � 7KLV� LV� RI� SDUWLFXODU� VLJQLILFDQFH� ZKHUH� HTXLWDEOH
UHOLHI�LV�EHLQJ�VRXJKW�DQG�WKH�UHVXOW�RI�VXFK�DQ�RUGHU�RU�GHFUHH
ZRXOG�GHSULYH�WKH�FRPPXQLW\�LQYROYHG�RI�D�GHVSHUDWHO\�QHHGHG
VHUYLFH�

,G��DW�������������$��G�DW� ���������SOXUDOLW\� RSLQLRQ�� �3RPHUR\��1L[� DQG

0DQGHULQR��--�����7KXV��WR�GHWHUPLQH�WKH�H[WHQW�RI� WKH�SXEOLF¶V� LQWHUHVW� WKH

&RXUW�PHDVXUHG�WKH�LPSDFW�RI�WKH�SURSRVHG�GHSULYDWLRQ�RQ�WKH�DYDLODELOLW\�RI

FRPSDUDEOH�PHGLFDO�FDUH�ZLWKLQ�WKH�UHVWULFWHG�DUHD���,G��DW����������$��G�DW

�������,I�WKH�SXEOLF�GHPDQG�IRU�WKH�DELOLWLHV�RI�SK\VLFLDQV�VSHFLDOL]HG�LQ�WKH

FDUH�RIIHUHG�E\�WKH�UHVWULFWHG�GRFWRU�RXWVWULSSHG�WKH�DELOLW\�RI�RWKHU�GRFWRUV

LQ� WKDW� DUHD� WR� SURYLGH� H[SHGLWLRXV� WUHDWPHQW�� WKH� SXEOLF� LQWHUHVW� ZRXOG

RXWZHLJK� WKH� ULJKWV� RI� WKH� SODLQWLII� DQG� WKH� LQMXQFWLRQ� ZRXOG� EH� GLVVROYHG�

7KH� &RXUW� FRQFOXGHG�� DFFRUGLQJO\�� WKDW� ZKHUH� SDWLHQWV� VHHNLQJ� RUWKRSHGLF

WUHDWPHQW�H[SHULHQFHG�GHOD\V�RI�IRXU�ZHHNV�WR�IRXU�PRQWKV�WR�VHH�WKH�RQO\

RWKHU� RUWKRSHGLF� VXUJHRQ� LQ� WKH� UHVWULFWHG� DUHD�� WKH� SXEOLF� LQWHUHVW� LQ

DGHTXDWH�PHGLFDO�FDUH�RYHUFDPH�WKH�SODLQWLII¶V�ULJKW�WR�DQ�LQMXQFWLRQ���,G��DW

����� �3RPHUR\�� 1L[� DQG� 0DQGHULQR�� --��� (DJHQ�� &�-��� DQG� /DUVHQ�� -�

FRQFXUULQJ�LQ�UHVXOW��
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���� 'U��1RODQ�DUJXHV� WKDW�ZH�VKRXOG�QRW� LQWHUSUHW� WKH� UHDVRQLQJ� LQ�1HZ

&DVWOH� 2UWKRSHGLF� $VVRF¶V�� WR� OLPLW� WKH� SXEOLF� LQWHUHVW� LQ� PHGLFDO� FDUH

EDVHG� VROHO\� RQ� DGHTXDWH� VXEVWLWXWH� WUHDWPHQW� E\� DQRWKHU� SK\VLFLDQ�

5DWKHU�� VKH� DUJXHV�� HYDOXDWLRQ� RI� WKH� SXEOLF� LQWHUHVW� PXVW� LQFOXGH� ³D

SDWLHQW¶V� ULJKW� WR� FKRRVH� D� KHDOWK� FDUH� SURYLGHU�� WR�PDLQWDLQ� D� FRQWLQXRXV

UHODWLRQVKLS�ZLWK� WKDW�KHDOWKFDUH�SURYLGHU�� DQG� WR� UHFHLYH� WKH�EHVW�PHGLFDO

VHUYLFHV�DYDLODEOH�ZLWKRXW�IRUIHLWLQJ�WKDW�UHODWLRQVKLS�´��%ULHI�IRU�$SSHOODQW�DW

���� �6HH�DOVR�%ULHI�RI� WKH�3HQQV\OYDQLD�0HGLFDO�6RFLHW\� DQG� WKH�$PHULFDQ

0HGLFDO� $VVRFLDWLRQ� DV� $PLFL� &XULDH� LQ� 6XSSRUW� RI� $SSHOODQW� 7KHUHVD� $�

1RODQ��0�'��� DW� ���� �+RZHYHU�� QHLWKHU�'U�� 1RODQ� QRU�$PLFL�KDYH� SURGXFHG

DQ\�HYLGHQFH�WR�VXSSRUW�WKHLU�H[SDQVLYH�GHILQLWLRQ�RI�WKH�SXEOLF�LQWHUHVW��QRU

KDYH�WKH\�FLWHG�DQ\�DXWKRULW\��HLWKHU�GHFLVLRQDO�RU�OHJLVODWLYH��WR�VXSSRUW�WKH

DQDO\VLV�WKH\�XUJH�XV�WR�DGRSW�� � ,QGHHG��$PLFL�FRQFHGH�WKDW�QR�MXULVGLFWLRQ

KDV� UHFRJQL]HG� D� SXEOLF� LQWHUHVW� LQ� DVVXULQJ� WKH� XQUHVWULFWHG� DELOLW\� RI� D

SDUWLFXODU� SDWLHQW� LQ� FRQWLQXLW\� RI� FDUH� ZLWK� D� VLQJOH� SK\VLFLDQ�� � ,Q� WKH

DEVHQFH� RI� D� FRPSHOOLQJ� DUJXPHQW�� GRFXPHQWHG� E\� IDFWV� RI� UHFRUG

GHPRQVWUDWLQJ�WKH�LQDGHTXDF\�RI�WKH�FXUUHQW�PHDVXUH�RI�WKH�SXEOLF�LQWHUHVW�

ZH� FDQQRW� DQG�ZLOO�QRW� ORRN�EH\RQG� WKH� VWDQGDUG� DSSOLHG� E\� RXU� 6XSUHPH

&RXUW�LQ�1HZ�&DVWOH�2UWKRSHGLF�$VVRF¶V�

���� 0RUHRYHU�� ZH� FDQQRW� DFFHSW� 'U�� 1RODQ¶V� DVVHUWLRQ� WKDW�1HZ� &DVWOH

2UWKRSHGLF� $VVRF¶V�� GRHV� QRW� OLPLW� WKH� PHDVXUH� RI� WKH� SXEOLF� LQWHUHVW
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EDVHG�RQ�TXDQWLW\���7KRXJK��DV�'U��1RODQ�DUJXHV��WKDW�GHFLVLRQ�GRHV�QRW�KROG

H[SUHVVO\� WKDW� D� VXIILFLHQW� QXPEHU� RI� TXDOLILHG� SK\VLFLDQV� LQ� WKH� UHVWULFWHG

DUHD�QHFHVVDULO\�VDWLVILHV�WKH�SXEOLF�LQWHUHVW��WKH�&RXUW�GLG�UHO\�RQ�GHFLVLRQV

IURP� RWKHU� MXULVGLFWLRQV� WKDW� GR� VR� KROG�� � 6HH� 0LGGOHVH[� 1HXURORJLFDO

$VVRF¶V���,QF��Y��&RKHQ������1�(��G������0DVV��&W��$SS���������HQMRLQLQJ

QHXURVXUJHRQ� IURP� SUDFWLFLQJ� LQ� UHVWULFWHG� DUHD� ZKHUH� DUHD� GLG� QRW� QHHG

DQRWKHU� QHXURVXUJHRQ��� +RUQH� Y�� 5DGLRORJLFDO� +HDOWK� 6HUYLFHV�� ���

1�<�6��G����� �1�<��6XS�� &W��� 6SHFLDO� 7HUP�� ������ �HQIRUFLQJ�QRQ�FRPSHWH

DJDLQVW� UDGLRORJLVW� ZKHUH� VXIILFLHQW� QXPEHU� RI� UDGLRORJLVWV� DOUHDG\� VHUYHG

UHVWULFWHG� DUHD���&RJOH\�&OLQLF� Y��0DUWLQL�� ����1�:��G� ���� �,D�� 6XS��&W�

������ �HQIRUFLQJ�QRQ�FRPSHWH� DJDLQVW� RUWKRSHGLF� VXUJHRQ�ZKHUH� RYHU����

RWKHU�SK\VLFLDQV��PDQ\�SUDFWLFLQJ�RUWKRSHGLFV��VHUYHG�UHVWULFWHG�DUHD��� �:H

FRQFOXGH� WKDW� LQ� DSSO\LQJ� WKH� SXEOLF� LQWHUHVW� DQDO\VLV� HVSRXVHG� LQ� WKHVH

MXULVGLFWLRQV�� RXU� 6XSUHPH� &RXUW� HIIHFWLYHO\� GHILQHG� WKH� TXDQWLWDWLYH

VXIILFLHQF\�RI�SK\VLFLDQV�SUDFWLFLQJ�LQ�WKH�UHVWULFWHG�DUHD�DV�WKH�PHDVXUH�RI

WKH� SXEOLF� LQWHUHVW�� � &RQVHTXHQWO\�� ZH� ILQG� QR� HUURU� LQ� WKH� WULDO� FRXUW¶V

DSSOLFDWLRQ�RI�WKH�ODZ�

���� 6LPLODUO\��ZH�ILQG�DPSOH�VXSSRUW�LQ�WKH�UHFRUG�IRU�WKH�FRXUW¶V�ILQGLQJV

RI�IDFW�FRQFHUQLQJ�WKH�QXPEHU�RI�RQFRORJLVWV�SUDFWLFLQJ�LQ�WKH�UHVWULFWHG�DUHD�

7KH�UHFRUG�VKRZV�WKDW��SULRU�WR�'U��1RODQ¶V�EUHDN�ZLWK�0&&��WKHUH�ZHUH���

RQFRORJLVWV�SUDFWLFLQJ�LQ�:HVW�3HQQ¶V�ILYH�FRXQW\�VHUYLFH�DUHD���$W�OHDVW�IRXU
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RQFRORJLVWV��RWKHU� WKDQ�'U��1RODQ�� SUDFWLFHG� DW� )RUEHV�5HJLRQDO�+RVSLWDO�²

WZR� IURP�0&&� DQG� WZR� IURP� 'U�� 1RODQ¶V� FXUUHQW� SUDFWLFH�� � 0RUHRYHU�� 'U�

1RODQ�GRHV�QRW�FRQWHQG�WKDW�VKH�LV�WKH�RQO\�FRPSHWHQW�RQFRORJLVW�ZLWKLQ�WKH

UHVWULFWHG� DUHD�� � -XGJH�)ULHGPDQ� FRQFOXGHG� DFFRUGLQJO\� WKDW� ³>W@KHUH� LV� QR

HYLGHQFH�RI�D�VKRUWDJH�RI�RQFRORJLVWV�ZLWKLQ�WHQ�PLOHV�RI�)RUEHV�QRU�LV�WKHUH

HYLGHQFH� WKDW� D� VKRUWDJH� RI� RQFRORJLVWV� ZRXOG� GHYHORS� VKRXOG� 'U�� 1RODQ

FRPSO\�ZLWK�KHU�FRQWUDFWXDO�REOLJDWLRQV�´��0HPRUDQGXP�LQ�6XSSRUW�RI�2UGHU�

���������DW�&RQFOXVLRQV�RI�/DZ���������%DVHG�RQ�WKH� UHFRUG�EHIRUH�XV��ZH

ILQG� WKDW� WKH� HYLGHQFH� SURYLGHV� UHDVRQDEOH� JURXQGV� IRU� WKH� WULDO� FRXUW¶V

DFWLRQ�� �6HH�6RYHUHLJQ�%DQN��VXSUD�DW������� �&RQVHTXHQWO\��ZH� ILQG�QR

HUURU�LQ�WKH�FRXUW¶V�LPSRVLWLRQ�RI�WKH�SUHOLPLQDU\�LQMXQFWLRQ�RU�LQ�WKH�VFRSH�RI

WKDW�LQMXQFWLRQ�

���� ,Q�KHU�VHFRQG�LVVXH��'U��1RODQ�DVVHUWV�WKDW�:HVW�3HQQ�DQG�0&&�VKRXOG

EH�EDUUHG�IURP�HTXLWDEOH�UHOLHI�EHFDXVH�WKH\�DSSHDUHG�EHIRUH�WKH�FRXUW�ZLWK

³XQFOHDQ� KDQGV�´� � 1RODQ� FRQWHQGV� WKDW� 0&&� DQG� LWV� SK\VLFLDQV� YLRODWHG

HWKLFDO�SUHFHSWV�RI� WKH�$PHULFDQ�0HGLFDO�$VVRFLDWLRQ�EHFDXVH�WKH\�IDLOHG�WR

SURYLGH�SDWLHQWV�ZKR�FRQWDFWHG�WKHLU�RIILFHV�VHHNLQJ�'U��1RODQ�ZLWK�KHU�QHZ

DGGUHVV�DQG�WHOHSKRQH�QXPEHU��GHVSLWH�WKH�IDFW�WKDW�VKH�KDG�SURYLGHG�VDPH

WR�0&&���,Q�VXSSRUW�RI�WKLV�FRQWHQWLRQ��'U��1RODQ�SURGXFHG�WKH�DIILGDYLWV�RI

VHYHUDO�SDWLHQWV�ZKR�DWWHVWHG�WKDW�RQ�D�VHULHV�RI�GDWHV�DIWHU�'HFHPEHU����
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������ XQWLO� -DQXDU\���� ������ WKH\� FDOOHG� 0&&� DQG� ZHUH� DSSULVHG� WKDW� WKH

SUDFWLFH�KDG�QR�NQRZOHGJH�RI�'U��1RODQ¶V�ZKHUHDERXWV�

���� 7KRXJK�ZH�UHFRJQL]H��DV�GLG�-XGJH�)ULHGPDQ��WKDW�WKHUH�LV�QR�EDVLV�WR

VXVSHFW� WKH�YHUDFLW\� RI� WKHVH� SDWLHQWV¶� DFFRXQWV��ZH� DUH� XQDEOH� WR� DVFULEH

WKHLU� H[SHULHQFHV� WR� XQHWKLFDO� RU� LPSURSHU� FRQGXFW� RQ� WKH� SDUW� RI� 0&&�

-XGJH�)ULHGPDQ�FRQFOXGHG�WKDW�WKLV�³QRWLFH�SUREOHP´�ZDV�D�SURGXFW�RI�VKRUW�

OLYHG� FRQIXVLRQ� SUHFLSLWDWHG� E\� 'U�� 1RODQ¶V� RZQ� IDLOXUH� WR� SURYLGH� FRQWDFW

LQIRUPDWLRQ�WR�0&&�LQ�D�WLPHO\�IDVKLRQ�DIWHU�KHU�GHSDUWXUH���:H�ILQG�QRWKLQJ

LQ� WKH� UHFRUG� WR� FRQWUDGLFW� WKLV� FRQFOXVLRQ�� � ,Q� SRLQW� RI� IDFW�� WKH� UHFRUG

HVWDEOLVKHV� WKDW� 'U�� 1RODQ� KHUVHOI� QHYHU� SURYLGHG� FRQWDFW� LQIRUPDWLRQ� WR

DQ\RQH�DW�0&&���5�5��DW�����D���D���7KRXJK�WKLV�LQIRUPDWLRQ�ZDV�HYHQWXDOO\

SURYLGHG� WKURXJK� D� GHIHFWLQJ� 0&&� HPSOR\HH� RQ� 'HFHPEHU� ���� ������ 'U�

1RODQ� KDG� QR� SHUVRQDO� NQRZOHGJH� RI� WKH� H[FKDQJH�� � ,G�� � 0RUHRYHU�� WKH

WHOHSKRQH� QXPEHU� WKH� HPSOR\HH� SURYLGHG� WR� 0&&� ZDV� QRW� RSHUDEOH� XQWLO

-DQXDU\���� ������ DOPRVW� RQH�ZHHN� DIWHU� WKH� ODWHVW� RFFDVLRQ� RQ�ZKLFK� DQ\

SDWLHQW� DYHUV� KDYLQJ� EHHQ� GHQLHG� D� WHOHSKRQH� QXPEHU� E\� 0&&�� � 5�5�� DW

����D�� � $FFRUGLQJO\�� 'U�� 1RODQ¶V� DOOHJDWLRQ� RI� ³XQFOHDQ� KDQGV´� LV� QRW

VXEVWDQWLDWHG� E\� WKH� IDFWV� RI� UHFRUG�� � &RQVHTXHQWO\�� ZH� ILQG� QR� HUURU� LQ

-XGJH�)ULHGPDQ¶V�GLVSRVLWLRQ�RI�WKLV�LVVXH�

���� )RU�DOO�RI�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�WKH�RUGHU�RI�WKH�WULDO�FRXUW

LPSRVLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ�
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$SSHOODQW � 1R�������3LWWVEXUJK�����

$SSHDO�IURP�WKH�2UGHU�GDWHG�-XQH���������
GRFNHWHG�-XQH�����������&RXUW�RI�&RPPRQ�3OHDV�

$OOHJKHQ\�&RXQW\��&LYLO�'LYLVLRQ�DW�1R��*'����������

%()25(� -2+1621��)25'�(//,27��DQG�25,(�0(/9,1��--�

',66(17,1*�23,1,21�%<�25,(�0(/9,1��-��

��� ,� EHOLHYH� WKH� WULDO� FRXUW� HUUHG� LQ� LVVXLQJ� WKH� SUHOLPLQDU\� LQMXQFWLRQ

EHFDXVH� JUHDWHU� KDUP� LV� ZRUNHG� E\� WKH� LVVXDQFH� RI� WKLV� LQMXQFWLRQ� WKDQ

ZRXOG�UHVXOW�IURP�LWV�GHQLDO���$FFRUGLQJO\��,�GLVVHQW�

��� 7KH�SUHOLPLQDU\�LQMXQFWLRQ�DW�LVVXH�LQ�WKLV�FDVH�SURYLGHV�DV�IROORZV�

,W� LV� WKHUHIRUH� 25'(5('�� $'-8'*('� $1'� '(&5(('
WKDW� 'HIHQGDQW� 7HUHVD� $�� 1RODQ�� 0�'�� LV� SUHOLPLQDULO\
HQMRLQHG� IURP�SUDFWLFLQJ�PHGLFLQH�GLUHFWO\� RU� LQGLUHFWO\� RU
DFWLQJ�DGYHUVHO\�WR�WKH�LQWHUHVWV�RI�062�DQG�0&&�ZLWKLQ�D
WHQ�PLOH�UDGLXV�RI�WKH�FXUUHQW�0RQURHYLOOH�RIILFH�RI�3ODLQWLII
0&&��KHUHLQDIWHU��WKH�5HVWULFWHG�$UHD��XQWLO�DQ�$GMXGLFDWLRQ
LV� LVVXHG� DIWHU� D� ILQDO� KHDULQJ� RU� XQWLO� 0D\� ���� �����
ZKLFKHYHU� FRPHV� ILUVW�� � 8QGHU� WKLV� 2UGHU�� WKH� SUDFWLFH� RI
PHGLFLQH� ³GLUHFWO\� RU� LQGLUHFWO\´� H[SUHVVO\� LQFOXGHV� 'U�
1RODQ¶V� FRQWLQXLQJ� WR� GLUHFW�� UHFRPPHQG�� UHIHU�� RU� DGPLW
SDWLHQWV� WR� )RUEHV� 5HJLRQDO� +RVSLWDO� RU� LWV� VXFFHVVRU�� RU
WKH�0RQURHYLOOH�RIILFHV�RI�2+$�IRU�WUHDWPHQW�E\�2+$�RU�WR
DQ\� RWKHU� SK\VLFLDQV� RU� KHDOWK�FDUH� SURYLGHUV� LQ� WKH
5HVWULFWHG�$UHD�RWKHU�WKDQ�0&&�SK\VLFLDQV�



J. A10048/99

- 18 -

,W� LV� IXUWKHU� 25'(5('� WKDW� 'U�� 1RODQ�� DW� KHU� VROH
H[SHQVH� LQ� ODQJXDJH� VDWLVIDFWRU\� WR� 3ODLQWLIIV� RU� WR� WKLV
&RXUW�� VKDOO� LQIRUP� DOO� RI� KHU� FXUUHQW� DQG� IXWXUH� SDWLHQWV
WKDW��LQ�WKH�HYHQW�WKH�SDWLHQW�FKRRVHV�WR�H[HUFLVH�KLV�RU�KHU
ULJKW� WR� WUHDW� ZLWK� 2+$� DW� )RUEHV� 5HJLRQDO� +RVSLWDO� LQ
0RQURHYLOOH�RU�ZLWK�DQ\�RQFRORJLVW�RU�RQFRORJ\�JURXS�RWKHU
WKDQ� 3ODLQWLII� 0&&� ZLWKLQ� WKH� 5HVWULFWHG� $UHD�� 'U�� 1RODQ
PD\� QRW� FRQWLQXH� WR� VHUYH� DV� WKDW� SDWLHQW¶V� RQFRORJLVW
SHQGLQJ�IXUWKHU�2UGHU�RI�&RXUW���HPSKDVLV�DGGHG��

��� :KHQ�FRQVLGHULQJ�ZKHWKHU�WR�LVVXH�D�SUHOLPLQDU\�LQMXQFWLRQ��RQH�RI�WKH

PRVW�LPSRUWDQW�IDFWRUV�WR�EH�WDNHQ�LQWR�DFFRXQW�LV�ZKHWKHU�JUHDWHU�KDUP�LV

FDXVHG� E\� LVVXLQJ� WKH� LQMXQFWLRQ� WKDQ� E\� UHIXVLQJ� LW�� :LONLQVEXUJ

(GXFDWLRQ�$VVRFLDWLRQ�Y��6FKRRO�'LVWULFW�RI�:LONLQVEXUJ������3D������

���������$��G�������������� �0RUHRYHU�� ³ZKHUH�DQ�DGYHUVH�HIIHFW�XSRQ� WKH

SXEOLF�LQWHUHVW�ZLOO�UHVXOW�IURP�JUDQWLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ��LW�VKRXOG�QRW

EH�JUDQWHG�´�,G���TXRWLQJ�3KLODGHOSKLD�Y��'LVWULFW�&RXQVHO���������$��G

�����3D��&PZOWK���������DIILUPHG�����3D�����������$��G���������������,Q

WKH�FRQWH[W�RI�UHVWUDLQWV�RQ�SK\VLFLDQV�RXU�FRXUWV�DSSO\�FORVH�MXGLFLDO�VFUXWLQ\

EHFDXVH�RI�WKH�YDOXH�RI�SK\VLFLDQV¶�VHUYLFHV�WR�WKH�FRPPXQLW\����1HZ�&DVWOH

2UWKRSHGLF�$VVRFLDWHV�Y��%XUQV������3D����������������$��G�����������

�������

��� ,Q�WKLV�FDVH�WKH�WULDO�FRXUW�IDVKLRQHG�DQ�LQMXQFWLRQ�ZKLFK�ZHQW�EH\RQG

HQIRUFLQJ� WKH� UHVWULFWLYH� FRYHQDQW� DJDLQVW� 'U�� 1RODQ�� � 7KH� LQMXQFWLRQ

VSHFLILFDOO\�UHVWULFWV�WKH�DFWLRQV�RI�KHU�SDWLHQWV����7KH�LQMXQFWLRQ�LQ�WKLV�FDVH

JRHV� IDU� EH\RQG� UHTXLULQJ� SDWLHQWV� WR� GULYH� DQ� H[WUD� GLVWDQFH� LQ� RUGHU� WR

FRQWLQXH�WUHDWPHQW�ZLWK�'U��1RODQ���7KLV�GLUHFWLYH�LQIULQJHV�RQ�WKH�ULJKWV�RI
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'U�� 1RODQ¶V� SDWLHQWV� E\� SUHYHQWLQJ� WKHP� IURP� VHHNLQJ� DQFLOODU\� WUHDWPHQW

DQG�VHUYLFHV�IURP�RWKHU�KHDOWK�FDUH�SURYLGHUV�LQ�WKH�UHVWULFWHG�DUHD���,W�ZDV

QRW�HQRXJK� IRU� WKH�WULDO� FRXUW� WR� UHVWULFW� WKH�SDWLHQWV¶� UHODWLRQVKLS�ZLWK�'U�

1RODQ�� WKH� FRXUW� UHVWULFWHG� SDWLHQWV¶� ULJKWV� WR� REWDLQ�PHGLFDO� VHUYLFHV�ZLWK

RWKHU�SK\VLFLDQV���3XUVXDQW�WR�WKH�LQMXQFWLRQ��LI�SDWLHQWV�H[HUFLVH�WKHLU�ULJKWV

WR� WUHDW� ZLWK� DQ\� RWKHU� RQFRORJ\� JURXS� RWKHU� WKDQ� 0&&�� WKH\� FDQQRW

FRQWLQXH�WR�WUHDW�ZLWK�'U��1RODQ���6XFK�D�UHVWULFWLRQ�FUHDWHV�VFHQDULRV�ZKHUH

SDWLHQWV� FDQQRW� XQGHUJR� VXFK� UXGLPHQWDU\� SURFHGXUHV� DV� JLYLQJ� EORRG

ZLWKRXW�WKH�ULVN�ORVLQJ�WKHLU�GRFWRU���,�ILQG�WKLV�UHVWULFWLRQ�HQWLUHO\�WRR�EURDG�

��� 7KH� ULJKWV� RI� SDWLHQWV� WR� VHHNV� DQFLOODU\� PHGLFDO� FDUH� IURP� RWKHU

SK\VLFLDQV� LV� GHVHUYLQJ� RI� PRUH� DWWHQWLRQ� IURP� WKH� ODZ� WKDQ� DSSHOOHHV¶

H[SHFWDWLRQ�RI�SURILW�IURP�LWV�FRPPHUFLDO�WUDQVDFWLRQ�ZLWK�'U��1RODQ���:KLOH�,

UHFRJQL]H� DSSHOOHHV�� OLNH� DQ\� EXVLQHVV�� FDQ� FRQWUDFW� ZLWK� RWKHUV�� LQFOXGLQJ

'U��1RODQ��LQ�VXFK�D�ZD\�DV�WR�SURWHFW�LWV� ILQDQFLDO�LQWHUHVWV�� WKH�LQMXQFWLRQ

JRHV� EH\RQG� SURWHFWLQJ� VXFK� LQWHUHVWV�� � 'U�� 1RODQ¶V� SDWLHQWV� DUH� QRW� WKH

SURSHUW\�RU�FKDWWHO�RI�DSSHOOHHV���1RU�DUH�WKH\�LQ�SULYLW\�ZLWK�DSSHOOHHV���,Q

WKLV�FDVH��,�EHOLHYH�JUHDWHU�KDUP�LV�FDXVHG�E\�LVVXLQJ�WKH�LQMXQFWLRQ�WKDQ�E\

UHIXVLQJ�LW���,�ZRXOG�UHYHUVH�WKH�GHFLVLRQ�RI�WKH�WULDO�FRXUW�


