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��� 7KH�&RPPRQZHDOWK�RI�3HQQV\OYDQLD� �³&RPPRQZHDOWK´�� DSSHDOV� IURP

WKH� 2FWREHU� ��� ����� WULDO� FRXUW� RUGHU� WKDW� JUDQWHG� LQ� SDUW� 'HIHQGDQW�

$SSHOOHH�%DUEDUD�.LWFKHQ¶V�PRWLRQ� LQ�OLPLQH�WR�H[FOXGH�IURP�DGPLVVLRQ�LQWR

HYLGHQFH�DW�WULDO�D�YLGHRWDSH�RI�KHU�LQWHUURJDWLRQ�E\�SROLFH�

��� 2Q� 6HSWHPEHU� ��� ����� 'RQDOG� )�� 5HLPDQ�� -U��� ZKR� ZDV� $SSHOOHH¶V

SDUDPRXU�� ZDV� VKRW� WR� GHDWK� EHVLGH� DQ� LVRODWHG� ILVKSRQG� LQ� 1RUWKDPSWRQ

&RXQW\��KLV�ERG\�ZDV�GLVFRYHUHG�D�IHZ�GD\V�ODWHU���2Q�6HSWHPEHU���������

3HQQV\OYDQLD�6WDWH�3ROLFH�7URRSHU�'DYLG�6HLS�ZHQW�WR�$SSHOOHH¶V�KRPH�DQG

LQIRUPHG� KHU� RI� 0U�� 5HLPDQ¶V� GHDWK�� � $FFRUGLQJ� WR� SROLFH�� VKH� H[SUHVVHG
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³IHLJQHG�VKRFN´�XSRQ�KHDULQJ�RI�5HLPDQ¶V�PXUGHU���&RPPRQZHDOWK¶V�%ULHI�DW

���

��� 2Q� 6HSWHPEHU� ���� ������ DIWHU� LQYHVWLJDWLRQ� E\� ORFDO� DQG� WKH� 6WDWH

3ROLFH�� FR�GHIHQGDQW� -RKQ� 0HDG�� ZKR� ZDV� DOVR� $SSHOOHH¶V� SDUDPRXU�� ZDV

TXHVWLRQHG� E\� SROLFH�� � 0U�� 0HDG� DGPLWWHG� WR� SROLFH� WKDW� KH� KDG� VKRW� DQG

NLOOHG�0U��5HLPDQ���0HDG�DOVR�WROG�SROLFH�WKDW�KH�DQG�$SSHOOHH�SODQQHG� WKH

PXUGHU�DQG�WKDW�$SSHOOHH�KDG�OXUHG�0U��5HLPDQ�WR�WKH�ILVKSRQG�VR�WKDW�0HDG

FRXOG�NLOO�KLP��

��� $FFRUGLQJ� WR� WKH� DIILGDYLW� RI� SUREDEOH� FDXVH� DWWDFKHG� WR� WKH� FULPLQDO

FRPSODLQW� DJDLQVW� $SSHOOHH�� IXUWKHU� SROLFH� LQYHVWLJDWLRQ� RQ� 6HSWHPEHU� ���

�����UHYHDOHG�WKDW�RQ�6HSWHPEHU���������$QGUHZ�-��*DERYLW]�ZDV�DW�+DUU\

:KLWH¶V�UHVLGHQFH��DORQJ�ZLWK�0HDG�DQG�D�ZRPDQ�QDPHG�%DUEDUD��$SSHOOHH��

$FFRUGLQJ�WR�*DERYLW]��0HDG�VWDWHG�WKDW�³%DUEDUD¶V�ROG�ER\IULHQG�«�QDPHG

'RQ´�� ZDV� KDUDVVLQJ� KHU� DQG� WKDW� 0HDG� ³ZDV� JRLQJ� WR� NLOO� WKLV� PDQ�´

$IILGDYLW� RI� 3UREDEOH� &DXVH�� ��������� DW� S�� ��� � 2Q� 6HSWHPEHU� ���� ����

*DERYLW]�ZDV� DJDLQ� DW� WKH�:KLWH� UHVLGHQFH� DQG�:KLWH� WROG� KLP� WKDW� 0HDG

³KDG� LQ� IDFW� NLOOHG� WKH� JX\�´� � ,G�� 2WKHU� DOOHJHG� ZLWQHVVHV� REVHUYHG� DQ

³RUDQJH�SLFNXS�WUXFN�ZLWK�D�ZKLWH�FDS´�RQ�6HSWHPEHU���������DW�WKH�VLWH�DW

ZKLFK�0U��5HLPDQ�ZDV�PXUGHUHG���,G���:KLWH�DOVR�DOOHJHGO\�WROG�*DERYLW]

����������������������������������
��0HDG�LQWHQGV�WR�WHVWLI\�DW�$SSHOOHH¶V�WULDO�EXW�KH�ZLOO�EH�WULHG�VHSDUDWHO\�
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WKDW� 0HDG� KDG� GULYHQ� KLV� RUDQJH� SLFNXS� WR� 3RQGHURVD� )LEUHV� �ZKHUH� WKH

NLOOLQJ� RFFXUUHG�� DQG� VKRW� 5HLPDQ� WZR� WLPHV�� WKDW� %DUEDUD�ZDV� SUHVHQW� DW

WKH� NLOOLQJ� DQG� WKDW� DIWHU�5HLPDQ�KDG� EHHQ� NLOOHG��0HDG� DQG� %DUEDUD� WRRN

VHYHUDO� LWHPV� EHORQJLQJ� WR� 5HLPDQ�� LQFOXGLQJ� D� VWRRO�� ODQWHUQ� DQG� ILVKLQJ

HTXLSPHQW�� � ,G�� � $IWHU� WKH� NLOOLQJ� RQ� 6HSWHPEHU� ��� ����� 0HDG� DOOHJHGO\

DVNHG�:KLWH� WR�KLGH� WKH�PXUGHU�ZHDSRQ�DQG�SODFHG� LW� LQ�:KLWH¶V� ³ZHOGLQJ

ULJ�´��,G��2Q�6HSWHPEHU����������0HDG�UHWULHYHG�WKH�PXUGHU�ZHDSRQ���,G�

��� 7KH� SROLFH� VXEVHTXHQWO\� LGHQWLILHG� ³%DUEDUD´� DV� $SSHOOHH� DQG� RQ

6HSWHPEHU����������D�ZDUUDQW�ZDV� LVVXHG� IRU� KHU� DUUHVW�� � 7KDW� VDPH�GD\

$SSHOOHH�� ZKLOH� DW� WKH� 1RUWKDPSWRQ� %RURXJK� 3ROLFH� 'HSDUWPHQW

KHDGTXDUWHUV��YROXQWDULO\�FRQVHQWHG��L�H���VKH�ZDV�UHDG�0LUDQGD��ZDUQLQJV

DQG� VKH� UHSOLHG� WKDW� VKH�ZDQWHG� WR� VSHDN� WR� WKH� RIILFHUV�� WR� D� YLGHRWDSHG

LQWHUURJDWLRQ�E\�SROLFH�RIILFHUV���7KH�LQWHUURJDWLRQ�ODVWHG�DSSUR[LPDWHO\�WZR

DQG� RQH�KDOI� KRXUV� DQG� ZDV� DWWHQGHG� E\� VHYHUDO� SROLFH� RIILFHUV� DQG�� DW

WLPHV�� WKH�1RUWKDPSWRQ� &RXQW\�'LVWULFW� $WWRUQH\�� 7KDW� VDPH� GD\� $SSHOOHH

ZDV�FKDUJHG�ZLWK�KRPLFLGH�DQG�FULPLQDO�FRQVSLUDF\�WR�FRPPLW�KRPLFLGH�

��� 7KH� &RPPRQZHDOWK� SURSRVHG� WR� VKRZ� WKH� WDSHV� LQ� WKHLU� HQWLUHW\� DW

$SSHOOHH¶V� VFKHGXOHG� 2FWREHU� ��� ����� MXU\� WULDO�� � 2Q� 2FWREHU� ��� ����

$SSHOOHH�ILOHG�D�PRWLRQ� LQ�OLPLQH�WR�H[FOXGH�IURP�LQWURGXFWLRQ�LQWR�HYLGHQFH

����������������������������������

��0LUDQGD�Y��$UL]RQD������8�6�������������
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DW�WULDO�WKH�WZR�DQG�RQH�KDOI�KRXUV�RI�YLGHRWDSH��FRPSULVHG�RI�WKUHH�VHSDUDWH

YLGHRWDSHV�� RI� KHU� 6HSWHPEHU� ���� ����� LQWHUURJDWLRQ� E\� SROLFH�� $SSHOOHH

DYHUUHG� WKDW� ³WKH� WRWDO� HIIHFW� RI� WKH� YLGHRWDSHV� ZDV� LPSHUPLVVLEO\

LQIODPPDWRU\�DQG�SUHMXGLFLDO�WR�WKH�GHIHQVH�´��7ULDO�&RXUW�2SLQLRQ�����������

DW� ��� � $SSHOOHH� SULPDULO\� REMHFWHG� WR� WKH� DOOHJHG� ³KHDUVD\�ODGHQ�

LQIODPPDWRU\� DQG� DFFXVDWRU\� QDWXUH� RI� WKH� HQWLUH� FXVWRGLDO� LQWHUURJDWLRQ�´

$SSHOOHH¶V� %ULHI� DW� ��� � 2Q� 2FWREHU� ��� ����� WKH� WULDO� FRXUW� JUDQWHG� LQ� SDUW

$SSHOOHH¶V�PRWLRQ�� VWDWLQJ� WKDW� ³UHOHYDQW� DGPLVVLRQV´�PDGH�E\�$SSHOOHH� RQ

WKH� YLGHRWDSHV� FRXOG� EH� LQWURGXFHG� LQWR� HYLGHQFH� DW� WULDO� ³EXW� RQO\� DV

XQDIIHFWHG� E\� WKH� GDPDJLQJ� KHDUVD\� DQG� LQIODPPDWRU\� DFFXVDWRU\

VWDWHPHQWV�RI�WKH�SROLFH�H[DPLQHUV��DOO�RI�ZKLFK�DUH�LQWHUWZLQHG�LQ�WKH�H[WUD�

MXGLFLDO� H[DPLQDWLRQ�´� 7ULDO� &RXUW� 2SLQLRQ�� VXSUD� DW� ��� � 7KH� WULDO� FRXUW

SURSRVHG�DQ�³DEVWUDFW�>L�H���ZLWK�UHGDFWLRQ@�RI�WKH�>YLGHR@WDSH>V@�RU�ZULWWHQ

WUDQVFULSW� RI� WKH� WDSHV«�´� � ,G�� DW� ��� � $W� WKH� 2FWREHU� ��� ����� KHDULQJ�

1RUWKDPSWRQ�&RPPRQ�3OHDV�&RXUW�-XGJH�-DPHV�&��+RJDQ�VWDWHG�

$OWKRXJK� WKH� &RPPRQZHDOWK� KDV� QRW� DFFHSWHG� WKH� &RXUW¶V
LQYLWDWLRQ� WR� VXEPLW� WKH� SRUWLRQV� RI� WKH� LQWHUURJDWLRQ� LW
EHOLHYHV�UHOHYDQW�QRU�SURYLGHG�DQ\�VXJJHVWHG�UHGDFWLRQ��WKH
&RXUW�ILQGV�DPRQJ�RWKHUV��WKH�IROORZLQJ�UHOHYDQW�DGPLVVLRQV
LQ�DQVZHU�WR�QRQ�LQIODPPDWRU\�TXHVWLRQV�E\�WKH�RIILFHU�WKDW
GHYHORSHG�

����������������������������������

��7KH�WULDO�FRXUW�UHIHUV�WR�WKH�KHDULQJV�KHOG�UHJDUGLQJ�WKH�LQVWDQW�LVVXHV�DV
³1RWHV� RI� &RQIHUHQFH´�� EXW� ZH� ZLOO� UHIHU� WR� WKHP� DV� KHDULQJV� DQG� FLWH� WR
WKHP�DV�1RWHV�RI�7HVWLPRQ\��³1�7�´��
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$� $� ORQJVWDQGLQJ� UHODWLRQVKLS� ZLWK� WKH� XQ�WULHG� >6LF@� FR�
FKDUJHG� VKRRWHU� >0HDG@�� DQ� LQWHQGHG� &RPPRQZHDOWK
ZLWQHVV�

%� $� ORQJVWDQGLQJ� UHODWLRQVKLS� ZLWK� WKH� YLFWLP�� KHU
³ER\IULHQG��>5HLPDQ@´

&� .QRZOHGJH�RI�WKH�VKRRWHU¶V�KDWUHG�DQG�WKUHDWV�WR�NLOO�WKH
YLFWLP�

'� >$SSHOOHH¶V@�>S@UHVHQFH�LQ�WKH�VKRRWHU¶V�FRPSDQ\�RQ�WKH
QLJKW�RI�WKH�VKRRWLQJ�

(� 3UHVHQFH� LQ� WKH� YLFWLP¶V� FRPSDQ\� RQ� WKH� QLJKW� RI� WKH
VKRRWLQJ��WHOHSKRQH�DUUDQJHPHQWV�WR�PHHW�WKH�YLFWLP�LQ
D�UHPRWH�ILVKLQJ�VLWH��PDGH�ZLWKLQ�HDUVKRW�RI�WKH�VKRRWHU�

)� 3UHVHQFH� DW� WKH� VFHQH�� ZLWQHVV� >LQJ@� RI� WKH� VKRRWLQJ�
LGHQWLILFDWLRQ�RI� VKRRWHU�DW�WKH�VFHQH�DQG�XOWLPDWH� IOLJKW
IURP�WKH�VFHQH�

7KH� UXOLQJ� WR� EDU� VKRZLQJ� RI� WKH� WDSHV� WR� WKH� MXU\� LQ� WKH
FDVH�LQ�FKLHI� LV� EDVHG� RQ� WKH� LQWHUPLQJOLQJ� WKURXJKRXW� WKH
LQWHUURJDWLRQ�RI�WKH�>SROLFH@�RIILFHUV¶�DFFXVDWRU\�VWDWHPHQWV�

�� 7KDW�VKH�>$SSHOOHH@�LV�JRLQJ�WR�EH�DUUHVWHG�IRU�FRQVSLUDF\
DQG�PXUGHU�

�� 7KDW�ZLWQHVVHV�ZLOO�FRQQHFW�WKH�'HIHQGDQW�WR�WKH�PXUGHU�
�� 7KH�FR�GHIHQGDQW�VKRRWHU�>0HDG@�LV�LQ�FXVWRG\�
�� 7KDW�WKH�'HIHQGDQW�LV�O\LQJ��WKDW�VKH�NQRZV�VKH�LV� O\LQJ

DQG�WKH�OLNH�
�� 7KDW� WKH� RIILFHU�ZRXOG�QRW� EH� DFWLQJ� VR� DFFXVLQJO\� LI� KH

GLG�QRW�KDYH�D�ILUP�FDVH²DQG�WKH�OLNH�

7KH� WDSHV� WDNHQ�DV� D�ZKROH�ZRXOG� LQIODPH� WKH� MXU\� WR� WKH
VLGH� RI� WKH� SURVHFXWLRQ�� DQG� DJDLQVW� WKH� UHOXFWDQW
GHIHQGDQW²ZKR�WKRXJK�HYDVLYH��DQG�RQ�VRPH�PDWWHUV�VHOI�
FRQWUDGLFWRU\²QHYHU� DEDQGRQHG� KHU� GHQLDO� RI� FULPLQDO
LQYROYHPHQW�

2Q�PDQ\�RFFDVLRQV��WKH�GHIHQGDQW�VWRRG�PXWH��LQGLFDWHG�E\
FRQGXFW� KHU� LQWHQWLRQ� QRW� WR� DQVZHU�� RU� UHQGHUHG� QRQ�
UHVSRQVLYH� EXW� QRW� QHFHVVDULO\� PLVOHDGLQJ� DQVZHUV� WR
DFFXVDWRU\�VWDWHPHQWV�
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7KH� � >WULDO@� &RXUW� KDV� YLHZHG� WKH� WDSHV� LQ� WKHLU� HQWLUHW\�
7KH\�UHIOHFW�D�ZRPDQ�ZKR�DFWV�EL]DUUHO\��IUHTXHQWO\�VSHDNV
ZLWK�D�SDWWHUQ�XQUHODWHG�WR�DQVZHUV�WR�LPPHGLDWH�TXHVWLRQV�
VHHPV� DOWHUQDWLYHO\� FRQIXVHG� DQG� GLVWUDXJKW�� RU� LQ� IXOO
FRQWURO²EXW� DOZD\V� GHQ\LQJ� DQ\� NQRZLQJ� FULPLQDO
LQYROYHPHQW�

7KH�IDFWV�WR�ZKLFK�VKH�GRHV�DGPLW��DQG�ZKLFK�WKH�&RXUW�KDG
SHUPLWWHG�LQ�WKH�&RPPRQZHDOWK¶V�FDVH�LQ�FKLHI��ZLWK�DOO�WKH
RWKHU� HYLGHQFH� WKH� &RPPRQZHDOWK� KDV� GLVFORVHG� LW� LV
SUHSDUHG�WR�RIIHU�� FOHDUO\�HVWDEOLVKHV�SURRI�RI� WKH�HOHPHQWV
RI�FRQVSLUDF\�DQG�FRPSOLFLW\�LQ�WKH�KRPLFLGH�

7KH�>WULDO@�&RXUW�IDLOV�WR�VHH�WKDW�LWV�UXOLQJ�SUHVHQWV�LQMXU\�WR
WKH�&RPPRQZHDOWK¶V�FDVH�WKDW�HOHYDWHV�WKH�SUREDWLYH�YDOXH
RI� VKRZLQJ� ³WKH� WDSHV´�� D� IRUP� SUHIHUUHG� E\� WKH
&RPPRQZHDOWK�� RYHU� WKH� SDWHQW� LQIODPPDWRU\� QDWXUH�
:KLOH� WKH� &RPPRQZHDOWK� LV� HQWLWOHG� WR� H[HUFLVH� LWV
GLVFUHWLRQ� LQ� WKH� VWUDWHJ\� DQG� WKH� WDFWLFV� RI� LWV� FDVH
SUHVHQWHG��LW�DSSHDUV� WR�EH�SXWWLQJ�IRUP�RYHU�VXEVWDQFH� LQ
LWV� LQWUDQVLJHQW� GHFLVLRQ� WR� UHMHFW� WKH� &RXUW¶V� LQYLWDWLRQ� WR
VXEPLW� D� VXJJHVWHG� UHGDFWLRQ� RI� WKH� WDSHV� RU� WUDQVFULSW
GLVSOD\LQJ�WKRVH�DUHDV�RI�WKH�LQWHUURJDWLRQ�ZKLFK�LW�EHOLHYHV
ZLOO�HVWDEOLVK�LWV�FDVH���7KH�&RXUW�FDQ�GR�QR�PRUH�

«�

1�7������������DW����������

��� -XGJH� +RJDQ� RIIHUHG� WKH� &RPPRQZHDOWK� WKH� RSSRUWXQLW\� WR� VXEPLW

UHGDFWHG�WDSHV�RU�D�UHGDFWHG�WUDQVFULSWLRQ�RI�WKH�WDSHV���7KH�&RPPRQZHDOWK

GHFOLQHG� ERWK� RIIHUV� DQG� WKH� FRQYHUVDWLRQV� RQ� WKH� WDSHV� ZHUH� QHYHU

WUDQVFULEHG���7KH�WKUHH�WDSHV�KDYH�EHHQ�LQFOXGHG�DV�H[KLELWV�RQ�DSSHDO�DQG

ZH�KDYH�UHYLHZHG�WKH�WDSHV�LQ�WKHLU�HQWLUHW\�
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��� 7KH� 2FWREHU� ��� ����� 1RWHV� RI� 7HVWLPRQ\� HVVHQWLDOO\� FRQVWLWXWH� WKH

RUGHU� DSSHDOHG� IURP�� ZLWK� WKH� &RPPRQZHDOWK� FHUWLI\LQJ�� SXUVXDQW� WR

3D�5�$�3�� ����G��� WKDW� WKH� WULDO� FRXUW� RUGHU� ZLOO� WHUPLQDWH� RU� VXEVWDQWLDOO\

KDQGLFDS�WKH�SURVHFXWLRQ�RI�$SSHOOHH�

��� :H� QRWH� WKDW� $SSHOOHH� LV� QRW� DOOHJLQJ� WKDW� WKH� YLGHRWDSLQJ� RI� KHU

LQWHUURJDWLRQ�ZDV�LPSURSHU�RU�WKDW�DQ\�RI�KHU�VWDWHPHQWV�PDGH�GXULQJ� WKH

LQWHUURJDWLRQ�ZHUH�LQYROXQWDU\����6KH�DJUHHV�WKDW�SRUWLRQV�RI�WKH�YLGHRWDSHV

PD\�EH�SUHVHQWHG�WR�D�MXU\�DV�SDUW�RI�WKH�&RPPRQZHDOWK¶V�FDVH�LQ�FKLHI��EXW

VKH�DOVR�FRQFXUV�ZLWK�-XGJH�+RJDQ¶V�GHWHUPLQDWLRQ�WKDW�UHGDFWHG�YHUVLRQV�RI

WKH�YLGHRWDSHV�WDSHV�VKRXOG�EH�DGPLWWHG�LQWR�HYLGHQFH���$SSHOOHH�DOVR�DJUHHV

WKDW�WKH�HYLGHQFH�FRQWDLQHG�RQ�WKH�WKUHH�WDSHV�LV�UHOHYDQW�DQG�SUREDWLYH��EXW

WKDW�LWV�SUHMXGLFLDO�HIIHFW�RXWZHLJKV�LWV�SUREDWLYH�YDOXH���:KHQ�VKH�ILOHG�KHU

PRWLRQ� LQ� OLPLQH�� VKH� HVVHQWLDOO\� DUJXHG� WKDW� WKH� YLGHRWDSHV� FRQWDLQHG

KHDUVD\�VWDWHPHQWV�E\�SROLFH�LQWHUURJDWRUV�DQG�WKDW�WKH�SROLFH�TXHVWLRQLQJ�RI

KHU� FRQWDLQHG� ³LQIODPPDWRU\´� LQIRUPDWLRQ� DQG� LQYROYHG� DQ� ³DFFXVDWRU\

QDWXUH´���$SSHOOHH¶V�%ULHI�DW���

���� :H�UHLWHUDWH�WKDW�WKH�WULDO�FRXUW�GLG�QRW�UXOH�WKDW�WKH�WKUHH�WDSHV�ZHUH

ZKROO\�LQDGPLVVLEOH�DV�SDUW�RI� WKH�&RPPRQZHDOWK¶V�FDVH�LQ�FKLHI�� �7KH�WULDO

FRXUW� VWDWHG�WKDW� SRUWLRQV� RI� WKH� WKUHH� WDSHV�ZHUH� LQDGPLVVLEOH�� DV� SDUW� RI

����������������������������������
�� ,Q� IDFW�� $SSHOOHH�ZDV� WROG� VHYHUDO� WLPHV� GXULQJ� WKH� YLGHRWDSLQJ� WKDW� WKH
YLGHRWDSHV�ZRXOG�EH�VKRZQ�WR�WKH�MXU\�GXULQJ�KHU�WULDO�



-��$��������

�����

WKH� &RPPRQZHDOWK¶V� FDVH�LQ�FKLHI�� VLQFH� WKH\� FRQWDLQHG� KHDUVD\� DQG

LQIODPPDWRU\�DQG�SUHMXGLFLDO� UHPDUNV�E\�WKH�SROLFH�LQWHUURJDWRUV�� �7KH�WULDO

FRXUW�DOVR�VWDWHG�WKDW�LW�ZDV�QRW�EDUULQJ�XVH�RI�DQ\�SDUW�RI�WKH�WDSHV�LQ�DQ\

RWKHU�DVSHFWV�RI�WKH�&RPPRQZHDOWK¶V�FDVH�DJDLQVW�$SSHOOHH��L�H���RWKHU�WKDQ

DV�SDUW�RI�WKH�&RPPRQZHDOWK¶V�FDVH�LQ�FKLHI����+HQFH��LQ�WKLV�DSSHDO�ZH�ZLOO

RQO\� GHWHUPLQH� LI� WKH� WULDO� FRXUW� SURSHUO\� H[FOXGHG� IURP� LQWURGXFWLRQ� LQWR

HYLGHQFH�FHUWDLQ�SRUWLRQV�RI�WKH�WKUHH�YLGHRWDSHV�

���� 7KH�&RPPRQZHDOWK¶V�LVVXHV�RQ�DSSHDO�DUH�DV�IROORZV�

�� $�YLGHRWDSHG�VWDWHPHQW�RI�D�FULPLQDO�'HIHQGDQW�FKDUJHG
ZLWK� KRPLFLGH�� ZKR� KDV� DGPLWWHGO\� YROXQWDULO\� ZDLYHG
)LIWK�$PHQGPHQW�ULJKWV�SXUVXDQW�WR�0LUDQGD��DQG�ZKLFK
VWDWHPHQW� LV� LQWHUQDOO\� LQFRQVLVWHQW� DQG� FRQWUDGLFWRU\� DV
WR� WKH� 'HIHQGDQW¶V� SDUWLFLSDWLRQ� DQG� NQRZOHGJH� RI� WKH
PXUGHU�DW�LVVXH��GHSLFWLQJ�WKH�'HIHQGDQW�DV�HYDVLYH�DQG
XQWUXWKIXO��DQG�ZKLFK�LV�LQFRQVLVWHQW�DQG�FRQWUDGLFWRU\�WR
RWKHU� SURVHFXWLRQ� HYLGHQFH�� LV� DGPLVVLEOH� LQ� LWV� HQWLUHW\
XQGHU�WKH�DGPLVVLRQ�E\�SDUW\�RSSRQHQW�H[FHSWLRQ�WR�WKH
KHDUVD\�UXOH��5XOH���������RI� WKH�3HQQV\OYDQLD�5XOHV�RI
(YLGHQFH�

�� 7KH� WULDO� FRXUW¶V� RUGHU�� SUHFOXGLQJ� WKH� MXU\� IURP� VHHLQJ
DQG� KHDULQJ� D� SURSHUO\� 0LUDQGL]HG� 'HIHQGDQW¶V
YLGHRWDSHG� VWDWHPHQW� WR� SROLFH�� SUHMXGLFHV� WKH
&RPPRQZHDOWK�ZLWK� UHVSHFW� WR� WKH� MXU\¶V� GHWHUPLQDWLRQ
DV� WR� WKH� YROXQWDULQHVV� RI� WKH� 'HIHQGDQW¶V� H[WUDMXGLFLDO
VWDWHPHQW�ZKLFK�UHTXLUHV�WKH�MXU\�WR�H[DPLQH�WKH�WRWDOLW\
RI� WKH� FLUFXPVWDQFHV� VXUURXQGLQJ� WKH� JLYLQJ� RI� WKH
VWDWHPHQW�

7KH�&RPPRQZHDOWK¶V�%ULHI�DW����������:H�DIILUP�LQ�SDUW�DQG�UHYHUVH�LQ�SDUW

WKH�2FWREHU���������WULDO�FRXUW�RUGHU�
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���� ,Q�WKH�&RPPRQZHDOWK¶V�LVVXH�QXPEHU�RQH�LW�FODLPV�WKDW�DOO�WKUHH�WDSHV

VKRXOG�EH�DGPLWWHG�LQ�WKHLU�HQWLUHW\�DW�WULDO�SXUVXDQW�WR�3D�5�(�����������DQG

WKDW� WKH� SUREDWLYH� YDOXH� RI� WKH� WDSHV� RXWZHLJKHG� DQ\� SRVVLEOH� SUHMXGLFLDO

HIIHFW�RQ�D�MXU\�

���� $SSHOOHH� DJUHHV� WKDW� KHU� YLGHRWDSHG� VWDWHPHQWV� DUH� DGPLVVLEOH

SXUVXDQW�WR�3D�5�(�����������EXW�WKDW�SRUWLRQV�VKRXOG�EH�UHGDFWHG�EHFDXVH

WKH\�FRQWDLQ�KHDUVD\�DQG�LQIODPPDWRU\�DQG�SUHMXGLFLDO�HYLGHQFH�

���� $V�PHQWLRQHG��VXSUD��-XGJH�+RJDQ�VSHFLILFDOO\�EDUUHG�SRUWLRQV�RI�WKH

YLGHRWDSHV�UHJDUGLQJ�SROLFH�RIILFHUV¶�VWDWHPHQWV�WR�$SSHOOHH�WKDW���D��VKH�LV

JRLQJ�WR�EH�DUUHVWHG�IRU�PXUGHU���E��ZLWQHVVHV�ZLOO�FRQQHFW�$SSHOOHH�WR�WKH

PXUGHU���F��0U��0HDG�ZDV�LQ�SROLFH�FXVWRG\���G��$SSHOOHH�LV�O\LQJ� WR�SROLFH

DQG�VKH�LV�DZDUH�WKDW�VKH�LV�O\LQJ��DQG���H��WKH�SROLFH�ZRXOG�QRW�EH�DFFXVLQJ

$SSHOOHH�RI�PXUGHU�DQG�FRQVSLUDF\�LI�WKH\�GLG�QRW�KDYH�D�VROLG�FDVH�DJDLQVW

KHU�� � )XUWKHUPRUH�� -XGJH� +RJDQ� FRQVLGHUHG� YLGHRWDSH� SRUWLRQV�� UHJDUGLQJ

$SSHOOHH¶V� IDLOXUH� WR� UHVSRQG� WR� DFFXVDWRU\� SROLFH� TXHVWLRQV� FRQFHUQLQJ

$SSHOOHH¶V� SDUWLFLSDWLRQ� LQ� WKH� LQVWDQW� FULPHV�� WR� EH� REMHFWLRQDEOH� DQG

H[FOXGHG�VDLG�SRUWLRQV�

���� 2XU�&RXUW�VWDWHG�LQ�&RPPRQZHDOWK�Y��3DFHN������$��G������3D�

6XSHU���������DSSHDO�GLVPLVVHG��BBB3D��BBB������$��G������������

,Q� UHYLHZLQJ� DQ� RUGHU� JUDQWLQJ� D� PRWLRQ� WR� VXSSUHVV�� DQ
DSSHOODWH� FRXUW� PD\� FRQVLGHU� RQO\� WKH� HYLGHQFH� RI� WKH
GHIHQGDQW
V�ZLWQHVVHV�DQG�VR�PXFK�RI�WKH�&RPPRQZHDOWK
V
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HYLGHQFH�WKDW��UHDG�LQ�WKH�FRQWH[W�RI�WKH�UHFRUG�DV�D�ZKROH�
UHPDLQV� XQFRQWUDGLFWHG�� � )XUWKHUPRUH�� RXU� VFRSH� RI
DSSHOODWH�UHYLHZ�LV�OLPLWHG�SULPDULO\�WR�TXHVWLRQV�RI�ODZ���:H
DUH�ERXQG�E\�WKH�VXSSUHVVLRQ�FRXUW
V�ILQGLQJV�RI�IDFW�LI�WKRVH
ILQGLQJV� DUH� VXSSRUWHG� E\� WKH� UHFRUG�� � )DFWXDO� ILQGLQJV
ZKROO\� ODFNLQJ� LQ� HYLGHQFH�� KRZHYHU�� PD\� EH� UHMHFWHG�
>&LWDWLRQ�RPLWWHG�@

3DFHN��VXSUD�DW�����

���� 2XU�6XSUHPH�&RXUW�VWDWHG�LQ�&RPPRQZHDOWK�Y��$OEUHFKW��BBB�3D�

BBB������$��G������������

7KH� DGPLVVLRQ� RI� HYLGHQFH� LV� FRPPLWWHG� WR� WKH� VRXQG
GLVFUHWLRQ�RI�WKH�WULDO�FRXUW�� �7KXV��WKLV�&RXUW¶V� VWDQGDUG�RI
UHYLHZ� LV� IRU� DQ� DEXVH� RI� GLVFUHWLRQ�� � 'LVFUHWLRQ� LV� DEXVHG
ZKHQ� WKH� FRXUVH�SXUVXHG�E\� WKH� WULDO� FRXUW� UHSUHVHQWV� QRW
PHUHO\� DQ� HUURU� RI� MXGJPHQW�� EXW� ZKHUH� WKH� MXGJPHQW� LV
PDQLIHVWO\�XQUHDVRQDEOH�RU�ZKHUH�WKH�ODZ�LV�QRW�DSSOLHG�RU
ZKHUH� WKH� UHFRUG� VKRZV� WKDW� WKH� DFWLRQ� LV� D� UHVXOW� RI
SDUWLDOLW\��SUHMXGLFH��ELDV�RU�LOO�ZLOO���>&LWDWLRQV�RPLWWHG�@

,G��DW�BBB������$��G�DW�����

���� 2XU�6XSUHPH�&RXUW�VWDWHG�LQ�&RPPRQZHDOWK�Y��+DZN������3D�����

����$��G������������

,Q�GHWHUPLQLQJ�WKH�DGPLVVLELOLW\�RI�HYLGHQFH�� WKH�WULDO� FRXUW
PXVW� GHFLGH� ZKHWKHU� WKH� HYLGHQFH� LV� UHOHYDQW� DQG�� LI� VR�
ZKHWKHU�LWV�SUREDWLYH�YDOXH�RXWZHLJKV� LWV�SUHMXGLFLDO�HIIHFW�
(YLGHQFH� LV� UHOHYDQW� LI� LW� ORJLFDOO\� WHQGV� WR� HVWDEOLVK� D
PDWHULDO�IDFW�LQ�WKH�FDVH��WHQGV�WR�PDNH�D�IDFW�DW�LVVXH�PRUH
RU� OHVV� SUREDEOH�� RU� VXSSRUWV� D� UHDVRQDEOH� LQIHUHQFH� RU
SUHVXPSWLRQ� UHJDUGLQJ� WKH� H[LVWHQFH� RI� D� PDWHULDO� IDFW�
(YLGHQFH� WKDW�PHUHO\� DGYDQFHV� DQ� LQIHUHQFH� RI� D� PDWHULDO
IDFW� PD\� EH� DGPLVVLEOH�� HYHQ� ZKHUH� WKH� LQIHUHQFH� WR� EH
GUDZQ�VWHPV�RQO\�IURP�KXPDQ�H[SHULHQFH���0RUHRYHU��HYHQ
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LQ� WKH� FDVH� RI� H[SHUW� WHVWLPRQ\�� WR� EH� UHOHYDQW�� HYLGHQFH
QHHG�QRW�EH�FRQFOXVLYH���>&LWDWLRQV�RPLWWHG�@

,G��DW�BBB������$��G�DW�����

���� 2XU�&RXUW�VWDWHG�LQ�&RPPRQZHDOWK�Y��3DOPHU������$��G������3D�

6XSHU��������

(YLGHQFH�WKDW�LV�UHOHYDQW�� L�H���SUREDWLYH�RI�D�PDWHULDO� IDFW�
PD\�VWLOO�EH�H[FOXGHG�LI�LWV�SUREDWLYH�YDOXH�LV�RXWZHLJKHG�E\
LWV� SUHMXGLFLDO� HIIHFW�� � +RZHYHU�� VLQFH� DOO� &RPPRQZHDOWK
HYLGHQFH� LQ� D� FULPLQDO� FDVH� ZLOO� EH� SUHMXGLFLDO� WR� WKH
GHIHQGDQW��H[FOXVLRQ�RI�RWKHUZLVH�UHOHYDQW�HYLGHQFH�ZLOO�RQO\
EH� QHFHVVDU\� ZKHUH� WKH� HYLGHQFH� LV� VR� SUHMXGLFLDO� WKDW� LW
PD\� LQIODPH� WKH� MXU\� WR� PDNH� D� GHFLVLRQ� EDVHG� XSRQ
VRPHWKLQJ�RWKHU�WKDQ�WKH�OHJDO�SURSRVLWLRQV�UHOHYDQW�WR�WKH
FDVH���$V�WKLV�&RXUW�KDV�QRWHG��D�WULDO�FRXUW�LV�QRW�UHTXLUHG�WR
VDQLWL]H� WKH� WULDO� WR� HOLPLQDWH� DOO� XQSOHDVDQW� IDFWV� IURP� WKH
MXU\¶V� FRQVLGHUDWLRQ� ZKHUH� WKRVH� IDFWV� IRUP� SDUW� RI� WKH
KLVWRU\�DQG�QDWXUDO�GHYHORSPHQW�RI�WKH�HYHQWV�DQG�RIIHQVHV
ZLWK�ZKLFK�GHIHQGDQW�LV�FKDUJHG�>&LWDWLRQV�RPLWWHG�@

,G��DW���������

���� 3D�5�(������VWDWHV�

([FOXVLRQ� RI� UHOHYDQW� HYLGHQFH� RQ� JURXQGV� RI
SUHMXGLFH��FRQIXVLRQ��RU�ZDVWH�RI�WLPH�

$OWKRXJK�UHOHYDQW��HYLGHQFH�PD\�EH�H[FOXGHG�LI�LWV�SUREDWLYH
YDOXH� LV� RXWZHLJKHG� E\� WKH� GDQJHU� RI� XQIDLU� SUHMXGLFH�
FRQIXVLRQ� RI� WKH� LVVXHV�� RU� PLVOHDGLQJ� WKH� MXU\�� RU� E\
FRQVLGHUDWLRQV� RI� XQGXH� GHOD\�� ZDVWH� RI� WLPH�� RU� QHHGOHVV
SUHVHQWDWLRQ�RI�FXPXODWLYH�HYLGHQFH�

,G�

���� $�YLGHRWDSHG�LQWHUURJDWLRQ�RI�D�FULPLQDO�GHIHQGDQW�PD\�EH�LQWURGXFHG

DV�VXEVWDQWLYH�HYLGHQFH�DW�WKDW�GHIHQGDQW¶V�WULDO�� �6HH�&RPPRQZHDOWK�Y�
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0DUUHUR������3D�����������$��G��������������&RPPRQZHDOWK�Y��3UREVW�

����$��G������3D��6XSHU��������

���� 3D�5�(������F��VWDWHV��³+HDUVD\�LV�D�VWDWHPHQW��RWKHU�WKDQ�RQH�PDGH

E\�WKH�GHFODUDQW�ZKLOH�WHVWLI\LQJ�DW�WKH�WULDO�RU�KHDULQJ��RIIHUHG�LQ�HYLGHQFH�WR

SURYH�WKH�WUXWK�RI�WKH�PDWWHU�DVVHUWHG�´��,G���3D�5�(������VWDWHV��³+HDUVD\�LV

QRW�DGPLVVLEOH�H[FHSW�DV�SURYLGHG�E\�WKHVH�UXOHV��E\�RWKHU�UXOHV�SUHVFULEHG

E\�WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW��RU�E\�VWDWXWH�´��,G�

���� 3D�5�(����������VWDWHV�

7KH� IROORZLQJ� VWDWHPHQWV�� DV� KHUHLQDIWHU� GHILQHG�� DUH� QRW
H[FOXGHG�E\�WKH�KHDUVD\�UXOH��HYHQ�WKRXJK�WKH�GHFODUDQW�LV
DYDLODEOH�DV�D�ZLWQHVV�

�«�

�����$GPLVVLRQ�E\�3DUW\�2SSRQHQW��7KH�VWDWHPHQW�LV�RIIHUHG
DJDLQVW�D�SDUW\�DQG�LV�«�WKH�SDUW\¶V�RZQ�VWDWHPHQW�LQ�«�DQ
LQGLYLGXDO�«��FDSDFLW\�>�@

,G�

���� 9ROXQWDU\�H[WUDMXGLFLDO�VWDWHPHQWV�PDGH�E\�D�GHIHQGDQW�PD\�EH�XVHG

DJDLQVW� D� GHIHQGDQW� HYHQ� WKRXJK� WKH\� FRQWDLQ� QR� DGPLVVLRQ� RI� JXLOW�

&RPPRQZHDOWK�Y��6LPPRQV�� ����3D�� ����� ���� $��G� ���� �������� � ³7KH

H[WUDMXGLFLDO� VWDWHPHQWV�� ZKLFK� GLIIHU� IURP� FRQIHVVLRQ� LQ� WKDW� WKH\� GR� QRW

DFNQRZOHGJH�DOO�HVVHQWLDO�HOHPHQWV�RI�D�FULPH�� DUH�JHQHUDOO\� FRQVLGHUHG� WR

TXDOLI\� IRU�LQWURGXFWLRQ� LQWR�HYLGHQFH�XQGHU� WKH�DGPLVVLRQ�H[FHSWLRQ� WR� WKH

KHDUVD\�UXOH�´��,G��DW�BBB������$��G�DW�����
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���� $IWHU� UHYLHZLQJ�DOO� WKUHH� YLGHRWDSHV�ZH�DJUHH�ZLWK� -XGJH�+RJDQ�DQG

WKH� SDUWLHV� WKDW� WKH� YLGHRWDSH� UHIHUHQFHV� WR� �D�� $SSHOOHH¶V� ORQJVWDQGLQJ

UHODWLRQVKLSV�ZLWK�WKH�YLFWLP�DQG�0HDG���E��$SSHOOHH¶V�NQRZOHGJH�RI�0HDG¶V

GLVOLNH� RI� WKH� YLFWLP� DQG� WKUHDWV� WR� NLOO� KLP�� �F�� $SSHOOHH¶V� SUHVHQFH� ZLWK

0HDG�DW�WKH�VFHQH�RI�WKH�PXUGHU�RQ�WKH�HYHQLQJ�WKDW�LW�ZDV�FRPPLWWHG���G�

$SSHOOHH¶V� SUHVHQFH� ZLWK� WKH� YLFWLP� RQ� WKH� HYHQLQJ� RI� WKH� PXUGHU�� KHU

DUUDQJHPHQWV� WR� PHHW� KLP� DW� WKH� VLWH� ZKHUH� WKH� PXUGHU� VXEVHTXHQWO\

RFFXUUHG�DQG�WKH�IDFW�WKDW�0HDG�ZDV�ZLWKLQ�VXIILFLHQW�SK\VLFDO�GLVWDQFH�IURP

$SSHOOHH� WR� RYHUKHDU�KHU� WHOHSKRQH� FRQYHUVDWLRQ�ZLWK� WKH� YLFWLP� UHJDUGLQJ

WKHLU� SODQ� WR� PHHW� WKDW� HYHQLQJ�� DQG� �H�� $SSHOOHH¶V� ³ZLWQHVV>LQJ@� RI� WKH

VKRRWLQJ��LGHQWLILFDWLRQ�RI�WKH�VKRRWHU�DW�WKH�VFHQH�DQG�XOWLPDWH�IOLJKW�RI�WKH

VFHQH´� DUH� DGPLVVLEOH� DW� WULDO�� 1�7��� ��������� DW� ����� � $OO� RI� WKH

DIRUHPHQWLRQHG�HYLGHQFH�LV�UHOHYDQW�WR�D�GHWHUPLQDWLRQ�RI�ZKHWKHU�$SSHOOHH

LV� JXLOW\� RI� WKH� LQVWDQW� FULPHV�� DQG� LV� DGPLVVLEOH� XQGHU� WKH� DGPLVVLRQ

H[FHSWLRQ� WR� WKH� KHDUVD\� UXOH�� � &RPPRQZHDOWK� Y�� +DZN�� VXSUD�

&RPPRQZHDOWK�Y��6LPPRQV��VXSUD��3D�5�(����������

���� :H� QRZ� WXUQ� WR� WKH� FKDOOHQJHG� HYLGHQFH�� ZKLFK� WKH� &RPPRQZHDOWK

DYHUV� VKRXOG�QRW�KDYH�EHHQ�H[FOXGHG� IURP�$SSHOOHH¶V� VFKHGXOHG� WULDO�� �:H

KDYH�YLHZHG�WKH�WKUHH�WDSHV��HQXPHUDWHG�7DSH����7DSH��$�DQG�7DSH���� LQ

WKHLU� HQWLUHW\�� � 7DSHV��� DQG� �� DUH� RI� DSSUR[LPDWHO\� WKH� VDPH� OHQJWK�� DQG

7DSH� �$� LV� VXEVWDQWLDOO\� VKRUWHU� WKDQ� WKH� RWKHU� WZR�� � 3HQQV\OYDQLD� 6WDWH
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7URRSHU� 'DYLG� 6HLS�� DVVLVWHG� E\� 7URRSHU� -XGLWK� 6FKUHLEHU�� TXHVWLRQHG

$SSHOOHH� RQ�7DSHV��� DQG����1RUWKDPSWRQ�%RURXJK�3ROLFH�'HWHFWLYH� 5REHUW

/LQGHQPR\HU� DQG� 7URRSHU� 6FKUHLEHU� TXHVWLRQHG� $SSHOOHH� RQ� 7DSH� �$�

1RUWKDPSWRQ� &RXQW\� 'LVWULFW� $WWRUQH\� -RKQ� 0�� 0RUJDQHOOL� LQWHUPLWWHQWO\

REVHUYHG�WKH�LQWHUURJDWLRQ�RI�$SSHOOHH�DQG�RFFDVLRQDOO\�VSRNH�WR�KHU�

���� $SSHOOHH¶V� GHPHDQRU� GXULQJ� WKH� LQWHUURJDWLRQ� UDQJHG� IURP� DVVHUWLYH�

UHOD[HG�DQG�VHOI�FRQILGHQW�WR�DQJU\�DQG�GLVWUDXJKW��ZLWK�QXPHURXV�LQVWDQFHV

RI�FU\LQJ���2Q�7DSH���VKH�LQLWLDOO\�VWDWHG�WKDW�VKH�ZDV�QRW�LQ�WKH�SUHVHQFH�RI

HLWKHU�0HDG�RU�WKH�YLFWLP�RQ�WKH�GD\�RU�HYHQLQJ�RI�WKH�PXUGHU�DQG�WKDW�VKH

KDG� QR� SODQV� WR�PHHW� ZLWK� WKH� YLFWLP� RQ� WKH� HYHQLQJ� RI� WKH�PXUGHU�� VKH

VWDWHG� WKDW� VKH� ZDV� QRW� VH[XDOO\� LQYROYHG� ZLWK� 0HDG� DQG� WKDW� WKH\� ZHUH

VLPSO\�FORVH�IULHQGV��VKH�DOVR�LQLWLDOO\�VWDWHG�WKDW�VKH�GLG�QRW�NQRZ�KRZ�WKH

PXUGHU� RFFXUUHG� EXW� VXEVHTXHQWO\� VWDWHG� WKDW�0HDG� WROG� KHU� WKDW� KH� VKRW

DQG�NLOOHG�WKH�YLFWLP��DQG��$SSHOOHH�VWDWHG�WKDW�VKH�ZDV�QRW�LQYROYHG�LQ�DQ\

ZD\� LQ� WKH� SODQQLQJ� RU� FRPPLVVLRQ� RI� WKH�PXUGHU�� � 2Q� 7DSH� �$� $SSHOOHH

VWDWHG�WKDW�VKH�DQG� WKH�YLFWLP�ZHQW� WR� WKH�ILVKSRQG�RQ� WKH�HYHQLQJ�RI� WKH

PXUGHU�� WKDW� 0HDG� DUULYHG� DQG� WROG� KHU� WR� OHDYH� WKH� VFHQH� DQG� WKDW� VKH

VXEVHTXHQWO\� KHDUG� WZR� JXQVKRWV� WKDW� VRXQGHG� OLNH� ³SRSV´�� � 2Q� 7DSH� �

$SSHOOHH� VWDWHG� WKDW� ZKHQ�0HDG� DUULYHG� DW� WKH� ILVKSRQG� KH� WROG� $SSHOOHH�

³*HW�WKH�IXFN�RXW�RI�KHUH´��DQG�WKDW�ZKHQ�VKH�JRW�LQWR�KHU�FDU�WR�OHDYH�0HDG

VKRW� WKH� YLFWLP�� $SSHOOHH� DOVR� VWDWHG� WKDW� VKH� NQHZ� ZKHUH� 0HDG� KLG� WKH
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PXUGHU�ZHDSRQ��DQG� WKDW�0HDG�ZDV� LQ� WKH�VDPH�URRP�ZLWK�KHU� DQG� FRXOG

KHDU� KHU� WHOHSKRQH� FRQYHUVDWLRQ� ZLWK� WKH� YLFWLP�� GXULQJ� ZKLFK� VKH� PDGH

SODQV�WR�PHHW�WKH�YLFWLP�DW�WKH�ILVKSRQG�RQ�WKH�HYHQLQJ�RI�WKH�PXUGHU�

���� 7KH� WULDO� FRXUW� H[FOXGHG� VHYHUDO� SROLFH� FRPPHQWV� WKDW� LQIRUPHG

$SSHOOHH�WKDW�VKH�ZDV�JRLQJ�WR�EH�DUUHVWHG�IRU�PXUGHU���:H�IDLO�WR�VHH�ZK\

WKHVH� FRPPHQWV� VKRXOG� EH� UHGDFWHG� IURP� WKH� WDSHV� VLQFH� $SSHOOHH� ZDV

LPPHGLDWHO\� WKHUHDIWHU� DUUHVWHG� IRU�PXUGHU� DQG� D� MXU\�ZRXOG� REYLRXVO\� EH

DZDUH�RI�WKDW�IDFW���$Q\�UHIHUHQFH�WR�WKH�IDFW�WKDW�$SSHOOHH�ZDV�JRLQJ�WR�EH

DUUHVWHG�ZDV�QRW�SUHMXGLFLDO�WR�KHU�FDVH��ZDV�QRW�DQ�LQIODPPDWRU\�VWDWHPHQW

DQG�FDQ�EH�LQFOXGHG�LQ�WKH�YLGHRWDSHV�WR�EH�GLVSOD\HG�WR�WKH�MXU\�

���� 7KH�WULDO� FRXUW�H[FOXGHG�DQ\�SROLFH�FRPPHQWV� WKDW� LQIRUPHG�$SSHOOHH

WKDW� WKHUH�ZHUH�ZLWQHVVHV�ZKR�KDG� HQOLJKWHQHG� WKHP� UHJDUGLQJ� $SSHOOHH¶V

FRQQHFWLRQ�WR�WKH�PXUGHU���$JDLQ��ZH�IDLO�WR�VHH�ZK\�VXFK�FRPPHQWV�VKRXOG

EH� H[FOXGHG� IURP� WKH� WDSHV� VLQFH� WKH� FULPLQDO� FRPSODLQW� DQG� DWWDFKHG

DIILGDYLW� RI� SUREDEOH� FDXVH� UHYHDO� WKH� LGHQWLW\� RI� WKHVH� ZLWQHVVHV� DQG� WKH

&RPPRQZHDOWK�DYHUV�WKDW�WKH\�ZLOO�WHVWLI\�DW�$SSHOOHH¶V�WULDO���7KH�FRPPHQWV

ZHUH� QRW� SUHMXGLFLDO� WR� $SSHOOHH�� ZHUH� QRW� LQIODPPDWRU\� DQG� GR� QRW

FRQVWLWXWH� KHDUVD\� HYLGHQFH� VLQFH� WKH� ZLWQHVVHV� ZLOO� DOOHJHGO\� WHVWLI\� DW

$SSHOOHH¶V� WULDO� DQG� FDQ� EH� FURVV�H[DPLQHG� E\� $SSHOOHH¶V� FRXQVHO�� � +HQFH�
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DQ\�FRPPHQWV�UHJDUGLQJ�ZLWQHVVHV�ZKR�ZLOO�FRQQHFW�$SSHOOHH�WR�WKH�PXUGHU

FDQ�EH�LQFOXGHG�LQ�WKH�YLGHRWDSHV�GLVSOD\HG�WR�WKH�MXU\��

���� 7KH� WULDO� FRXUW� DOVR� H[FOXGHG� DQ\� SROLFH� FRPPHQWV� WKDW� LQIRUPHG

$SSHOOHH� WKDW� 0HDG� ZDV� LQ� SROLFH� FXVWRG\�� � :H� IDLO� WR� VHH� ZK\� VXFK

FRPPHQWV�VKRXOG�EH�UHGDFWHG�VLQFH�0HDG�ZDV�LQ�SROLFH�FXVWRG\�DW�WKH�WLPH

$SSHOOHH�ZDV�EHLQJ�LQWHUURJDWHG��WKH�MXU\�ZLOO�EH�LQIRUPHG�RI�WKDW�IDFW�DW�WULDO

DQG�0HDG�ZLOO�WHVWLI\� IRU�WKH�&RPPRQZHDOWK�DW�$SSHOOHH¶V� WULDO�� �7KH�SROLFH

FRPPHQWV� ZHUH� PHUHO\� D� VWDWHPHQW� RI� IDFW� DQG� ZHUH� QRW� SUHMXGLFLDO� WR

$SSHOOHH� RU� LQIODPPDWRU\�� � +HQFH�� DQ\� VWDWHPHQWV� UHJDUGLQJ� WKH� IDFW� WKDW

0HDG�ZDV�LQ�SROLFH�FXVWRG\�FDQ�EH� LQFOXGHG� LQ�WKH�YLGHRWDSHV�GLVSOD\HG� WR

WKH�MXU\�

����������������������������������
��$SSHOOHH�DGPLWV�WKDW�DOO�RI�KHU�VWDWHPHQWV�WR�WKH�SROLFH�ZHUH�YROXQWDU\�VR
WKHUH� LV� QR� LVVXH� UHJDUGLQJ� DQ\� VWDWHPHQWV� HOLFLWHG� E\� SROLFH� RQ� WKH
YLGHRWDSHV�� � %XW� ZH� QRWH� WKDW�� DUJXHQGR�� HYHQ� LI� WKHUH� KDG� EHHQ� QR
ZLWQHVVHV�ZKR�FRXOG�KDYH�DOOHJHGO\�FRQQHFWHG�$SSHOOHH� WR� WKH�PXUGHU�� WKH
SROLFH�RIILFHUV¶�VWDWHPHQWV�WR�$SSHOOHH�UHJDUGLQJ�ZLWQHVVHV�ZRXOG�KDYH�EHHQ
SURSHU� VLQFH�� ³LQ� FHUWDLQ� FLUFXPVWDQFHV�� WKH� XVH� RI� DUWLILFH� RU� GHFHSWLRQ� WR
REWDLQ� D� FRQIHVVLRQ� >RU�� E\� DQDORJ\�� WR� DWWHPSW� WR� SURG� D� VXVSHFW� LQWR
SURYLGLQJ�PRUH�FDQGLG�LQIRUPDWLRQ�GXULQJ�DQ�LQWHUURJDWLRQ@�LV�LQVXIILFLHQW�WR
PDNH� DQ� RWKHUZLVH� YROXQWDU\� FRQIHVVLRQ� >RU� YROXQWDU\� VWDWHPHQWV� E\� D
VXVSHFW@� LQDGPLVVLEOH� ZKHUH� WKH� GHFHSWLRQ� GRHV� QRW� SURGXFH� DQ
XQWUXVWZRUWK\� FRQIHVVLRQ� >RU� VWDWHPHQWV@� RU� RIIHQG� EDVLF� QRWLRQV� RI
IDLUQHVV�´� �&RPPRQZHDOWK�Y��:LOOLDPV������3D�����BBB�� ����$��G������
��������������+RZHYHU��LI�WKH�&RPPRQZHDOWK�KDG�QR�ZLWQHVVHV�WR�SURGXFH
LQ� WKH� LQVWDQW� FDVH�� WKHQ� DQ\� FRPPHQWV� WR� $SSHOOHH�� RQ� WKH� YLGHRWDSHV�
UHODWLQJ� WR� ZLWQHVVHV� ZRXOG� KDYH� WR� EH� UHGDFWHG�� WKH� GHFHSWLRQ� ZRXOG� EH
SHUPLVVLEOH�� EXW� LW� FRXOG� QRW� EH� GLVSOD\HG� EHIRUH� WKH� MXU\� VLQFH� WKH� SROLFH
FRPPHQWV�ZRXOG�EH�LUUHOHYDQW�DQG�SUHMXGLFLDO�
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���� 7KH�WULDO�FRXUW�DOVR�H[FOXGHG�VHYHUDO�LQVWDQFHV�ZKHUH�WKH�SROLFH��HLWKHU

GLUHFWO\�RU�LQGLUHFWO\��DFFXVHG�$SSHOOHH�RI�O\LQJ���:H�DJUHH�ZLWK�-XGJH�+RJDQ

WKDW� WKHVH� FRPPHQWV� PXVW� EH� UHGDFWHG� IURP� WKH� YLGHRWDSHV�� � :KHQ� WKH

WURRSHUV�VWDWHG�WR�$SSHOOHH��³<RX¶UH�O\LQJ´��RU�³:H�NQRZ�WKDW�\RX¶UH�O\LQJ´�RU

SKUDVHV� WR� WKDW�HIIHFW�� WKHLU� VWDWHPHQWV�ZHUH� DNLQ� WR� D� SURVHFXWRU� RIIHULQJ

KLV� RU� KHU� RSLQLRQ� RI� WKH� WUXWK� RU� IDOVLW\� RI� WKH� HYLGHQFH� SUHVHQWHG� E\� D

FULPLQDO� GHIHQGDQW�� DQG� VXFK� RSLQLRQV� DUH� LQDGPLVVLEOH� DW� WULDO�

&RPPRQZHDOWK� Y�� +HQU\�� ���� 3D�� ����� ���� $��G� ���� �������� � 7KH

WURRSHUV¶� VWDWHPHQWV� FRXOG� DOVR� EH� DQDORJL]HG� WR� D� SURVHFXWRU¶V� SHUVRQDO

RSLQLRQ��HLWKHU�LQ�DUJXPHQW�RU�YLD�ZLWQHVVHV�IURP�WKH�VWDQG��DV�WR�WKH�JXLOW

RU� LQQRFHQFH� RI� D� FULPLQDO� GHIHQGDQW�� ZKLFK� LV� LQDGPLVVLEOH� DW� WULDO�

&RPPRQZHDOWK� Y�� 3HWHUNLQ�� ���� 3D�� ����� ���� $��G� ���� �������� FHUW�

GHQLHG������8�6������������6�&W������������/�(G���G������������

���� 6SHFLILFDOO\�� WKH� WURRSHUV� VWDWHG� IRXU� WLPHV� RQ� 7DSH� �� WKDW� $SSHOOHH

ZDV�³O\LQJ´���2Q�7DSH��$�WKHUH�ZHUH�WKUHH�LQVWDQFHV��RQH�DW�WKH�EHJLQQLQJ

DQG� WZR� DW� WKH� HQG� RI� WKH� WDSH�� � $W� WKH� EHJLQQLQJ� RI� 7DSH� �$� 7URRSHU

6FKUHLEHU� VWDWHG�� UHJDUGLQJ� 7DSH� ��� ³7KHUH� ZHUH� D� ORW� RI� WKLQJV� ZH� NQRZ

ZHUH�QRW�WUXH�´��$W�WKH�HQG�RI�7DSH��$�WKH�WURRSHUV�VWDWHG��³7KLV�LV�QRW�WKH

VWRU\�ZH¶YH�EHHQ�JHWWLQJ�IURP�RWKHU�SHRSOH´�DQG�³7KLV�LV�VRPHWKLQJ�GLIIHUHQW

IURP�ZKDW�\RX¶YH�VDLG�EHIRUH�´� � �2Q�7DSH���WKHUH�ZHUH� ILYH�DFFXVDWLRQV�RI

O\LQJ� RU� XQWUXWKIXOQHVV�� WKUHH� ZHUH� GLUHFW� DFFXVDWLRQV� DQG� WZR� LQYROYHG
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LQGLUHFW�DFFXVDWLRQV�� �$OO�RI� WKH�DIRUHPHQWLRQHG�WZHOYH�DFFXVDWLRQV�RI� O\LQJ

DQG� XQWUXWKIXOQHVV� PXVW� EH� UHGDFWHG� IURP� WKH� YLGHRWDSHV� SULRU� WR� WKHLU

VXEPLVVLRQ�WR�D�MXU\���&RPPRQZHDOWK�Y��+HQU\��VXSUD��&RPPRQZHDOWK

Y��3HWHUNLQ��VXSUD�

���� :H�DGG�WKDW�WKHUH�ZHUH�VHYHUDO�LQVWDQFHV�RQ�WKH�YLGHRWDSHV�ZKHQ�WKH

WURRSHUV�DVNHG�$SSHOOHH�ZKHWKHU�VKH�KDG�OLHG�DERXW�D�SDUWLFXODU�IDFW�DQG�VKH

JDYH� DQ� DQVZHU� LQ� UHVSRQVH�� � 1RQH� RI� WKHVH� SROLFH� LQTXLULHV� QHHG� WR� EH

UHGDFWHG� IURP� WKH� YLGHRWDSHV� VLQFH� WKH\� ZHUH� LQ� TXHVWLRQ� IRUP�� GLG� QRW

LQYROYH�DQ�RSLQLRQ�DV� WR�WKH� WUXWK�RU� IDOVLW\�RI�$SSHOOHH¶V� VWDWHPHQWV�RU�DQ

RSLQLRQ� DV� WR� WKH� JXLOW� RI� $SSHOOHH�� DQG� $SSHOOHH� RIIHUHG� UHVSRQVHV� WR� WKH

LQTXLULHV�

���� 7KH� WULDO� FRXUW� DOVR� H[FOXGHG� VHYHUDO� LQVWDQFHV� RI� SROLFH� TXHVWLRQLQJ

FRXSOHG�ZLWK�D�ODFN�RI�UHVSRQVHV�RQ�WKH�SDUW�RI�$SSHOOHH��ZKLFK�LI�VKRZQ�WR�D

MXU\�ZRXOG�FRQVWLWXWH�DQ�LPSURSHU�UHIHUHQFH�WR�$SSHOOHH¶V�SUH�DUUHVW�VLOHQFH�

:H�DJUHH�ZLWK�-XGJH�+RJDQ�WKDW�WKH�UHIHUHQFHV�PXVW�EH�UHGDFWHG�IURP�WKH

YLGHRWDSHV�

���� 2XU�6XSUHPH�&RXUW� VWDWHG� LQ�&RPPRQZHDOWK�Y��+DZNLQV������3D�

����� ����$��G����� �������� FHUW�� GHQLHG�������8�6�� /H[LV� ������ ���� 6�&W�

����������/�(G���G������������

(YLGHQFH� RI� D� GHIHQGDQW¶V� VLOHQFH� LQ� UHIXVLQJ� WR� GHQ\� JXLOW
DIWHU�DQ�DFFXVDWLRQ�RI�JXLOW�KDV�EHHQ�PDGH��RIWHQ�UHIHUUHG�WR
DV�D�WDFLW�DGPLVVLRQ��LV�JHQHUDOO\�QRW�DGPLVVLEOH�ZKHUH� WKH
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VLOHQFH� RFFXUUHG� ZKLOH� WKH� GHIHQGDQW� LV� LQ� SROLFH� FXVWRG\
EHFDXVH� D� FRQWUDU\� SROLF\� ZRXOG� HIIHFWLYHO\� YLWLDWH� D
GHIHQGDQW¶V� FRQVWLWXWLRQDOO\� JXDUDQWHHG� >)LIWK� $PHQGPHQW@
ULJKW� DJDLQVW� VHOI�LQFULPLQDWLRQ�� � +RZHYHU�� WKLV� SULQFLSDO� RI
QRW�DOORZLQJ�HYLGHQFH�RI�D�WDFLW�DGPLVVLRQ�E\�WKH�GHIHQGDQW
GRHV�QRW�H[WHQG�WR�LQVWDQFHV�ZKHUH�WKH�GHIHQGDQW�GRHV�QRW
FKRRVH�WR�UHPDLQ�VLOHQW�EXW�LQVWHDG�YROXQWHHUV�UHVSRQVHV�WR
SROLFH�TXHVWLRQLQJ�

«�

2QFH� >D� GHIHQGDQW� FKRRVHV@� WR� PDNH� D� UHVSRQVH�� WKDW
UHVSRQVH��DQG�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�WKH�UHVSRQVH�
>D@UH�SURSHUO\�PDGH�DYDLODEOH�IRU�WKH�MXU\¶V�FRQVLGHUDWLRQ�LQ
HYDOXDWLQJ� WKH� FUHGLELOLW\� RI� WKH� YHUEDO� GHQLDO� EDVHG� RQ� D
FRQWHPSRUDQHRXV�QRQ�YHUEDO�DFW���>&LWDWLRQV�RPLWWHG�@

,G�� DW� BBB�� ���� $��G� DW� ����� � 2XU� &RXUW� VWDWHG� LQ� &RPPRQZHDOWK� Y�

'UDVV�� ���� $��G� ���� �3D�� 6XSHU�� ������� ³,W� LV� D� FOHDU� YLRODWLRQ� RI� WKH

DFFXVHG¶V�FRQVWLWXWLRQDO�ULJKW�DJDLQVW�VHOI�LQFULPLQDWLRQ�WR�PDNH�D�UHIHUHQFH

DW�WULDO�WR�KLV�VLOHQFH�ZKLOH�LQ�SROLFH�FXVWRG\�´��,G��DW�����

���� $W� WKH� YHU\� HQG� RI� 7DSH� ��� WKH� SROLFH� DFFXVHG� $SSHOOHH� RI� IDLOLQJ� WR

FRPH� IRUZDUG� ZLWK� WKH� WUXH� VWRU\� UHJDUGLQJ� WKH� PXUGHU� ZKHQ� WKH\

TXHVWLRQHG� KHU� RQ� 6HSWHPEHU� ���� ����� �L�H��� WKDW� $SSHOOHH� NQHZ� RQ� WKDW

GDWH�WKDW�0HDG�KDG�NLOOHG�WKH�YLFWLP�DQG�WKDW�VKH�IDLOHG�WR�DSSULVH�SROLFH�RI

WKDW� IDFW��� � )ROORZLQJ� WKH� DFFXVDWLRQ� $SSHOOHH� VDW� VLOHQWO\� DQG� WKH� WDSH

HQGHG�� � 7KH� SROLFH� DFFXVDWLRQ� DQG� $SSHOOHH¶V� ODFN� RI� UHVSRQVH� PXVW� EH

UHGDFWHG� IURP� WKH� YLGHRWDSH� VLQFH� LW� YLRODWHV� $SSHOOHH¶V� )LIWK� $PHQGPHQW
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ULJKW� DJDLQVW� VHOI�LQFULPLQDWLRQ�� � &RPPRQZHDOWK� Y�� +DZNLQV�� VXSUD�

&RPPRQZHDOWK�Y��'UDVV��VXSUD�

���� $W� WKH� EHJLQQLQJ� RI� 7DSH� �$�� 7URRSHU� 6FKUHLEHU� VWDWHG�� UHIHUULQJ� WR

7DSH����³7KHUH�ZHUH�D�ORW�RI�WKLQJV�ZH�NQRZ�ZHUH�QRW�WUXH�´�$SSHOOHH�IDLOHG

WR� UHVSRQG�� �7URRSHU�6FKUHLEHU¶V� FRPPHQW� DQG�$SSHOOHH¶V� ODFN� RI� UHVSRQVH

PXVW� EH� UHGDFWHG� IURP� WKH� YLGHRWDSH� EHIRUH� LW� FDQ� EH� VKRZQ� WR� D� MXU\��

+DZNLQV��VXSUD��'UDVV��VXSUD���$W�WKH�HQG�RI�7DSH��$��WKH�WURRSHU�VWDWHG�

³7KLV� LV� QRW� WKH� VWRU\� ZH¶YH� EHHQ� JHWWLQJ� IURP� RWKHU� SHRSOH´� DQG� ³7KLV� LV

VRPHWKLQJ� GLIIHUHQW� IURP� ZKDW� \RX¶YH� VDLG� EHIRUH�´� � $SSHOOHH� IDLOHG� WR

UHVSRQG���7KHVH�WZR�SROLFH�FRPPHQWV�DQG�$SSHOOHH¶V�IDLOXUH�WR�UHVSRQG�PXVW

DOVR�EH�UHGDFWHG�IURP�WKH�YLGHRWDSH����,G�

���� 2Q�7DSH���7URRSHU�6HLS�VWDWHG�WR�$SSHOOHH�WKDW�DIWHU�0HDG�H[LWHG�KLV

WUXFN� DQG� WROG� $SSHOOHH� WR� OHDYH� WKH� ILVKSRQG� DUHD�� ³<RX� NQHZ� WKDW� -RKQ

>0HDG@� ZDV� JRLQJ� WR� NLOO� KLP� >WKH� YLFWLP@�´� � $SSHOOHH� VDW� VLOHQWO\� DIWHU

KHDULQJ�7URRSHU�6HLS¶V�TXHVWLRQ���7URRSHU�6HLS¶V�TXHVWLRQ�DQG�$SSHOOHH¶V�ODFN

����������������������������������
��$V�GLVFXVVHG��VXSUD��7URRSHU¶V�6FKUHLEHU¶V�FRPPHQW�ZDV�DOVR�H[FOXGHG�DV
DQ�LPSURSHU�RSLQLRQ�UHJDUGLQJ�WKH�WUXWK�RU�IDOVLW\�RI�$SSHOOHH¶V�VWDWHPHQWV�WR
SROLFH�

��7KHVH�SROLFH�FRPPHQWV�ZHUH�DOVR�H[FOXGHG��VXSUD��DV�DQ�LPSURSHU�RSLQLRQ
UHJDUGLQJ�WKH�WUXWK�RU�IDOVLW\�RI�$SSHOOHH¶V�VWDWHPHQWV�WR�SROLFH�
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RI�UHVSRQVH�PXVW�EH�UHGDFWHG�IURP�WKH�YLGHRWDSH����,G�

���� :H� DGG� WKDW� DQ\� DFFXVDWRU\� VWDWHPHQW� PDGH� RU� TXHVWLRQ� SRVHG� E\

SROLFH�WR�$SSHOOHH��DQG�$SSHOOHH¶V�UHDFWLRQ�DQG�RU�UHVSRQVH�WR�WKH�VWDWHPHQW

RU� TXHVWLRQ�� QHHG� QRW� EH� UHGDFWHG� IURP� WKH� YLGHRWDSHV� LI� $SSHOOHH

UHVSRQGHG�� HYHQ� LI� DIWHU� D� VLOHQW� SDXVH�� WR� WKH� VWDWHPHQW� RU� TXHVWLRQ�

&RPPRQZHDOWK�Y��+DZNLQV��VXSUD�

���� 7KH�WULDO�FRXUW�DOVR�H[FOXGHG�SROLFH�VWDWHPHQWV�WR�$SSHOOHH�WR�WKH�HIIHFW

WKDW��³:H�KDYH�D�VWURQJ�FDVH�DJDLQVW�\RX��RWKHUZLVH�ZH�ZRXOG�QRW�EH�ILOLQJ

FULPLQDO�FKDUJHV�DJDLQVW�\RX�´���:H�ILQG�WKDW�-XGJH�+RJDQ�SURSHUO\�H[FOXGHG

DOO�VXFK�FRPPHQWV�VLQFH�WKH\�DUH�LUUHOHYDQW�WR�WKH�FDVH�DQG�DUH�SUHMXGLFLDO�WR

����������������������������������

�� :H� QRWH� WKDW� D� FULPLQDO� GHIHQGDQW¶V� ULJKW� DJDLQVW� VHOI�LQFULPLQDWLRQ� LV
YLRODWHG� LQ� WKH� DIRUHPHQWLRQHG� LQVWDQFHV� RQO\� ZKHQ� WKH� FRPPHQWV� RU
TXHVWLRQV��IROORZHG�E\�D�ODFN�RI�UHVSRQVH�IURP�DQ�DFFXVHG��IORZ�IURP�D�ODZ
HQIRUFHPHQW�RIILFHU�GXULQJ�DQ�LQWHUURJDWLRQ�RI�DQ�DFFXVHG�� �,I�DQ� LQGLYLGXDO
PDNHV� DQ� DFFXVDWRU\� VWDWHPHQW� WR� D� SHUVRQ� DQG� WKDW� SHUVRQ� IDLOV� WR
FKDOOHQJH� RU� FRQWUDGLFW� WKH� VWDWHPHQW�� HYLGHQFH� RI� WKH� IDLOXUH� WR� UHVSRQG
PD\�EH�DGPLWWHG�DW�WULDO���2XU�&RXUW�VWDWHG�LQ�&RPPRQZHDOWK�Y��2¶.LFNL�
����$��G������3D��6XSHU�� ������� ³7KH� UXOH� RI� HYLGHQFH� LV�ZHOO� HVWDEOLVKHG
WKDW�� ZKHQ� D� VWDWHPHQW�PDGH� LQ� WKH� SUHVHQFH� DQG� KHDULQJ� RI� D� SHUVRQ� LI
LQFULPLQDWLQJ�LQ�FKDUDFWHU�DQG�QDWXUDOO\�FDOOV�IRU�GHQLDO�EXW�LV�QRW�FKDOOHQJHG
RU� FRQWUDGLFWHG�E\� WKH� DFFXVHG� DOWKRXJK�KH� KDV� WKH� RSSRUWXQLW\� WR� VSHDN�
WKH�VWDWHPHQW�DQG�WKH�IDFW�RI�KLV�IDLOXUH�WR�GHQ\�LW�DUH�DGPLVVLEOH�LQ�HYLGHQFH
DV� DQ� LPSOLHG� DGPLVVLRQ� RI� WKH� WUXWK� RI� WKH� FKDUJHV� WKXV� PDGH�� � 7KH
MXVWLILFDWLRQ� RI� WKLV� UXOH� LV� WR� EH� VRXJKW� LQ� WKH� DJH�ORQJ� H[SHULHQFH� RI
PDQNLQG� WKDW� RUGLQDULO\� DQ� LQQRFHQW� SHUVRQ� ZLOO� VSRQWDQHRXVO\� UHSHO� IDOVH
DFFXVDWLRQV� DJDLQVW� KLP�� DQG� WKDW� D� IDLOXUH� WR� GR� VR� LV� WKHUHIRUH� VRPH
LQGLFDWLRQ�RI�JXLOW�´��,G��DW�����
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$SSHOOHH���+HQFH��DOO�VXFK�FRPPHQWV�PXVW�EH�UHGDFWHG�EHIRUH�WKH�YLGHRWDSHV

DUH�VXEPLWWHG�WR�D�MXU\�

���� ,Q�WKH�&RPPRQZHDOWK¶V�LVVXH�QXPEHU�WZR�LW�FODLPV�WKDW�ZKHQ�WKH�WULDO

FRXUW� RPLWWHG� SRUWLRQV� RI� WKH� YLGHRWDSHV� IRU� VXEPLVVLRQ� WR� D� MXU\�� LW

³SUHMXGLFH>G@�WKH�&RPPRQZHDOWK�ZLWK�UHVSHFW�WR�WKH�MXU\¶V�GHWHUPLQDWLRQ�DV

WR� WKH� YROXQWDULQHVV� RI� >$SSHOOHH¶V@� H[WUDMXGLFLDO� VWDWHPHQW� ZKLFK� UHTXLUHV

WKH�MXU\�WR�H[DPLQH�WKH�WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�WKH�JLYLQJ

RI�WKH�VWDWHPHQW�´��7KH�&RPPRQZHDOWK¶V�%ULHI�DW����

���� 2XU� &RXUW� VWDWHG� LQ� &RPPRQZHDOWK� Y�� /DP�� ���� $��G� ���� �3D�

6XSHU���������³,Q�RUGHU�IRU�D�GHIHQGDQW¶V�VWDWHPHQWV�WR�EH�DGPLVVLEOH��WKH\

PXVW�EH�IUHHO\�DQG�YROXQWDULO\�JLYHQ�DQG�PXVW�QRW�EH�H[WUDFWHG�E\�DQ\�VRUW

RI�WKUHDWV�RU�YLROHQFH���7KH�GHIHQGDQW¶V�ZLOO�PXVW�QRW�KDYH�EHHQ�RYHUERUQH

QRU� KHU� FDSDFLW\� IRU� VHOI�GHWHUPLQDWLRQ� FULWLFDOO\� LPSDLUHG�� � >&LWDWLRQV

RPLWWHG�@´��,G��DW�����

���� 2XU�&RXUW�VWDWHG�LQ�&RPPRQZHDOWK�Y��%URZQ������$��G�������3D�

6XSHU��������

$Q� LQGLYLGXDO� KHOG� IRU� LQWHUURJDWLRQ� PXVW� EH� FOHDUO\
LQIRUPHG�DV�WR�IRXU�VSHFLILF�SRLQWV������WKDW�KH�KDV�WKH�ULJKW
WR� UHPDLQ� VLOHQW�� ���� WKDW� DQ\WKLQJ� KH� VD\V� FDQ� EH� XVHG
DJDLQVW�KLP�LQ�D�FRXUW�RI�ODZ������WKDW�KH�KDV�WKH�ULJKW�WR
FRQVXOW� ZLWK� D� ODZ\HU�� DQG� ���� WKDW� FRXQVHO� ZLOO� EH
DSSRLQWHG� LI� KH� FDQQRW� DIIRUG� D� ODZ\HU�� � 0LUDQGD� Y�
$UL]RQD�� ���� 8�6�� ����� ������� �������� � $� ZDUQLQJ
FRYHULQJ�DOO�IRXU�RI�WKHVH�SRLQWV�LV�DQ�DEVROXWH�SUHUHTXLVLWH
WR�LQWHUURJDWLRQ���1R�DPRXQW�RI�FLUFXPVWDQWLDO�HYLGHQFH�WKDW
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D�SHUVRQ�PD\�KDYH�EHHQ�DZDUH�RI�WKHVH�ULJKWV�VXIILFHV�DV�D
VXEVWLWXWH� IRU� IXOO� DQG� H[SOLFLW� LQIRUPDWLRQ� SULRU� WR
LQWHUURJDWLRQ�

>7@KH� EXUGHQ� LV� «� RQ� «� WKH� 6WDWH� «� >WR� PDNH@� DYDLODEOH
FRUURERUDWHG� HYLGHQFH� RI� ZDUQLQJV� JLYHQ� GXULQJ
LQFRPPXQLFDGR�LQWHUURJDWLRQ«�

3UHVXPLQJ� ZDLYHU� IURP� D� VLOHQW� UHFRUG� LV� LPSHUPLVVLEOH�
7KH�UHFRUG�PXVW�VKRZ��RU�WKHUH�PXVW�EH�DQ�DOOHJDWLRQ�DQG
HYLGHQFH�ZKLFK�VKRZ��WKDW�DQ�DFFXVHG�ZDV�RIIHUHG�FRXQVHO
EXW� LQWHOOLJHQWO\� DQG� XQGHUVWDQGLQJO\� UHMHFWHG� WKH� RIIHU�
$Q\WKLQJ� OHVV� LV� QRW� ZDLYHU«�� � 8QOHVV� RU� XQWLO� WKH� VWDWH
XQHTXLYRFDOO\� GHPRQVWUDWHV� WKDW� DOO� RI� WKH� 0LUDQGD
ZDUQLQJV�ZHUH�SURYLGHG�� QR� HYLGHQFH�REWDLQHG�DV� D� UHVXOW
RI�WKH�LQWHUURJDWLRQ�FDQ�EH�XVHG�DJDLQVW�WKH�GHIHQGDQW�

,W�LV�D[LRPDWLF�WKDW�D�FRQIHVVLRQ�WR�EH�YDOLG�PXVW�EH�JLYHQ
IUHH�RI�DQ\�SK\VLFDO�RU�SV\FKRORJLFDO� FRHUFLRQ�ZKLFK�PLJKW
LQWHUIHUH� ZLWK� RQH¶V� ZLOO� WR� UHVLVW�� � )XUWKHU�� ZKHUH� WKH
FXVWRGLDO�LQWHUURJDWLRQ�LQYROYHV�WKH�ZDLYHU�RI�FRQVWLWXWLRQDO
ULJKWV� JXDUDQWHHG�XQGHU� WKH�)LIWK� DQG�6L[WK�$PHQGPHQWV�
WKH�UHFRUG�PXVW�FOHDUO\�GHPRQVWUDWH� WKDW�WKH�DFFXVHG�ZDV
IXOO\�DSSULVHG�RI�KLV�ULJKWV�DQG�NQRZLQJO\�PDGH�WKH�GHFLVLRQ
WR�ZDLYH�WKHP���>&LWDWLRQV�RPLWWHG�@

,G��DW������������

���� )LUVW�� ZH� QRWH� WKDW� $SSHOOHH� LV� QRW� DOOHJLQJ� WKDW� KHU� YLGHRWDSHG

VWDWHPHQWV� WR� SROLFH� ZHUH� LQYROXQWDU\�� VKH� DGPLWV� WKDW� WKH\� ZHUH� JLYHQ

YROXQWDULO\�� � )URP� RXU� UHYLHZ� RI� WKH� FXUUHQW� VWDWH� RI� WKH� UHFRUG�� HYHQ

DFFRXQWLQJ� IRU� H[FOXVLRQ� RI� WKH� UHGDFWHG� SRUWLRQV� RI� WKH� YLGHRWDSHV�� WKH

&RPPRQZHDOWK� VKRXOG� UHDGLO\� EH� DEOH� WR� GHPRQVWUDWH� WKDW� $SSHOOHH� ZDV

JLYHQ� SURSHU�0LUDQGD� ZDUQLQJV� DQG� WKDW� VKH� NQRZLQJO\� GHFLGHG� WR� ZDLYH

KHU�)LIWK�DQG�6L[WK�$PHQGPHQW�ULJKWV�
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���� 0RUHRYHU��ZH� IDLO� WR� VHH� KRZ� RXU� H[FOXVLRQ� RI�PLQRU� SRUWLRQV� RI� WKH

YLGHRWDSHV�� GLVFXVVHG� VXSUD�� ZLOO� DIIHFW� LQ� DQ\� ZD\� WKH� &RPPRQZHDOWK¶V

DELOLW\� WR� HVWDEOLVK� WKH� DGPLVVLELOLW\� RI� $SSHOOHH¶V� YLGHRWDSHG� VWDWHPHQWV�

$FFRUGLQJO\��ZH�ILQG�WKH�&RPPRQZHDOWK¶V�VHFRQG�LVVXH�WR�EH�ZLWKRXW�PHULW�

���� 2UGHU�DIILUPHG� LQ� SDUW� DQG� UHYHUVHG� LQ� SDUW��&DVH� UHPDQGHG� IRU� WULDO

ZLWK�LQVWUXFWLRQV�FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


