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�� /HKLJK� )DOOV� )LVKLQJ� &OXE� DSSHDOV� WKH� WULDO� FRXUW¶V� GHWHUPLQDWLRQ� WKDW

WKH�/HKLJK�5LYHU�LV�D�QDYLJDEOH�ZDWHUZD\����:H�DIILUP�

�� 7KH� XQGHUO\LQJ� IDFWV� DUH� QRW� FRPSOLFDWHG�� � $SSHOODQW� OHDVHV� ODQG

WKURXJK�ZKLFK�WKH�/HKLJK�5LYHU�IORZV���7KH�ODQG�LV�DSSUR[LPDWHO\�WHQ�PLOHV

����������������������������������
���$SSHOOHH�KDV�FURVV�DSSHDOHG�IURP�WKH�WULDO�FRXUW¶V�HYLGHQWLDU\�UXOLQJ�WKDW
KH�FRXOG�QRW�LQWURGXFH�UHFRUGV�RI�-RVLDK�:KLWH��ZKR�ZDV�RQH�RI�WKH�SDUWLHV�LQ
WKH�6KUXQN�FDVH�WKDW�LV�GLVFXVVHG�LQIUD��UHJDUGLQJ�KLV�FRPSDQ\¶V�XVH�RI�WKH
/HKLJK� 5LYHU� WR� WUDQVSRUW� JRRGV�� � +RZHYHU�� DV� ZH� KDYH� DIILUPHG� WKH� WULDO
FRXUW¶V� FRQFOXVLRQ� WKDW� WKH�/HKLJK�5LYHU� LV�QDYLJDEOH��ZH�QHHG�QRW� DGGUHVV
WKDW�LVVXH�
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QRUWK� RI� WKH� )UDQFLV� (�� :DOWHU� 'DP�� LQ� %XFN� 7RZQVKLS�� /X]HUQH� &RXQW\�

$SSHOODQW�ZDV� IRUPHG� LQ� WKH�����V�DV� D� IO\� ILVKLQJ� FOXE�� DQG� LW� VWRFNV� WKH

SRUWLRQ�RI�WKH�ULYHU�ORFDWHG�EHWZHHQ�LWV�ODQG�ZLWK�ILVK�

�� ,Q� VSULQJ� ������ -RKQ� $QGUHMHZVNL�� $SSHOOHH�� EHJDQ� ILVKLQJ� RQ� WKH

SRUWLRQ� RI� WKH� ULYHU� ORFDWHG� WKURXJK�$SSHOODQW¶V� ODQG� DQG� UHIXVHG� WR� OHDYH�

+H� DFFHVVHG� WKH� /HKLJK� 5LYHU� E\� FURVVLQJ� ODQGV� FR�RZQHG� E\� KLV� IDWKHU�

0HPEHUV� RI� $SSHOODQW� WROG� KLP� WKDW� KH� ZDV� QRW� SHUPLWWHG� WR� ILVK� LQ� WKH

SRUWLRQ� RI� WKH� /HKLJK� 5LYHU� ORFDWHG� WKURXJK� WKHLU� ODQG�� EXW� $SSHOODQW��ZKR

EHOLHYHG�WKDW�WKH�ULYHU�ZDV�ZLWKLQ�WKH�SXEOLF�GRPDLQ��UHIXVHG�WR�OHDYH�

�� $SSHOODQW�� ZLWKRXW� MRLQLQJ� WKH� &RPPRQZHDOWK� RI� 3HQQV\OYDQLD� DV� D

SDUW\���LQVWLWXWHG�WKLV�DFWLRQ��VHHNLQJ�D�GHFODUDWLRQ�WKDW�WKH�WZR�PLOH�SRUWLRQ

RI�WKH�/HKLJK�5LYHU� ORFDWHG�WKURXJK� LWV� ODQG� LV�QRW�QDYLJDEOH�DQG� WKXV��QRW

RZQHG�E\�WKH�&RPPRQZHDOWK�DQG�LQVWHDG��LV�LWV�RZQ�SULYDWH�SURSHUW\���7KH

WULDO�FRXUW�LVVXHG�DQ�LQMXQFWLRQ��RUGHULQJ�$SSHOOHH�WR�VWRS�ILVKLQJ�WKH�/HKLJK

5LYHU�DW�WKH�GLVSXWHG�ORFDWLRQ�� �:H�UHYHUVHG��FRQFOXGLQJ�WKDW� WKHUH�ZDV�QR

LQGLFDWLRQ�LW�ZDV�OLNHO\�$SSHOODQW�ZRXOG�SUHYDLO�RQ�WKH�PHULWV�LQ�WKLV�DFWLRQ�

����������������������������������
�� � $V� WKH� LVVXH� LQYROYHG� LQ� WKLV� FDVH� LV� ZKHWKHU� WKH� /HKLJK� 5LYHU� LV� D
QDYLJDEOH� ULYHU� RZQHG� E\� WKH� &RPPRQZHDOWK� DQG� RSHQ� WR� WKH� SXEOLF�� WKH
&RPPRQZHDOWK�DSSDUHQWO\�ZRXOG�EH�DQ�LQGLVSHQVDEOH�SDUW\���7KH�WULDO�FRXUW
LQGLFDWHG�WKDW�LW�FRQVLGHUHG�LW�DV�VXFK�DQG�FLWHG�$SSHOODQW¶V�IDLOXUH�WR�MRLQ�WKH
&RPPRQZHDOWK�DV�IXUWKHU�JURXQGV�IRU�ILQGLQJ�LQ�IDYRU�RI�$SSHOOHH���6LQFH�ZH
KDYH� WKH� EHQHILW� RI� WKH� &RPPRQZHDOWK¶V� SRVLWLRQ� DV� DPLFXV� FXULDH� RQ
DSSHDO��WKLV�RPLVVLRQ�DSSHDUV�WR�EH�OHVV�VHULRXV���)XUWKHUPRUH��WKLV�LVVXH�KDV
EHHQ� URXWLQHO\� DGGUHVVHG� LQ� FDVHV� LQYROYLQJ� SULYDWH� SDUWLHV� ZKHUH� WKH
&RPPRQZHDOWK�KDV�QRW�EHHQ�D�SDUW\�
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�� 7KH� DFWLRQ� SURFHHGHG� WR� D� KHDULQJ� ZKHUH� $SSHOODQW� SUHVHQWHG

VXEVWDQWLDO�HYLGHQFH�UHJDUGLQJ�WKH�QDYLJDELOLW\�RI� WKH�SRUWLRQ�RI� WKH�/HKLJK

5LYHU� ORFDWHG� EHWZHHQ� LWV� ODQG�� � 7KLV� DSSHDO� IROORZHG� WKH� WULDO� FRXUW¶V

GHWHUPLQDWLRQ�WKDW�XQGHU�WKH�ODZ��WKH�/HKLJK�5LYHU�KDV�EHHQ�GHWHUPLQHG�WR

EH�D�QDYLJDEOH�ZDWHUZD\�DQG�WKHUHIRUH��LV�RZQHG�E\�WKH�&RPPRQZHDOWK�DQG

KHOG�LQ�WUXVW�IRU�SXEOLF�XVH���7KLV�DSSHDO�IROORZHG�

�� 2Q�DSSHDO��WKH�'HSDUWPHQW�RI�&RQVHUYDWLRQ�DQG�1DWXUDO�5HVRXUFHV�RI

WKH� &RPPRQZHDOWK� RI� 3HQQV\OYDQLD�� WKH� 'HSDUWPHQW� RI� (QYLURQPHQWDO

3URWHFWLRQ�RI�WKH�&RPPRQZHDOWK�RI�3HQQV\OYDQLD��WKH�3HQQV\OYDQLD�)LVK�DQG

%RDW� &RPPLVVLRQ�� DQG� 7KH� 3HQQV\OYDQLD� )HGHUDWLRQ� RI� 6SRUWVPHQ¶V� &OXEV

KDYH�DOO�ILOHG�DPLFXV�FXULDH�EULHIV���7KH�IRUPHU�WZR�HQWLWLHV�ILOHG�D�MRLQW�EULHI�

DQG� WKH� ODWWHU� WZR�HQWLWLHV� DOVR� ILOHG� D� VHSDUDWH�� MRLQW� EULHI�� � $OO� IRXU�DPLFL

FXULDH� VXSSRUW� WKH� WULDO� FRXUW¶V� FRQFOXVLRQ� WKDW� WKH� /HKLJK� 5LYHU� LV� D

QDYLJDEOH�ZDWHUZD\�

�� ,QLWLDOO\��ZH�QRWH� WKDW�DOO�SDUWLHV�DJUHH�WKDW�XQGHU� WKH� ODZ��QDYLJDEOH

ZDWHUZD\V�ORFDWHG�LQ�3HQQV\OYDQLD�DUH�RZQHG�E\�WKH�&RPPRQZHDOWK�DQG�DUH

KHOG�LQ�WUXVW�IRU�SXEOLF�XVH��ZKLOH�WKH�EHGV�RI�QRQ�QDYLJDEOH�ZDWHUZD\V�DUH

RZQHG�E\�WKH�SURSHUW\�RZQHUV�RI�WKH�ODQG�DORQJ�WKH�ZDWHUZD\V���7KXV��WKH

RZQHUV�RI� ODQG�DORQJ�WKH�EDQNV� RI�QDYLJDEOH� ULYHUV� LQ� 3HQQV\OYDQLD� GR�QRW

KDYH� WKH� H[FOXVLYH� ULJKW� WR� ILVK� LQ� WKRVH� ULYHUV�� WKDW� ULJKW� LV� YHVWHG� LQ� WKH

&RPPRQZHDOWK�DQG�RSHQ�WR�WKH�SXEOLF���6KUXQN�Y��6FKX\ONLOO�1DYLJDWLRQ

&R������6HUJ��	�5DZOH�������������7KXV��WKH�TXHVWLRQ�SUHVHQWHG�LV�ZKHWKHU
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WKH�/HKLJK�5LYHU�LV�QDYLJDEOH���,I�LW� LV��$SSHOOHH�KDV�WKH�ULJKW�WR� ILVK� LQ� WKH

SRUWLRQ�RI�WKH�/HKLJK�5LYHU�ORFDWHG�WKURXJK�$SSHOODQW¶V�ODQG�

�� 7KH�TXHVWLRQ�SUHVHQWHG�LQ�WKLV�FDVH�ZDV�GHFLGHG�HDUO\�LQ�WKH�KLVWRU\�RI

WKLV�&RPPRQZHDOWK���,QGHHG��LW�DSSHDUV�WKDW�WKH�6KUXQN�FDVH�LWVHOI�GHFLGHG

WKDW�TXHVWLRQ�E\�GHFODULQJ�WKH�IROORZLQJ�ULYHUV�WR�EH�SXEOLF�ULYHUV��WKH�2KLR�

0RQRQJDKHOD��$OOHJKHQ\�� 6XVTXHKDQQD�� WKH� -XQLDWD�� 6FKX\ONLOO�� /HKLJK� DQG

'HODZDUH�� � $� UHSULQW� RI� WKH� 6KUXQN� FDVH� DSSHQGHG� WR� WKH� EULHI� RI� WKH

'HSDUWPHQWV� RI� (QYLURQPHQWDO� 3URWHFWLRQ� DQG� &RQVHUYDWLRQ� LQGLFDWHV� WKDW

WKH� /HKLJK� 5LYHU� ZDV� DPRQJ� WKH� ULYHUV� GHFODUHG� WR� EH� QDYLJDEOH�� SXEOLF

ULYHUV� LQ� 3HQQV\OYDQLD�� 7KH� YHUVLRQ� RI� WKH�6KUXQN� FDVH� DSSHQGHG� WR� WKDW

EULHI�VWDWHV�DW�SDJH�����HPSKDVLV�DGGHG��LWDOLFV�LQ�RULJLQDO��

,�FRQVLGHU�LW�DV�VHWWOHG�LQ�3HQQV\OYDQLD��E\�WKH�GHFLVLRQ�&DUVRQ�Y�
%OD]HU� >��%LQQ�� ���� DQG�&DWHV� Y��:DGOLQJWRQ����0F&RUG¶V� 5HS�
���@��WKDW�WKH�RZQHUV�RI�ODQG�RQ�WKH�EDQNV�RI�WKH�6XVTXHKDQQD
DQG�RWKHU�SULQFLSDO�ULYHUV��KDYH�QRW�DQ�H[FOXVLYH�ULJKW�WR�ILVK�LQ
WKH�ULYHU�LPPHGLDWHO\�LQ�IURQW�RI�WKHLU�ODQGV��EXW�WKDW�WKH�ULJKW�WR
ILVKHULHV�LQ�WKHVH�ULYHUV��LV�YHVWHG�LQ�WKH�VWDWH��DQG�RSHQ�WR�DOO�
,W�LV�XQQHFHVVDU\�WR�HQXPHUDWH�DW�WKLV�WLPH�WKH�ULYHUV�ZKLFK�PD\
EH� FDOOHG� SULQFLSDO�� EXW� WKDW� QDPH�PD\� EH� VDIHO\� JLYHQ� WR� WKH
2KLR�� 0RQRQJDKHOD�� <RXKLRJHQ\�� $OOHJKDQ\�� 6XVTXHKDQQD�� DQG
LWV� QRUWK� DQG� HDVW� EUDQFKHV�� -XQLDWD�� 6FKX\ONLOO�� /HKLJK�� DQG
'HODZDUH�

�� ,Q� ������ ZH� TXRWHG� WKH� VDPH� SRUWLRQ� RI� WKH� 6KUXQN� FDVH� LQ

6RXWKZHVW�3HQQV\OYDQLD�3LSH�/LQHV�Y��5RGJHUV�6DQG�&R������3D�6XSHU�

����� ������� �������� DQG� WKH� /HKLJK� 5LYHU� GLG� DSSHDU� LQ� WKH� TXRWHV�� DV

IROORZV��HPSKDVLV�DGGHG��

,W� ZDV� VDLG� LQ� 6KUXQN� Y�� 7KH� 3UHVLGHQW�� HWF��� RI� WKH� 6FKX\ONLOO
1DYLJDWLRQ�&R������6��	�5������E\�0U��&KLHI�-XVWLFH�7,/*+0$1��S�
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����� ³,� FRQVLGHU� LW� DV� VHWWOHG� LQ� 3HQQV\OYDQLD�� E\� WKH� GHFLVLRQ
&DUVRQ�Y��%OD]HU����%LQQH\�������WKDW�WKH�RZQHUV�RI�ODQG�RQ�WKH
EDQNV�RI�WKH�6XVTXHKDQQD�DQG�RWKHU�SULQFLSDO�ULYHUV�KDYH�QRW�DQ
H[FOXVLYH� ULJKW� WR� ILVK� LQ� WKH� ULYHU� LPPHGLDWHO\� LQ� IURQW� RI� WKHLU
ODQGV��EXW�WKDW�WKH�ULJKW�WR�ILVKHULHV��LQ�WKHVH�ULYHUV��LV�YHVWHG�LQ
WKH� VWDWH�� DQG� RSHQ� WR� DOO�� � ,W� LV� XQQHFHVVDU\� WR� HQXPHUDWH� DW
WKLV�WLPH�WKH�ULYHUV�ZKLFK�PD\�EH�FDOOHG�SULQFLSDO��EXW�WKDW�QDPH
PD\� EH� VDIHO\� JLYHQ� WR� WKH� 2KLR�� 0RQRQJDKHOD�� <RXJKLRJHQ\�
$OOHJKHQ\�� 6XVTXHKDQQD�� DQG� LWV� QRUWK� DQG� HDVW� EUDQFKHV�
-XQLDWD��6FKX\ONLOO��/HKLJK��DQG�'HODZDUH�´

��� ,W�LV�WUXH�WKDW�LQ�WKH�WKLUG�HGLWLRQ�RI�YROXPH�IRXUWHHQ�RI�WKH�6HUJHDQW

DQG�5DZOH�UHSRUWV�SXEOLVKHG�LQ������E\�7KH�*HRUJH�7��%LVHO�&RPSDQ\��WKH

/HKLJK�5LYHU�LV�RPLWWHG�IURP�WKH�OLVW�RI�SULQFLSDO�ULYHUV�PHQWLRQHG���$SSHOODQW

PDLQWDLQV�

>7@KH� ORZHU� FRXUW� KDV� HUUHG� DV� D�PDWWHU� RI� ODZ� LQ� ILQGLQJ� WKDW
3HQQV\OYDQLD� &RXUWV� ORQJ� DJR� SURQRXQFHG� WKH� /HKLJK� 5LYHU� WR
KDYH� PHW� WKH� WHVW� IRU� QDYLJDELOLW\�� � 6SHFLILFDOO\�� WKH� FRXUW¶V
FLWDWLRQ�WR�6KUXQN�Y��6FKX\ONLOO�1DYLJDWLRQ�&RPSDQ\�����6�	5����
�������� LV� LQDSSURSULDWH�� � $� FRS\� RI� WKDW� FDVH� ZDV� SUHYLRXVO\
LQWURGXFHG�LQ�WKLV�PDWWHU�DQG�FRQWDLQHG�D�UHIHUHQFH�RQ�SDJH���
WR�WKH�³/HKLJK´�LQ�WKH�OLVW�R>I@�SULQFLSDO�� ULYHUV� LGHQWLILHG�E\�WKH
6XSUHPH�&RXUW�RI�3HQQV\OYDQLD��7KDW�FRS\�RI� WKH�6KUXQN� FDVH�
KRZHYHU��LV�IURP�WKH�XQRIILFLDO�UHSRUWHU��SXEOLVKHG�E\�6HUJHDQW�	
5DZOH�� 6XSUHPH� &RXUW� UHSRUWHUV�� � 7KH� RSLQLRQ� ZDV� RIILFLDOO\
SULQWHG�LQ�D�UHYLVHG�DQG�FRUUHFWHG�YHUVLRQ�LQ�WKH�RIILFLDO�6XSUHPH
&RXUW�5HSRUWHU�DW�9ROXPH�;,9�

�$SSHOODQW
V�EULHI�DW����

��� +RZHYHU�� WKHUH� LV� QR� LQGLFDWLRQ� WKDW� WKH� YHUVLRQ� RI� WKH�6KUXQN� FDVH

UHSULQWHG� LQ� ����� LV� FRUUHFW�� � 7KH� 3HQQV\OYDQLD� 6WDWH� 5HSRUWV� VWDUW� LQ� WKH

\HDU��������9ROXPH�IRXUWHHQ�RI�WKH�VWDWH�UHSRUWV�FRQFHUQ�PDWWHUV�GHFLGHG�LQ

������ � 7KXV�� ZH� FDQQRW� DFFHSW� $SSHOODQW¶V� SRVLWLRQ� WKDW� WKH� FRS\� RI� WKH

6KUXQN�FDVH�DSSHDULQJ�LQ�WKH�WKLUG�HGLWLRQ�LV�WKH�WUXH�DQG�RIILFLDO�WH[W�RI�WKDW
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GHFLVLRQ�� �:H�FDQQRW�GLVFHUQ�ZKLFK�HGLWLRQ�RI�YROXPH�IRXUWHHQ�RI�6HUJHDQW

DQG�5DZOH�UHSRUWHU�ZDV�TXRWHG�E\�XV�LQ������QRU�DUH�ZH�DEOH�WR�DVFHUWDLQ

ZKDW�HGLWLRQ�RI� WKDW�YROXPH�LV� FRSLHG� LQ� WKH�'HSDUWPHQWV¶�EULHI�� � 6HUJHDQW

DQG�5DZOH�UHSRUWHG�WKH�6XSUHPH�&RXUW�FDVHV�LQ��������7KHUH�REYLRXVO\�LV�D

GLVFUHSDQF\�LQ�WKH�SXEOLVKHG�HGLWLRQV�RI�WKH�UHSRUWV�RI�6HUJHDQW�DQG�5DZOH�

WKH� RQO\� UHSRUWHUV� RI� ZKLFK� ZH� DUH� DZDUH� WR� UHSRUW� WKH� 6XSUHPH� &RXUW

GHFLVLRQV� LQ� ������ IRU� WKH� 6KUXQN� FDVH�� � 7KHUH� VLPSO\� LV� QR� ZD\� WR� EH

FRPSOHWHO\�FHUWDLQ�ZKHWKHU�WKH�/HKLJK�5LYHU�ZDV�LQFOXGHG�ZLWKRXW�ORRNLQJ�DW

WKH�RULJLQDO�SULQWLQJ�RI�WKH�FDVH�

��� +RZHYHU��ZH�QRQWKHOHVV�EHOLHYH� WKDW� WKH�RULJLQDO�6KUXQN�GLG� LQFOXGH

WKH� /HKLJK�5LYHU� IRU� WKH� IROORZLQJ� UHDVRQV�� � )LUVW�� LQ� ������ZH� TXRWHG� WKH

6KUXQN�FDVH�DQG�LQFOXGHG�WKH�/HKLJK�5LYHU�DV�DPRQJ�WKH�ULYHUV�GHFODUHG�WR

EH�SXEOLF�ULYHUV�E\�WKH�&RXUW���6HFRQG��LW�LV�PXFK�PRUH�ORJLFDO� WR�FRQFOXGH

WKDW�WKH�WKLUG�HGLWLRQ�SXEOLVKHG�LQ������LQFRUUHFWO\�RPLWWHG�RQH�RI�WKH�ULYHUV

WKDQ�WKDW�WKH�ULYHU�LQDGYHUWHQWO\�ZDV�LQFOXGHG�LQ�RWKHU�HGLWLRQV���,W�LV�XQOLNHO\

WKDW� LQ� ������ ILIW\� \HDUV� DIWHU� WKH� ����� 6KUXQN� FDVH� RULJLQDOO\� ZDV

SXEOLVKHG��SHRSOH�ZHUH�DOLYH� WR� ³FRUUHFW´�DQG�GHOHWH� WKH� /HKLJK�5LYHU� IURP

WKH�TXRWHG�ODQJXDJH�

��� )XUWKHUPRUH��ZH�QHHG�QRW� UHO\� VROHO\�XSRQ�6KUXQN� WR� FRQFOXGH� WKDW

WKH� /HKLJK� 5LYHU� LV� RQH� RI� WKH� SULQFLSDO� ULYHUV� LQ� WKLV� &RPPRQZHDOWK� DQG

WKXV��RSHQ�WR�WKH�SXEOLF���,Q�WZR�RWKHU�FDVHV��RXU�6XSUHPH�&RXUW�GHWHUPLQHG

WKDW�WKH�/HKLJK�5LYHU�ZDV�QDYLJDEOH���:H�ILUVW�GLVFXVV�0F.HHQ�Y��'HODZDUH
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'LYLVLRQ� &DQDO� &R��� ��� 3D�� ���� �������� � 7KH� RSLQLRQ� EHJLQV� ZLWK� WKH

REVHUYDWLRQ��³>7@KH�QDYLJDWLRQ�RI�WKH�ULYHU�/HKLJK�ZDV�LPSURYHG�XQGHU�WZR

DFWV� RI� WKH� OHJLVODWXUH�´� � ,G�� DW� ����� � 7KH� LPSURYHPHQWV� ZHUH� PDGH� E\

FHUWDLQ�LQGLYLGXDOV��WR�ZKRP�WKH�VWDWH�WKHQ�JUDQWHG�ULJKWV�WR�XVH�WKH�ZDWHU

³WR�SURSHO�PDFKLQHU\��DQG�WR�VHOO�WR�RWKHUV�WR�EH�XVHG�´� �,G�� �7KXV��DW� WKH

WLPH� RI� WKH� GHFLVLRQ�� WKH� ULYHU� ZDV� EHLQJ� XVHG� WR� SURSHO�PDFKLQHU\�� � 7KH

SODLQWLIIV�LQ�0F.HHQ�KDG�WKH�ULJKW�WR�XVH�WKH�ULYHU�WR�SURSHO�WKH�PDFKLQHU\

DQG�LQVWLWXWHG�WKH�DFWLRQ�DJDLQVW�RWKHU�LQGLYLGXDOV�ZKR�ZHUH�RSHUDWLQJ�GDPV

GRZQVWUHDP�� WR� WKH� GHWULPHQW� RI� WKH� SODLQWLIIV¶� EXVLQHVV�� � 7KH� GHIHQGDQWV

RSHUDWHG�WKH�GDPV�E\�YLUWXH�RI�D�JUDQW�IURP�WKH�&RPPRQZHDOWK�

��� 7KH� &RXUW� LQ�0F.HHQ� ZDV� IDFHG� ZLWK� GHFLGLQJ� WKH� &RPPRQZHDOWK¶V

ULJKWV�WR�WKH�/HKLJK�DQG�'HODZDUH�5LYHUV���,G��DW�������,W�ILUVW�REVHUYHG�WKDW

WKH�&RPPRQZHDOWK�RZQV�DOO�ULYHUV�FRQVLGHUHG�QDYLJDEOH��UHO\LQJ�RQ�WKH�FDVH

ODZ�FLWHG�VXSUD���,W�VWDWHG�

%HJLQQLQJ�ZLWK�&DUVRQ�Y��%OD]HU����%LQQ�������DQG�UXQQLQJ
WKURXJK� D� ORQJ� OLQH� RI� GHFLVLRQV� WRR� QXPHURXV� WR� EH� FLWHG�
>3HQQV\OYDQLD¶V@� FRXUWV� KDYH�PDLQWDLQHG� >WKH� GRFWULQH� WKDW� WKH
VWDWH� RZQV� DOO� RI� LWV� QDYLJDEOH� ZDWHUZD\V@�� DQG� ZLWK� LW� WKH
DEVROXWH�SRZHU�RI�WKH�&RPPRQZHDOWK�RYHU�QDYLJDEOH�VWUHDPV�IRU
WKHLU�LPSURYHPHQW�DV�JUHDW�KLJKZD\V�IRU�WKH�SHRSOH�

,G��2XU�6XSUHPH�&RXUW�FRQWLQXHG�

>$@V� HDUO\� DV� WKH� �WK� RI� � 0DUFK� ������ WKH� OHJLVODWXUH�� DIWHU
UHFLWLQJ� WKH� JUHDW� LPSRUWDQFH� RI� WKH� LPSURYHPHQW� RI� WKH
QDYLJDWLRQ� LQ� ULYHUV�� GHFODUHG�ERWK� WKH�'HODZDUH� DQG� /HKLJK� WR
EH� FRPPRQ� KLJKZD\V� IRU� WKH� SXUSRVHV� RI� QDYLJDWLRQ� XS� DQG
GRZQ�WKH�VDPH����6PLWK¶V�/��������,QGHHG��WKH�/HKLJK�KDG�EHHQ
ORQJ�NQRZQ�DV�WKH�:HVW�%UDQFK�RI�WKH�'HODZDUH��DQG�ZDV� WKXV
GHVLJQDWHG� LQ� WKH� WLWOH� DQG�HQDFWPHQW� RI� WKH� $FW� RI�0DUFK� ��WK
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��������,G��������,WV�FKDUDFWHU��DV�RQH�RI�WKH�QDYLJDEOH�VWUHDPV
RI�WKH�&RPPRQZHDOWK�ZDV�DJDLQ�UHFRJQLVHG�LQ�WKH�$FW�RI�0DUFK
��G�������H[FHSWLQJ� WKH�'HODZDUH�� /HKLJK�� DQG�6FKX\ONLOO� IURP
WKH�DXWKRULW\�JLYHQ�WR�HUHFW�GDPV�RYHU�QDYLJDEOH�VWUHDPV�

,G��DW������HPSKDVHV�DGGHG��

��� 7KH� &RXUW� WKHQ� VSHFLILFDOO\� XSKHOG� WKHVH� VWDWXWRU\� SURQRXQFHPHQWV�

FRQFOXGLQJ�WKDW�WKH�&RPPRQZHDOWK�KDG�FRQWURO�RYHU� WKH�'HODZDUH�DQG� WKH

/HKLJK� DV� QDYLJDEOH� ZDWHUV� DQG� FRXOG� HQDFW� OHJLVODWLRQ� IRU� WKHLU

LPSURYHPHQW���7KXV��WKH�&RXUW�KHOG�WKDW�WKH�GHIHQGDQWV�FRXOG�HUHFW�D�GDP�

SXUVXDQW� WR� DXWKRULW\� JLYHQ� WKHP� E\� WKH� &RPPRQZHDOWK�� RYHU� WKH� /HKLJK

5LYHU���7KH�&RXUW�UHMHFWHG�WKH�SODLQWLIIV¶�FODLP�WKDW�WKH�EDFNZDWHU�FUHDWHG�E\

WKH�GDP��ZKLFK�UDLVHG�WKH�ZDWHU�OHYHO�RQ�WKHLU�ODQG�WKDW�ZDV�ORFDWHG�RQ�WKH

/HKLJK� 5LYHU�� FDXVHG� GDPDJHV� IRU� ZKLFK� WKH\� FRXOG� EH� FRPSHQVDWHG�� � ,Q

UHMHFWLQJ�WKH�SODLQWLIIV¶�GDPDJHV�FODLP�RXU�6XSUHPH�&RXUW�VWDWHG�

(YHU\RQH� ZKR� EX\V� SURSHUW\� XSRQ� D� QDYLJDEOH� VWUHDP
SXUFKDVHV�VXEMHFW� WR� WKH�VXSHULRU� ULJKWV�RI� WKH�&RPPRQZHDOWK
WR�UHJXODWH�DQG�LPSURYH�LW�IRU�WKH�EHQHILW�RI�DOO�KHU�FLWL]HQV���,I�
WKHUHIRUH� KH� FKRRVHV� WR� SODFH� KLV� PLOOV� RU� KLV� ZRUNV�� IRU� WKH
TXDOLILHG�XVH�ZKLFK�KH�PD\�PDNH�RI�WKH�ZDWHU��ZLWKLQ�WKH�OLPLWV
RU� LQIOXHQFH� RI� KLJK� ZDWHU�� KH� GRHV� VR� DW� KLV� RZQ� ULVN�� DQG
FDQQRW� FRPSODLQ�ZKHQ� WKH� &RPPRQZHDOWK�� IRU� WKH� SXUSRVH� RI
LPSURYHPHQW��FKRRVHV�WR�PDLQWDLQ�WKH�ZDWHUV�RI�WKH�VWUHDP�DW�D
JLYHQ�KHLJKW�ZLWKLQ�LWV�FKDQQHO�

,G��DW������HPSKDVLV�DGGHG����7KXV��0F.HHQ�KHOG�WKDW�WKH�/HKLJK�5LYHU�ZDV

D� QDYLJDEOH� VWUHDP� RZQHG� E\� WKH� &RPPRQZHDOWK� IRU� WKH� SXEOLF� WUXVW� DQG

WKDW�WKH�GHIHQGDQWV��E\�YLUWXH�RI�WKHLU�&RPPRQZHDOWK�JUDQW��KDG�WKH�ULJKW�WR

HUHFW�D�GDP�RQ�LW�
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��� 7KH�QDYLJDELOLW\�RI�WKH�/HKLJK�5LYHU�ZDV�IXUWKHU�DGGUHVVHG�LQ�)XOPHU

Y��:LOOLDPV������3D����������$����������������������,Q�WKDW�FDVH��WKH�SODLQWLII

RZQHG�D�IDFWRU\�ORFDWHG�RQ�ODQG�RQ�WKH�ZHVW�EDQN�RI�WKH�/HKLJK�5LYHU���+H

XVHG� WKH�ZDWHU� IURP� WKH� ULYHU� IRU� SRZHU�� � 7KH� GHIHQGDQW� RZQHG� D� TXDUU\

DORQJ� WKH� ULYHU�DQG�KDG�GLYHUWHG� WKH�ZDWHU�E\�GXPSLQJ� VWRQH� LQ� WKH� ULYHU�

DQG�WKH�SODLQWLII�ZDV�QR�ORQJHU�DEOH�WR�SRZHU�KLV�IDFWRU\�ZLWK�WKH�ULYHU�ZDWHU�

7KH�&RXUW�VWDWHG��³7KH�/HKLJK�ULYHU�LV�D�QDYLJDEOH�VWUHDP��D�SXEOLF�KLJKZD\�´

,G��� ���� 3D�� DW� ����� ��� $�� DW� � � � � �� � ,W� WKHQ� ZHQW� RQ� WR� DGGUHVV� LVVXHV

SHUWDLQLQJ�WR�WKH�ULJKWV�RI�ULSDULDQ�RZQHUV�DORQJ�QDYLJDEOH�VWUHDPV�

��� $SSHOODQW¶V� SRVLWLRQ� LV� WKDW� WKH�0F.HHQ� DQG� )XOPHU� FDVHV� DUH� QRW

UHOHYDQW�VLQFH�WKH\�RQO\�LQWHUSUHWHG�VWDWXWHV�SHUWDLQLQJ�WR�WKH�LPSURYHPHQW

RI� WKH� /HKLJK�5LYHU�� � ,W� LV� LQFRUUHFW�� � ,Q�0F.HHQ�� WKH� VWDWXWHV� LQ� TXHVWLRQ

VWDWHG� WKDW� WKH� /HKLJK� 5LYHU� ZDV� D� QDYLJDEOH� VWUHDP� RZQHG� E\� WKH

&RPPRQZHDOWK� IRU� WKH� SXEOLF�� � ,Q� 0F.HHQ�� WKH� &RXUW� DFFHSWHG� WKDW

VWDWXWRU\� GHFODUDWLRQ� DV� LQGLFDWLYH� RI� WKH� WUXH� VWDWH� RI� /HKLJK� 5LYHU�� � 7KH

KROGLQJ�WKDW�WKH�&RPPRQZHDOWK��LQ�IDFW��GLG�KDYH�RZQHUVKLS�RYHU�WKH�/HKLJK

5LYHU�ZDV�FHQWUDO�WR�WKH�GHFLVLRQ�LQ�0F.HHQ���&RPSDUH�&RPPRQZHDOWK�Y�

)RVWHU�����3D�6XSHU��������������WKH�OHJLVODWXUH�GRHV�QRW�KDYH�WKH�SRZHU

WR� WDNH� D� ZDWHUZD\� WKDW� LV� QRW� QDYLJDEOH� DQG�PDNH� LW� SXEOLF� SURSHUW\� E\

GHFODULQJ�WKDW�LW�LV�QDYLJDEOH�E\�VWDWXWH��
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��� ,Q� )XOPHU�� WKH� &RXUW� VWDWHG� RXWULJKW� WKDW� WKH� /HKLJK� 5LYHU� ZDV� D

QDYLJDEOH�VWUHDP�DQG�WKHQ�ZHQW�RQ�WR�DGGUHVV�WKH�ULJKWV�RI�ULSDULDQ�RZQHUV

LQ�QDYLJDEOH�VWUHDPV�

��� 7KXV��WKH�/HKLJK�5LYHU�KDV�EHHQ�GHWHUPLQHG�WR�EH�D�QDYLJDEOH�ULYHU�E\

RXU�6XSUHPH�&RXUW��5HJDUGOHVV�RI�WKH�DJH�RI�WKH�SUHFHGHQW��LW�LV�SUHFHGHQW�

6HH�3RRU�Y��0F&OXUH�����3D��������������LQGLFDWLQJ�WKDW�RQFH�WKH�TXHVWLRQ

RI�D�ZDWHUZD\¶V�QDYLJDELOLW\�KDV�EHHQ�GHWHUPLQHG�E\�WKH�&RXUW��WKH�LVVXH�LV

VHWWOHG��

��� $SSHOODQW� DWWHPSWV� WR� RYHUFRPH� WKHVH� FDVHV� E\� SRLQWLQJ� RXW� WKDW

GLIIHUHQW�VHFWLRQV�RI�WKH�/HKLJK�5LYHU�ZHUH�EHLQJ�H[DPLQHG���:H�ILQG�WKLV�IDFW

WR�EH�LUUHOHYDQW���5LYHUV�DUH�QRW�GHWHUPLQHG�WR�EH�QDYLJDEOH�RQ�D�SLHFHPHDO

EDVLV���,W�LV�FOHDU�WKDW�RQFH�D�ULYHU�LV�KHOG�WR�EH�QDYLJDEOH��LWV�HQWLUH�OHQJWK�LV

HQFRPSDVVHG���$SSHOODQW�RZQV�ODQG�DORQJ�WKH�/HKLJK�5LYHU��ZKLFK�KDV�EHHQ

GHFODUHG�WR�EH�QDYLJDEOH�E\�RXU�6XSUHPH�&RXUW�

��� $SSHOODQW� FRUUHFWO\� QRWHV� WKDW� WKH� WHVW� IRU� QDYLJDELOLW\� LV� ZKHWKHU� D

ULYHU�LV�QDYLJDEOH�LQ� IDFW�� �3HQQV\OYDQLD�3RZHU�	�/LJKW�FR��Y��0DULWLPH

0DQDJHPHQW��,QF�������$��G������3D�6XSHU����������,W�WKHQ�SRLQWV�WR�WKH

FRQVLGHUDEOH�HYLGHQFH�WKDW�LW�SUHVHQWHG�UHJDUGLQJ�WKH�GHSWK�DQG�QDYLJDELOLW\

RI� WKH� SRUWLRQ� RI� WKH� /HKLJK� 5LYHU� ORFDWHG� WKURXJK� LWV� ODQG�� ,W� SUHVHQWV

FRPSHOOLQJ�DUJXPHQW��EDVHG�RQ�HYLGHQFH�SURYLGHG�IURP�HQJLQHHUV��WKDW�LW�LV

QRW� SRVVLEOH�� LQ� IDFW�� WR� QDYLJDWH� WKH� /HKLJK� 5LYHU� EHWZHHQ� WKH� )UDQFLV� (�

:DOWHU�'DP�DQG�D�ZDWHUIDOO�ORFDWHG�XSULYHU�IURP�LWV�ODQG�
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��� +RZHYHU�� ZH� FDQQRW� SLHFHPHDO� E\� SLHFHPHDO� UH�H[DPLQH� WKH

QDYLJDELOLW\� RI� DQ� DFNQRZOHGJHG� SXEOLF� ZDWHUZD\�� � 7KH� UHOHYDQW� FDVH� ODZ

QHFHVVDULO\� LV� ROG� VLQFH� WKH� LVVXH� RI� ZKDW� ULYHUV� DUH� SXEOLF� ULYHUV� EHFDPH

LPSRUWDQW� HDUO\� LQ� WKH� KLVWRU\� RI� RXU� &RPPRQZHDOWK�� � 7KH� /HKLJK� 5LYHU

XQTXHVWLRQDEO\�KLVWRULFDOO\�KDV�EHHQ�FRQVLGHUHG�E\�RXU�6XSUHPH�&RXUW�DV�D

QDYLJDEOH��SXEOLF�ZDWHUZD\�� �6LQFH�$SSHOODQW¶V� ODQG� LV�RQ� WKH�/HKLJK�5LYHU�

WKH�SXEOLF�KDV�WKH�ULJKW�WR�ILVK�RQ�WKH�SRUWLRQ�RI�WKH�ULYHU�ORFDWHG�WKURXJK�LWV

ODQG�

��� 2UGHU�DIILUPHG�


