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3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG��������




��� 7KLV�DFWLRQ� LQYROYHV� FRQVROLGDWHG�DSSHDOV� IURP� WKH� MXGJPHQW� HQWHUHG

RQ�)HEUXDU\�����������$SSHOOHH�FURVV�DSSHOODQW��5LFN�(��)UH\��ZDV�VHULRXVO\

LQMXUHG� LQ� D�PRWRUF\FOH� DFFLGHQW�� DQG� WKH� MXU\� IRXQG� KLV� LQMXULHV� UHVXOWHG

IURP�ERWK�WKH�QHJOLJHQFH�RI�WKH�RWKHU�GULYHU�DQG�WKH�GHIHFWLYH�FRQGLWLRQ�RI

)UH\¶V�XVHG�+DUOH\�'DYLGVRQ�PRWRUF\FOH�

��� :KLOH� WKLV� FDVH� HQFRPSDVVHV� FRPSOH[� OHJDO� LVVXHV�� WKH� IDFWV� DUH

VWUDLJKWIRUZDUG�� �2Q�-XQH�����������DW�DSSUR[LPDWHO\������S�P���)UH\�DQG

WKH� GULYHU� RI� DQRWKHU� YHKLFOH�� 'RQDOG� =LPPHUPDQ�� ZHUH� LQYROYHG� LQ� DQ

DFFLGHQW� DW� WKH� LQWHUVHFWLRQ� RI�5RXWH� ���� DQG� 3RSODU�5RDG� LQ� +RQH\EURRN�

&KHVWHU� &RXQW\�� 3HQQV\OYDQLD�� � $V� =LPPHUPDQ� ZDV� VWRSSHG� DW� WKH

LQWHUVHFWLRQ�� )UH\� FDPH� RYHU� D� ULVH� LQ� WKH� URDG� DQG� FRQWLQXHG� GULYLQJ� KLV

PRWRUF\FOH�ZHVW�RQ�5RXWH�������=LPPHUPDQ�DSSDUHQWO\�GLG�QRW�VHH�)UH\�DQG

SURFHHGHG� WR�PDNH�D� OHIW� WXUQ� IURP�3RSODU�5RDG�RQWR�����HDVW�� � )UH\�ZDV

VXEVHTXHQWO\�XQDEOH�WR�DYRLG�=LPPHUPDQ¶V�FDU�DQG�FROOLGHG�ZLWK�LW��FDXVLQJ

VHYHUH�LQMXULHV�WR�KLPVHOI�

��� 2Q� DSSHDO�� DSSHOODQW�� /DQFDVWHU� +DUOH\� 'DYLGVRQ�� ,QF�� �/+'��� FODLPV

)UH\� IDLOHG� WR� SURGXFH� VXIILFLHQW� HYLGHQFH� WKDW� WKH� PRWRUF\FOH¶V� GHIHFWLYH

FRQGLWLRQ�ZDV�D�FDXVH�RI�KLV� LQMXULHV�� WKDW� )UH\� DVVXPHG� WKH� ULVN� RI� LQMXU\
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EHFDXVH�KH�XVHG�WKH�PRWRUF\FOH�DIWHU�NQRZLQJ�RI�LWV�GHIHFWLYH�FRQGLWLRQ��WKDW

VRFLDO�SROLF\�GRHV�QRW�VXSSRUW�WKH�DSSOLFDWLRQ�RI�VWULFW�OLDELOLW\�WR�WKH�VHOOHU�RI

D� XVHG�PRWRUF\FOH� DQG� WKDW� )UH\� IDLOHG� WR� SURGXFH� VXIILFLHQW� HYLGHQFH� WKH

GHIHFW�ZDV�SUHVHQW� LQ� WKH�PRWRUF\FOH�DW� WKH� WLPH� LW�ZDV�VROG�� � ,Q�DGGLWLRQ�

/+'�FODLPV�WKH�WULDO�FRXUW�HUUHG�����LQ�DGPLWWLQJ�WHVWLPRQ\�FRQFHUQLQJ�/+'¶V

DOOHJHG�SUDFWLFH�RI�GLVFRQQHFWLQJ�MXPSHU�ZLUHV�RQ�WKH�PRWRUF\FOHV�LW�VROG�����

LQ�LPSURSHUO\�H[FOXGLQJ�)UH\¶V�DOOHJHGO\�LQFRQVLVWHQW�DGPLVVLRQV�LQ�D�UHODWHG

IHGHUDO�DFWLRQ������LQ�SUHYHQWLQJ�/+'�IURP�VKRZLQJ�)UH\¶V�RZQ�DFWLRQV�ZHUH

D�FDXVH�RI�KLV�LQMXULHV������LQ�HQWHULQJ�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�+DUOH\

'DYLGVRQ�0RWRU�&R��� ,QF���+'0&���DQG����� LQ� UHIXVLQJ� WR� JUDQW� D�QHZ� WULDO

ZKHQ�)UH\�IDLOHG�WR�GLVFORVH�KLV�VHWWOHPHQW�DJUHHPHQW�ZLWK�=LPPHUPDQ�

��� $SSHOOHH�FURVV�DSSHOODQW� =LPPHUPDQ� DUJXHV� WKH� MXU\¶V� YHUGLFW� LV� QRW

ORJLFDOO\� VXSSRUWHG� E\� WKH� HYLGHQFH� DQG� KH� LV�� WKHUHIRUH�� HQWLWOHG� WR

MXGJPHQW� Q�R�Y�� RU� D� QHZ� WULDO�� � +H� DOVR� FODLPV� WKH� WULDO� FRXUW� HUUHG� LQ

JUDQWLQJ�VXPPDU\� MXGJPHQW� LQ� IDYRU� RI�+'0&�DQG� FRQWHQGV�KLV� OLDELOLW\� LV

OLPLWHG�WR�WKH���������SROLF\�OLPLW��ZKLFK�ZDV�VSHFLILHG�LQ�KLV�DJUHHPHQW�ZLWK

)UH\�� � )LQDOO\� DQG� LQ� WKH� DOWHUQDWLYH�� =LPPHUPDQ�PDLQWDLQV� WKH� MXGJPHQW

VKRXOG�EH�DPHQGHG�WR�UHIOHFW�KLV�³WUXH�ILQDQFLDO�H[SRVXUH�´

��� $OWKRXJK�)UH\�GRHV�QRW�FKDOOHQJH�WKH�MXU\¶V�ILQGLQJV��KH�GRHV�FRQWHQG

WKH�WULDO�FRXUW�HUUHG�����LQ�UHIXVLQJ�WR�KROG�/+'�DQG�=LPPHUPDQ�MRLQWO\�DQG

VHYHUDOO\� OLDEOH� IRU� GHOD\� GDPDJHV�� ���� LQ� UHGXFLQJ� GHOD\� GDPDJHV� GXH� WR
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GHOD\V� DOOHJHGO\� FDXVHG� E\� )UH\� DQG� ���� LQ� DZDUGLQJ� DWWRUQH\V¶� IHHV� DQG

FRVWV�GXH�WR�)UH\¶V�IDLOXUH�WR�GLVFORVH�KLV�DJUHHPHQW�ZLWK�=LPPHUPDQ�

��� $W�WKH�WLPH�RI�WKH�DIRUHPHQWLRQHG�DFFLGHQW��)UH\�ZDV�GULYLQJ�D�����

+DUOH\�'DYLGVRQ�)/+�PRWRUF\FOH��ZKLFK�KH�KDG�SXUFKDVHG�IURP�/+'�LQ�-XQH

������ � 7KH� RULJLQDO� YHUVLRQV� RI� WKLV� PRWRUF\FOH� KDG� WZR� ³RQ´� LJQLWLRQ

SRVLWLRQV��ZLWK�WKH�ILUVW�³RQ´�SRVLWLRQ�DFWLYDWLQJ�WKH�PRWRUF\FOH¶V�LJQLWLRQ�DQG

WKH� VHFRQG� ³RQ´� SRVLWLRQ� DFWLYDWLQJ� WKH� LJQLWLRQ� DQG� WKH� KHDGODPS�

%HJLQQLQJ�LQ�������+'0&�DGGHG�D� MXPSHU�ZLUH� WR� LWV�PRWRUF\FOHV�� FDXVLQJ

WKH� KHDGODPS� WR� FRPH� RQ� ZKHQ� WKH� LJQLWLRQ� VZLWFK� ZDV� WXUQHG� WR� HLWKHU

SRVLWLRQ���)UH\�FODLPHG�KLV�PRWRUF\FOH�ZDV�LQ�D�GHIHFWLYH�FRQGLWLRQ�EHFDXVH

WKH�MXPSHU�ZLUH�KDG�EHHQ�FXW�RU�GLVFRQQHFWHG��FDXVLQJ�WKH�PRWRUF\FOH�WR�EH

OHVV�FRQVSLFXRXV��DQG�KHQFH�PRUH�GDQJHURXV��GXULQJ�GD\WLPH�RSHUDWLRQ�

��� 2Q�-XQH�����������)UH\� LQLWLDWHG� WKH� LQVWDQW�DFWLRQ�DJDLQVW�/+'��DQG

EURXJKW�VXLW�DJDLQVW�+'0&�LQ�IHGHUDO�GLVWULFW�FRXUW��)UH\�ILOHG�D�FRPSODLQW�LQ

WKLV�PDWWHU�RQ�)HEUXDU\����������� DQG� ODWHU� ILOHG� DQ�DPHQGHG�DQG� VHFRQG

DPHQGHG�FRPSODLQW���/+'�ILOHG�DQ�DQVZHU�DQG�QHZ�PDWWHU�LQ�ZKLFK�LW�MRLQHG

+'0&� DQG� =LPPHUPDQ� DV� DGGLWLRQDO� GHIHQGDQWV�� � $OWKRXJK� /+'¶V� DQVZHU

DQG�QHZ�PDWWHU�LQFOXGHG�QR�FRXQWV�DJDLQVW�=LPPHUPDQ��LW�GLG�LQFOXGH�KLP�LQ

����������������������������������
�� )UH\� ILOHG� WKH� LQVWDQW� DFWLRQ� DJDLQVW� /+'�� +'0&�� 5D\PRQG� 7H[WHU�� WKH
3HQQV\OYDQLD� 'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ� DQG� +RQH\EURRN� %RURXJK�
)UH\¶V�FRPSODLQW��KRZHYHU��GLG�QRW�LQFOXGH�DQ\�FRXQWV�DJDLQVW�+'0&��DQG�KLV
DFWLRQV� DJDLQVW� WKH� 3HQQV\OYDQLD� 'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ� DQG
+RQH\EURRN�ZHUH�ERWK�YROXQWDULO\�GLVFRQWLQXHG���%\�2UGHU�HQWHUHG�)HEUXDU\
���� ������ WKH� WULDO� FRXUW� JUDQWHG� VXPPDU\� MXGJPHQW� LQ� IDYRU� RI�5D\PRQG
7H[WHU�
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WKH�FDSWLRQ��DQG�=LPPHUPDQ�VXEVHTXHQWO\�ILOHG�DQ�DQVZHU������7KH�FDVH�WKHQ

SURFHHGHG� IRUZDUG�� DQG� E\� 2UGHU� GDWHG� -DQXDU\� ���� ������ WKH� WULDO� FRXUW

GLUHFWHG�DOO�GLVFRYHU\�EH�FRPSOHWHG�ZLWKLQ�VL[W\������GD\V���/+'�WKHQ�ILOHG�D

PRWLRQ�WR�FRPSHO�)UH\�WR�DQVZHU�GHSRVLWLRQ�TXHVWLRQV��D�PRWLRQ�WR�FRPSHO

SK\VLFDO�H[DPLQDWLRQ�RI�=LPPHUPDQ�DQG�D�PRWLRQ� IRU�H[WHQVLRQ�RI�WLPH� WR

FRPSOHWH�GLVFRYHU\��7KH�WULDO�FRXUW�JUDQWHG�ERWK�WKH�PRWLRQ�WR�FRPSHO�)UH\

WR� DQVZHU� GHSRVLWLRQ� TXHVWLRQV� DQG� WKH� PRWLRQ� WR� FRPSHO� =LPPHUPDQ� WR

DSSHDU� IRU� SK\VLFDO� H[DPLQDWLRQ�� DQG� LW� WKHUHDIWHU� H[WHQGHG� WKH� GLVFRYHU\

GHDGOLQH�IRU�DQ�DGGLWLRQDO�QLQHW\������GD\V�

��� 2Q�0D\����������+'0&�ILOHG�D�PRWLRQ�IRU�GLVFRQWLQXDQFH�EDVHG�RQ�WKH

SUR�UDWD�VHWWOHPHQW�DJUHHPHQW�LW�KDG�UHDFKHG�ZLWK�)UH\����+'0&�WKHQ�ODWHU

ILOHG�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�EDVHG�RQ�WKH�VDPH�UHOHDVH�DJUHHPHQW�

2Q�-XO\�����������WKH�WULDO�FRXUW�JUDQWHG�+'0&¶V�PRWLRQ�IRU�GLVFRQWLQXDQFH�

GLUHFWLQJ� WKDW� +'0&� UHPDLQ� D� SDUW\� RQO\� IRU� SXUSRVHV� RI� DSSRUWLRQLQJ

����������������������������������
��)UH\�KDG�SUHYLRXVO\�ILOHG�D�VHSDUDWH�QHJOLJHQFH�DFWLRQ�DJDLQVW�=LPPHUPDQ
DW�1R�� ���������RI� WKH� WULDO� FRXUW¶V� FLYLO� GRFNHW�� DQG� WKDW� DFWLRQ�ZDV� ODWHU
FRQVROLGDWHG�ZLWK�WKH�LQVWDQW�PDWWHU��1�7�������������DW����������

��,Q�KLV�DQVZHU�WR�/+'¶V�FRPSODLQW��=LPPHUPDQ�GLG�QRW�SOHDG�WKH�VWDWXWH�RI
OLPLWDWLRQV�DV�D�EDU�WR�)UH\¶V�FODLPV���+RZHYHU��RYHU�D�\HDU�ODWHU��/+'�ILOHG�D
VHFRQG� FRPSODLQW� DJDLQVW� =LPPHUPDQ�� DQG� LQ� KLV� UHVSRQVH� WR� WKDW
FRPSODLQW��=LPPHUPDQ�GLG�SOHDG�WKH�VWDWXWH�RI�OLPLWDWLRQV�

��$�SUR�UDWD�VHWWOHPHQW�DJUHHPHQW�UHTXLUHV�D�SODLQWLII�WR�UHGXFH�KLV�UHFRYHU\
IURP� RWKHU� GHIHQGDQWV� LQ� SURSRUWLRQ� WR� WKH� VHWWOLQJ� GHIHQGDQW¶V� VKDUH� RI
FRPPRQ�OLDELOLW\�
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OLDELOLW\�� � +RZHYHU�� E\� 2UGHU� HQWHUHG� )HEUXDU\� ���� ������ WKH� WULDO� FRXUW

JUDQWHG�+'0&¶V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�DQG�VWUXFN�+'0&�DV�D�SDUW\�

ILQGLQJ� ³QR�HYLGHQFH� LQ� DQ\� RI� WKH� UHFRUGV� RU� GRFXPHQWV� WKDW� ,� H[DPLQHG

ZKLFK�VKRZ�DQ\�UHVSRQVLELOLW\�RQ�WKHP�DQ\ZD\�´���5HFRUG����������������DW

�����

��� 3ULRU� WR� WULDO�� WKH� SDUWLHV� ILOHG� VHYHUDO� PRWLRQV� LQ� OLPLQH�� � ,Q� LWV

)HEUXDU\����������2UGHU�� WKH�WULDO�FRXUW�JUDQWHG�)UH\¶V�PRWLRQ� WR�SUHFOXGH

WHVWLPRQ\� UHJDUGLQJ� ³µQHJOLJHQFH¶�� RU� ZRUGV� WR� WKDW� HIIHFW�´� EXW� LW� DOORZHG

/+'¶V�H[SHUW�WR�³WHVWLI\�DV�WR�WKH�PHFKDQLFV�RI�WKH�DFFLGHQW�´���5HFRUG������

���������DW��������7KH�FRXUW�DOVR�GHQLHG�/+'¶V�PRWLRQ�WR�SUHFOXGH�WHVWLPRQ\

FRQFHUQLQJ�LWV�SUDFWLFH�RI�FXWWLQJ�MXPSHU�ZLUHV���,G��DW�������2Q�2FWREHU���

������)UH\�ILOHG�DQRWKHU�PRWLRQ�LQ�OLPLQH��VHHNLQJ�WR�SUHFOXGH� UHIHUHQFH� WR

KLV� VHWWOHPHQW�ZLWK�+'0&�� � $OWKRXJK� WKH� UHFRUG� LV� XQFOHDU�� WKH� WULDO� FRXUW

SUHVXPDEO\�JUDQWHG�WKLV�PRWLRQ�

���� )URP�2FWREHU����WR�����������WKH�WULDO�FRXUW�KHOG�D�MXU\�WULDO���7KH�MXU\

IRXQG� WKH� PRWRUF\FOH� ZDV� GHIHFWLYH� ZKHQ� VROG� WR� )UH\�� WKH� GHIHFWLYH

FRQGLWLRQ�ZDV�D�VXEVWDQWLDO�IDFWRU�LQ�FDXVLQJ�WKH�DFFLGHQW�DQG�)UH\�KDG�QRW

DVVXPHG� WKH� ULVN�� � ,W� DOVR� GHWHUPLQHG� =LPPHUPDQ� ZDV� QHJOLJHQW� DQG� KLV

QHJOLJHQFH�ZDV�D�VXEVWDQWLDO�IDFWRU�LQ�FDXVLQJ�WKH�DFFLGHQW���)LQDOO\��WKH�MXU\

FDOFXODWHG� )UH\¶V� WRWDO� GDPDJHV� WR� EH� ���������� DVVLJQHG� /+'� OLDELOLW\� IRU

����RI�WKRVH�GDPDJHV�DQG�KHOG�=LPPHUPDQ�UHVSRQVLEOH�IRU�WKH�UHPDLQLQJ

����
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���� )ROORZLQJ� WULDO�� )UH\� ILOHG� D� PRWLRQ� IRU� GHOD\� GDPDJHV� DQG� ODWHU�

H[FHSWLRQV� WR� DVVHVVPHQW� RI� GHOD\� GDPDJHV�� � /+'� DQG� =LPPHUPDQ� ERWK

ILOHG�PRWLRQV� IRU� SRVW�WULDO� UHOLHI�� � 7KHUHDIWHU�� WKH� WULDO� FRXUW� JUDQWHG� /+'

OHDYH� WR� ILOH� DQ� DGGLWLRQDO� SRVW�WULDO� PRWLRQ� EDVHG� RQ� D� SUHYLRXVO\

XQGLVFORVHG�� QRQ� SUR�UDWD� UHOHDVH� DJUHHPHQW� EHWZHHQ� )UH\� DQG

=LPPHUPDQ����7KH�DJUHHPHQW�SURYLGHG�DV�IROORZV�

7KLV�ZLOO� FRQILUP� RXU� DJUHHPHQW� XQGHU� ZKLFK�
LQ� UHWXUQ� IRU� 3ODLQWLIIV¶� DJUHHLQJ� QRW� WR� SXUVXH� DQ\
MXGJPHQW� DJDLQVW� 0U�� =LPPHUPDQ� LQ� H[FHVV� RI� KLV
LQVXUDQFH�FRYHUDJH�RI����������0U��=LPPHUPDQ��DV
$GGLWLRQDO�'HIHQGDQW�� ZLOO� QRW� FRQWHQG� WKDW� 3ODLQWLII
ZDV� DW� IDXOW� LQ� DQ\� ZD\� LQ� FRQQHFWLRQ� ZLWK� WKH
DFFLGHQW�� QRU� VHHN� D� MXU\� FKDUJH� RQ� FRPSDUDWLYH
IDXOW�

�6HH� 5HFRUG� ������ ([KLELW� ³%´� WR� $IILGDYLW� WR� 6XSSOHPHQW� 5HFRUG��� � 2Q

'HFHPEHU�����������WKH�WULDO�FRXUW�GHQLHG�)UH\¶V�H[FHSWLRQV�WR�DVVHVVPHQW

RI� GHOD\� GDPDJHV� DQG� DZDUGHG� GHOD\� GDPDJHV� LQ� WKH� DPRXQW� RI� RQH

KXQGUHG�DQG� ILIW\�VHYHQ� WKRXVDQG�� VL[� KXQGUHG�DQG�HLJKW\�ILYH� GROODUV� DQG

WZHQW\� FHQWV� �������������� DJDLQVW� /+'� DQG� HLJKW\�VHYHQ� WKRXVDQG�� VL[

KXQGUHG� DQG� WZHQW\� GROODUV� DQG� ILIW\�VL[� FHQWV� ������������� DJDLQVW

=LPPHUPDQ�� � 7KH� FRXUW� DOVR� GHQLHG� /+'� DQG� =LPPHUPDQ¶V� SRVW�WULDO

PRWLRQV��EXW�LW�RUGHUHG�)UH\�WR�SD\�/+'������IRU�DWWRUQH\V¶�IHHV�DQG�FRVWV�

,Q�GRLQJ�VR��WKH�FRXUW�IRXQG�)UH\�KDG�IDLOHG�WR�SURYLGH�FRPSOHWH�DQVZHUV�LQ

����������������������������������
��$�QRQ�SUR�UDWD��RU�SUR�WDQWR��UHOHDVH�DJUHHPHQW�RQO\�UHTXLUHV�D�SODLQWLII�WR
UHGXFH�KLV�UHFRYHU\�IURP�RWKHU�GHIHQGDQWV�E\�WKH�DFWXDO�DPRXQW�SDLG�E\�WKH
VHWWOLQJ�GHIHQGDQW�
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GLVFRYHU\�DQG�KDG�WKHUHE\�IDLOHG�WR�GLVFORVH�KLV�DJUHHPHQW�ZLWK�=LPPHUPDQ�

2Q� )HEUXDU\� ���� ������ =LPPHUPDQ� ILOHG� D� PRWLRQ� WR� DPHQG� MXGJPHQW�

ZKLFK�WKH�WULDO�FRXUW�DOVR�GHQLHG���/+'��=LPPHUPDQ�DQG�)UH\�DOO�ILOHG�QRWLFHV

RI�DSSHDO�

���� 2Q�DSSHDO��/+'�ILUVW�FODLPV�)UH\�IDLOHG�WR�SURGXFH�VXIILFLHQW�HYLGHQFH

WKDW� KLV� PRWRUF\FOH¶V� ³LQFRQVSLFXLW\´� ZDV� D� FDXVH� RI� WKH� DFFLGHQW�

=LPPHUPDQ� WHVWLILHG� WKDW�XSRQ� VWRSSLQJ�DW� WKH� LQWHUVHFWLRQ�� KH�ZDLWHG� IRU

WUDIILF�WR�SDVV�DQG�WKHQ�ORRNHG�OHIW��ORRNHG�ULJKW��ORRNHG�OHIW�DJDLQ�DQG�WKHQ

SURFHHGHG��1�7�������������DW������������=LPPHUPDQ�IXUWKHU�WHVWLILHG�)UH\

ZDV�DOUHDG\�FRPLQJ�GRZQ�WKH�ULVH�RU�FUHVW�RI�WKH�KLOO�ZKHQ�=LPPHUPDQ�ILUVW

VDZ�KLP��1�7��DW��������%\�WKDW�WLPH��KRZHYHU��=LPPHUPDQ¶V�FDU�ZDV�LQ�WKH

LQWHUVHFWLRQ� DQG� D� FROOLVLRQ�ZDV� LPPLQHQW� �1�7�� � DW� ����� ������ � *LYHQ� WKH

DERYH�WHVWLPRQ\�DQG�WKH�H[SHUW�WHVWLPRQ\�RQ�YLVLELOLW\�FRQVSLFXLW\��WKH�MXU\

UHDVRQDEO\� FRXOG� KDYH� PDGH� WKH� QHFHVVDU\� LQIHUHQFHV�� )UH\�� WKHUHIRUH�

SUHVHQWHG�VXIILFLHQW�HYLGHQFH�WKDW�WKH�PRWRUF\FOH¶V�LQFRQVSLFXLW\�FRQWULEXWHG

WR�KLV�DFFLGHQW�

���� /+'� QH[W� FRQWHQGV� )UH\� DVVXPHG� WKH� ULVN� RI� LQMXU\� E\� XVLQJ� WKH

PRWRUF\FOH�DIWHU�KH�NQHZ�RI�LWV�GHIHFWLYH�FRQGLWLRQ���:H�DJUHH���:KLOH�)UH\

PDLQWDLQV�³WKH�TXHVWLRQ�RI�ZKHWKHU�D�SODLQWLII�DVVXPHG�WKH� ULVN�RI� LQMXU\� LV

IRU� WKH� MXU\�� EHFDXVH� LW� LQYROYHV� D� IDFWXDO� ILQGLQJ� DV� WR� WKH� SODLQWLII¶V

VXEMHFWLYH� NQRZOHGJH�RI� WKH� VSHFLILF� GHIHFW� WKDW� FDXVHG� WKH� LQMXU\´� �)UH\¶V

5HSO\� %ULHI� DW� ����� VXFK� LV� QRW� WKH� FDVH� KHUH�� XQOHVV� WKH� MXU\� LJQRUHG
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XQFRQWURYHUWHG� HYLGHQFH� FRQFHUQLQJ� ZKDW� NQRZOHGJH� FRXOG� UHDVRQDEO\� EH

LPSXWHG�WR�)UH\�XQGHU�WKH�IDFWV�RI�WKLV�FDVH�

9ROXQWDU\� DVVXPSWLRQ� RI� WKH� ULVN� LQYROYHV� D
VXEMHFWLYH� DZDUHQHVV� RI� WKH� ULVN� LQKHUHQW� LQ� DQ
DFWLYLW\�DQG�D�ZLOOLQJQHVV�WR�DFFHSW�LW���$�SODLQWLII�KDV
YROXQWDULO\� DVVXPHG� WKH� ULVN� ZKHUH� KH� IXOO\
XQGHUVWDQGV�LW�DQG�YROXQWDULO\�FKRRVHV� WR�HQFRXQWHU
LW�� $� SODLQWLII¶V� NQRZOHGJH� DQG�XQGHUVWDQGLQJ� RI� WKH
ULVN�PD\�EH�VKRZQ�E\�FLUFXPVWDQWLDO�HYLGHQFH�

&KLOGHUV� Y�� 3RZHU� /LQH� (TXLS�� 5HQWDOV�� ,QF��� ���� $��G� ����� ���� �3D�

6XSHU���������TXRWLQJ�5RELQVRQ�Y��%�)��*RRGULFK�7LUH�&R�������$��G�����

�����3D��6XSHU���������,Q�WKLV�FDVH��DOWKRXJK�WKH�MXU\�H[SOLFLWO\�IRXQG�)UH\

KDG� QRW� DVVXPHG� WKH� ULVN� RI� LQMXU\�� )UH\� REYLRXVO\� NQHZ� WKH�PRWRUF\FOH¶V

OLJKW�ZDV�QRW�RQ�DW�WKH�WLPH�RI�WKH�DFFLGHQW���'HVSLWH�WKH�IDFW�WKH�HYLGHQFH

LQGLFDWHV�)UH\�GLG�QRW�XQGHUVWDQG�WKH�GDQJHUV�RI�GULYLQJ�ZLWK�WKH�KHDGOLJKWV

RII�GXULQJ�WKH�GD\��1�7�������������DW�������WKLV�SRVLWLRQ�LV�XQWHQDEOH�ZKHUH

KH� QRW� RQO\� UHFHLYHG� WKH� WUDLQLQJ� UHTXLUHG� E\� 3HQQ'RW� WR� EH� OLFHQVHG� WR

RSHUDWH�D�PRWRUF\FOH�EXW�� IRU�RYHU�VHYHQ�\HDUV��GURYH�D�PRWRUF\FOH�DV�KLV

SULPDU\� PHDQV� RI� WUDQVSRUWDWLRQ�� � )UH\� FDQQRW� FUHGLEO\� DVVHUW� KH� GLG� QRW

XQGHUVWDQG�WKH�ULVN�RI�GULYLQJ�GXULQJ�GD\OLJKW�ZLWKRXW�XVLQJ�WKH�KHDGOLJKW�

���� :KLOH�WKH�DSSHOODQW��/+'��UHTXHVWHG�WKH�FRXUW�WR�FKDUJH�WKH�MXU\�WKDW

)UH\�KDG�DVVXPHG�WKH�ULVN�RI�GULYLQJ�ZLWKRXW�WKH�KHDGODPS�RQ��WKH�UHTXHVW

ZDV�UHIXVHG���7KH�DVVXPSWLRQ�RI�WKH�ULVN�E\�)UH\�VKRXOG�KDYH�EHHQ�FKDUJHG

WR� WKH� MXU\� DV� D�PDWWHU� RI� ODZ�� � 7KH� HYLGHQFH� LV� XQUHEXWWHG� WKDW� DSSHOOHH

)UH\�� LQ� YLRODWLRQ� RI� IHGHUDO� VWDQGDUGV� IRU�PRWRUF\FOHV�� DQG� WKH� VWDWXWRULO\
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PDQGDWHG� VDIHW\� WUDLQLQJ�� GURYH� WKH�PRWRUF\FOH� ZLWKRXW� WKH� KHDGOLJKWV� RQ

GXULQJ� GD\OLJKW� KRXUV�� � 0RWRU� 9HKLFOH� 6DIHW\� 6WDQGDUG� ����� /DPSV�

5HIOHFWLYH� 'HYLFHV� DQG� $VVRFLDWHG� (TXLSPHQW�� ��� &�)�5�� ���������

������ ��������0RWRUF\FOH�6DIHW\�/DZ�� ��� 3D�&�6�� �������������� � 8QGHU

VHFWLRQ�������'HILQLWLRQV��DQ�DSSURYHG�PRWRUF\FOH�VDIHW\�FRXUVH�LV�GHILQHG�

DQG���������:DLYHU�RI�H[DPLQDWLRQ��SURYLGHV�

���$SSOLFDQWV� ZKR� KDYH� VXFFHVVIXOO\� FRPSOHWHG� DQ
DSSURYHG�PRWRUF\FOH�VDIHW\�FRXUVH�VKDOO�EH�GHHPHG
WR� KDYH� PHW� WKH� UHTXLUHPHQWV� RI� WKH� PRWRUF\FOH
RSHUDWRUV� OLFHQVH� H[DPLQDWLRQ� DGPLQLVWHUHG� E\� WKH
GHSDUWPHQW� >RI�WUDQVSRUWDWLRQ@�DQG� WKH� H[DPLQDWLRQ
VKDOO�EH�ZDLYHG�

0RWRUF\FOH� VDIHW\� SURJUDP�� �������� SURYLGHV�� � ³7KH� GHSDUWPHQW� VKDOO

HVWDEOLVK� D� PRWRUF\FOH� VDIHW\� HGXFDWLRQ� SURJUDP� WKURXJKRXW� WKLV

&RPPRQZHDOWK�´� � 7KXV�� ZKHWKHU� E\� H[DPLQDWLRQ� WR� REWDLQ� D� PRWRUF\FOH

OLFHQVH� RU� WKURXJK� WKH� DSSURYHG� PRWRUF\FOH� VDIHW\� FRXUVH�� )UH\� PXVW� EH

SUHVXPHG�WR�KDYH�NQRZOHGJH�RI�WKH�UHTXLUHPHQW�WKDW�WKH�KHDGODPS�PXVW�EH

RSHUDWLRQDO�DQG�RQ�GXULQJ�GD\OLJKW�KRXUV�

���� ,Q�DGGLWLRQ��UHJDUGOHVV�RI�WKH�DOOHJHG�FRQGLWLRQ�RI�WKH�OLJKW�VZLWFK�DQG

WKH�E\SDVV�XSRQ� VDOH� E\� /+'�� WKH� VXEVHTXHQW� UHTXLUHG� VWDWH� LQVSHFWLRQ� RI

WKH�PRWRUF\FOH�ZRXOG�KDYH�GLVFORVHG�WKH�GHIHFW�XQOHVV�)UH\�UHFRQQHFWHG�WKH

E\SDVV�SULRU�WR�LQVSHFWLRQ��,QVSHFWLRQ�RI�PRWRUF\FOHV����������SURYLGHV�

³$Q�DQQXDO�LQVSHFWLRQ�LQ�DFFRUGDQFH�ZLWK�VHFWLRQ�������UHODWLQJ� WR�SHULRGLF

LQVSHFWLRQ� RI� YHKLFOHV�� VKDOO� EH� HVWDEOLVKHG� IRU� PRWRUF\FOHV� LQ� DFFRUGDQFH

ZLWK� WKH� IROORZLQJ� VFKHGXOH«�´� � ,Q� DW� OHDVW� RQH� RI� WKH� VHYHUDO� LQVSHFWLRQV
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)UH\¶V�PRWRUF\FOH�ZDV�UHTXLUHG�WR�KDYH�XQGHUJRQH�GXULQJ�WKH�WZR�\HDUV�KH

RZQHG� WKH� YHKLFOH� EHIRUH� WKH� DFFLGHQW�� WKH� GHIHFW� ZRXOG� KDYH� EHHQ

GLVFRYHUHG� DQG� FRUUHFWHG�� � ,Q� UHODWLRQ� WR� WKLV� VWDWXWRU\� SURYLVLRQ�� WKH

'HSDUWPHQW�RI�7UDQVSRUWDWLRQ�KDV�SURPXOJDWHG�YHKLFOH�LQVSHFWLRQ�VWDQGDUGV

DV�IROORZV�

9HKLFOH�,QVSHFWLRQ

5HTXLUHG� LQVSHFWLRQ� ��������D����� UHTXLUHV
UHMHFWLRQ�LI�RQH�RI�WKH�IROORZLQJ�DSSOLHV�

�����

����Y��WKH� ODPS� RU� ILODPHQW� LQGLFDWHG� DW� VZLWFK
SRVLWLRQ� GRHV� QRW� OLJKW� ZKHQ� WKH� FRUUHFW� VZLWFK
LQGLFDWHV�WKH�ODPS�VKRXOG�EH�RQ�

���3D��&RGH�� ���������� �HPSKDVLV� DGGHG��� � 7KH� FRUUHFW� VZLWFK� SRVLWLRQ� LQ

WKLV�FDVH�LV�WKH�ILUVW�VWRS�RQ�WKH�LJQLWLRQ���,I�WKH�MXPSHU�ZLUH�KDG�EHHQ�FXW�RU

GLVFRQQHFWHG��WKH� OLJKW�ZRXOG�QRW�JR�RQ�ZKHQ� WKH� LJQLWLRQ�ZDV� RQ�DQG� WKH

PRWRU�UXQQLQJ���,W�ZRXOG�EH�RSHUDWLRQDO�ZKHQ�WXUQHG�WR�WKH�VHFRQG�SRVLWLRQ

DQG��WKHUHIRUH��VXEMHFW�WR�)UH\¶V�FRQWURO�

���� $V�LQGLFDWHG�DERYH��LQVSHFWLRQ�RI�PRWRU�YHKLFOHV�JHQHUDOO\�LV�UHTXLUHG

DQQXDOO\�IRU�PRWRU�YHKLFOHV��SXUVXDQW�WR����3D�&�6����������DQG�VSHFLILFDOO\

DV�WR�PRWRUF\FOHV�SXUVXDQW�WR����3D�&�6���������

���� 6LQFH�IHGHUDO�ODZ�SUHHPSWV�VWDWH�ODZ�LQ�UHJXODWLRQ�RI�VDIHW\�HTXLSPHQW

IRU�YHKLFOHV�VXFK�DV�PRWRUF\FOHV��WKH�IROORZLQJ�DSSOLHV�

7KH� 1DWLRQDO� +LJKZD\� 7UDIILF� 6DIHW\
$GPLQLVWUDWLRQ� �³1+76$´�� LV� WKH� DJHQF\� FUHDWHG� E\
&RQJUHVV� WR� LPSOHPHQW� WKH� 1DWLRQDO� 7UDIILF� 6DIHW\
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$FW� RI� ���������8�6�&�� ������� HW� VHT��� �WKH� ³$FW´��
DQG�LV�FKDUJHG�ZLWK�SURPXOJDWLQJ�VDIHW\� UHJXODWLRQV
WKHUHXQGHU�� � ��� &�)�5�� ������� � 3XUVXDQW� WR� WKLV
DXWKRULW\�� WKH� 1+76$� KDG� LVVXHG� )HGHUDO� 0RWRU
9HKLFOH�6DIHW\�6WDQGDUG������³)0966����´���HQWLWOHG
³/DPSV�� 5HIOHFWLYH� 'HYLFHV� DQG� $VVRFLDWHG
(TXLSPHQW�´��$V�RI�WKH�GDWH�RI�VDOH�RI�WKH�PRWRUF\FOH
LQ�TXHVWLRQ��LW�VWDWHG�

������:KHQ�DFWLYDWHG�

�D��WXUQ�VLJQDO� ODPSV�� KD]DUG�ZDUQLQJ� VLJQDO� ODPSV�
DQG�VFKRRO�EXV�ZDUQLQJ�ODPSV�VKDOO�>

�@�IODVK��DQG

�E��DOO� RWKHU� ODPSV� VKDOO� EH� VWHDG\� EXUQLQJ�� H[FHSW
WKDW�PHDQV�VKDOO�EH�SURYLGHG�WR�IODVK�KHDGODPSV�DQG
VLGH�PDUNHU�ODPSV�IRU�VLJQDOLQJ�SXUSRVHV�

�(PSKDVLV�DGGHG����3UHHPSWLRQ�FOHDUO\�DSSOLHV� LQ� WKLV�FDVH�SXUVXDQW� WR�WKH

IROORZLQJ�

���8�6�&���������D�����1R�SHUVRQ�VKDOO�±

�D��PDQXIDFWXUH� IRU� VDOH�� VHOO�� RIIHU� IRU� VDOH� RU
LQWURGXFH� RU� GHOLYHU� IRU� LQWURGXFWLRQ� LQ� ,QWHUVWDWH
&RPPHUFH�� RU� LPSRUW� LQWR� WKH� 8QLWHG� 6WDWHV�� DQ\
PRWRU� YHKLFOH� RU� LWHP� RI� PRWRU� YHKLFOH� HTXLSPHQW
PDQXIDFWXUHG� RQ� RU� DIWHU� WKH� GDWH� DQ\� DSSOLFDEOH
)HGHUDO� 0RWRU� 9HKLFOH� 6DIHW\� 6WDQGDUG� WDNHV� HIIHFW
XQGHU�WKLV�VXEFKDSWHU�XQOHVV�LW�LV�LQ�FRQIRUPLW\�ZLWK
VXFK� VWDQGDUG� H[FHSW� DV� SURYLGHG� LQ� �E�� RI� WKLV
VHFWLRQ>�@

6HH�9HUQD�E\�9HUQD�Y��8�6��6X]XNL�0RWRU�&RUS�������)��6XSS�������(�'�

3D��������

���� :LWK� WKH� SHUYDVLYH� UHTXLUHPHQWV� VXUURXQGLQJ� WKH� RSHUDWLRQ� RI� D

PRWRUF\FOH�DQG�WKH�H[SOLFLW�SURYLVLRQV�IRU�LQVSHFWLRQ��OLFHQVLQJ�DQG�WUDLQLQJ��D

OLFHQVHG�PRWRUF\FOH�GULYHU�FDQQRW�EH�KHDUG� WR�VD\� WKDW�KH�ZDV�XQDZDUH�RI
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WKH�UHTXLUHPHQW�WKDW�WKH�KHDGOLJKW�EH�RSHUDWLRQDO�DQG�DFWLYDWHG�ZKLOH�GULYLQJ

GXULQJ�GD\OLJKW���7KLV�LV�QRW�D�TXHVWLRQ�IRU�WKH�MXU\�EXW�UDWKHU�LV�D�PDWWHU�RI

ODZ�WR�EH�DSSOLHG�E\�WKH�FRXUW�� � ,W�LV�LUUHOHYDQW�WKDW�KH�GLGQ¶W�³XQGHUVWDQG´

WKH�ULVN�ZKHQ��E\�KLV�DFWLRQV�LQ�HLWKHU�VHYHULQJ�RU�GLVFRQQHFWLQJ�WKH�MXPSHU

ZLUH�RU�GULYLQJ�WKH�YHKLFOH�ZLWK�WKH�OLQH�GLVFRQQHFWHG��KRZHYHU�WKLV�RFFXUUHG�

KH�NQRZLQJO\�DVVXPHG� WKH� ULVN� WKDW� KLV� VDIHW\�ZRXOG�EH� MHRSDUGL]HG�� �7KH

MXU\�VKRXOG�QRW�KDYH�EHHQ�SHUPLWWHG�WR�VSHFXODWH�KLV� IDLOXUH� WR�XQGHUVWDQG

WKH� ULVN� FRXOG� WUDQVIHU� OLDELOLW\� IRU� KLV� RZQ� DFWLRQV� WR� /+'�� ZKLFK� KDG� QR

FRQWURO�RYHU�WKRVH�DFWLRQV���+LV�DGPLVVLRQ�WKDW�KH�DOZD\V�GURYH�ZLWKRXW�WKH

KHDGOLJKW� ³RQ´� FOHDUO\� HVWDEOLVKHG� WKDW� KH� E\SDVVHG� DOO� IHGHUDO� DQG� VWDWH

UHJXODWRU\�OLFHQVLQJ�DQG�VDIHW\�WUDLQLQJ�UHTXLUHPHQWV�DQG�DVVXPHG�WKH�ULVN

RI�LQFUHDVHG�SRVVLELOLW\�RI�EHLQJ�LQYROYHG�LQ�DQ�DFFLGHQW���7KH�ODZ�SUHVXPHV

RQH�WR�NQRZ�ZKDW�KH�VKRXOG�KDYH�NQRZQ�DQG�KLV�XQGHUVWDQGLQJ�RU�ODFN�DV�WR

WKH�ULVN�LW�HQWDLOHG�LV�QRW�D�MXU\�TXHVWLRQ�EXW�D�TXHVWLRQ�RI�ODZ�EDVHG�RQ�WKH

IDFWV�RI� WKLV� FDVH�� �&RPPRQZHDOWK�Y��$UQROG������$��G����� �3D��6XSHU�

������ �D� ODZ� WR� UHTXLUH� SURWHFWLYH� KHDGJHDU� DQG�RU� H\H� SURWHFWLRQ� IRU

PRWRUF\FOH� GULYHUV� LV� ZLWKLQ� WKH� SROLFH� SRZHU� RI� WKH� &RPPRQZHDOWK� WR

SURPXOJDWH� DQG� LWV� YDOLGLW\� LV� QRW� D� TXHVWLRQ� RI� IDFW� IRU� D� MXU\� DV� WR� LWV

FRQVWLWXWLRQDOLW\� EXW� RQH� RI� ODZ� RQ� DOO� WKH� IDFWV� IRU� WKH� FRXUW��� � 6LPLODUO\�

DSSHOOHHV� VXEMHFWLYH� YLHZ� RI� WKH� ULVN� RI� GULYLQJ�ZLWKRXW� D� KHDGOLJKW� GXULQJ

GD\OLJKW�LV�QRW�VXEMHFW�WR�UHYLHZ�E\�WKH�MXU\�EXW�D�PDWWHU�RI�ODZ�RQ�DOO� WKH

IDFWV�WR�EH�GHWHUPLQHG�E\�WKH�FRXUW���,Q�WKLV�FDVH��LW�LV�FOHDU��XQGHU�WKH�ODZ
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EDVHG�RQ�WKH�IDFWV�RI�WKLV�FDVH��)UH\�DVVXPHG�WKH�ULVN����$V�WKLV�&RXUW�VDLG�LQ

.XSHW]�Y��'HHUH�	�&R���,QF�������$��G�������3D��6XSHU��������

1H[W��ZH�PXVW�GHWHUPLQH�ZKHWKHU��EDVHG�XSRQ
WKH� HYLGHQFH� SUHVHQWHG� E\� 7UR\HU� DQG� 'HHUH�� WKH
WULDO� FRXUW� SURSHUO\� JDYH� WKH� MXU\� DQ� DVVXPSWLRQ� RI
ULVN� LQVWUXFWLRQ�� � $V� VWDWHG� HDUOLHU�� D� SODLQWLII� LV
SUHFOXGHG�IURP�UHFRYHU\�LQ�D�SURGXFWV�OLDELOLW\�DFWLRQ
LI� KH� RU� VKH�NQRZV�RI� WKH� VSHFLILF� GHIHFW� HYHQWXDOO\
FDXVLQJ�KLV�LQMXU\�DQG�YROXQWDULO\�SURFHHGV�WR�XVH�WKH
SURGXFW�ZLWK�NQRZOHGJH�RI�WKH�GDQJHU�FDXVHG�E\�WKH
GHIHFW���3UHOLPLQDU\�DQG�GHOLEHUDWH�FRQGXFW�GRQH�ZLWK
DQ� DZDUHQHVV� RI� WKH� VSHFLILF� ULVN� LQKHUHQW� LQ� WKH
DFWLYLW\�LV�D�SURSHU�EDVLV�IRU�LPSO\LQJ�DVVXPSWLRQ�RI
ULVN�� � $� SODLQWLII¶V� NQRZOHGJH� DQG� XQGHUVWDQGLQJ� RI
WKH� ULVN�PD\� EH� VKRZQ� E\� FLUFXPVWDQWLDO� HYLGHQFH�
,Q�RWKHU�ZRUGV��HYLGHQFH�WKDW�D�SDUW\�DVVXPHG�D�ULVN
PD\� EH� LQIHUUHG� IURP� VXUURXQGLQJ� FLUFXPVWDQFHV�
WKHUH� QHHG� QRW� EH� DFWXDO� SURRI� WKDW� WKH� SODLQWLII
NQHZ��XQGHUVWRRG�RU�DSSUHFLDWHG�WKH�ULVN�

,G���HPSKDVLV�DGGHG��FLWDWLRQV�RPLWWHG��

���� 6XEVHTXHQWO\�� WKLV� &RXUW� DJDLQ� YLVLWHG� WKH� DSSOLFDWLRQ� RI� WKH

DVVXPSWLRQ�RI�WKH�ULVN�GRFWULQH��DOWKRXJK�LW�ZDV�LQ�D�QHJOLJHQFH�DFWLRQ�ZKHQ

����������������������������������
�� ,Q� &DUUHQGHU� Y�� )LWWHUHU�� ������� 3D�� �������� ���� $��G� ���� �������� LQ
GHWHUPLQLQJ�WKDW�WKH�DVVXPSWLRQ�RI�WKH�ULVN�GRFWULQH�ZDV�QRW�DEURJDWHG�E\
WKH�SDVVDJH�RI�WKH�&RPSDUDWLYH�1HJOLJHQFH�6WDWXWH�����3D�&�6�$����������HW
VHT���WKH�PDMRULW\�VWDWHG�

���7KH�UHDVRQLQJ�RI�WKLV�RSLQLRQ�LV�FRQVLVWHQW�ZLWK�WKH
RSLQLRQ� RI� 0U�� -XVWLFH� )ODKHUW\� LQ� 5XWWHU� >Y�
1RUWKHDVWHUQ�%HDYHU�&RXQW\�6FKRRO�'LVWULFW������3D�
���������$��G������������@��ZKLFK�VSHFLILFDOO\�QRWHG
WKDW� D� KROGLQJ� WKDW� D� ULVN� KDV� EHHQ� DVVXPHG� LV� LQ
PDQ\�FDVHV�WDQWDPRXQW�WR�D�GHWHUPLQDWLRQ�WKDW��DV�D
PDWWHU� RI� ODZ�� WKH� GHIHQGDQW� RZHG� WKH� SODLQWLII� QR
GXW\�

,G��DW��������Q���������$��G�DW�����Q����
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WKH�PRUH�DSSURSULDWH�GRFWULQH�VKRXOG�KDYH�EHHQ�FRPSDUDWLYH�QHJOLJHQFH���,Q

6WUXEOH�Y��9DOOH\�)RUJH�0LOLWDU\�$FDGHP\������$��G����3D��6XSHU��������

WKLV�&RXUW�VWDWHG�

,Q�WZR�FDVHV��RXU�6XSUHPH�&RXUW�KDV�DIILUPHG
D�WULDO�FRXUW¶V�GHWHUPLQDWLRQ�WKDW�DV�D�PDWWHU�RI�ODZ�
WKH� SODLQWLII� YROXQWDULO\� SURFHHGHG� LQ� WKH� IDFH� RI� D
NQRZQ�ULVN�DQG�DEVROYHG�WKH�GHIHQGDQW�IURP�KLV�GXW\
WR�SURWHFW�DJDLQVW�WKH�LQMXULHV�VXVWDLQHG���+RZHYHU��D
SODLQWLII�ZLOO�QRW�EH�SUHFOXGHG�IURP�UHFRYHULQJ�H[FHSW
ZKHUH� LW� LV�EH\RQG�TXHVWLRQ� WKDW�KH�YROXQWDULO\� DQG
NQRZLQJO\� SURFHHGHG� LQ� WKH� IDFH� RI� DQ� REYLRXV� DQG
GDQJHURXV�FRQGLWLRQ�DQG�WKHUHE\�PXVW�EH�YLHZHG�DV
UHOLHYLQJ� WKH� GHIHQGDQW� RI� UHVSRQVLELOLW\� IRU� KLV
LQMXULHV�

�����

,Q� RXU� MXGJPHQW�� WKH� ZLWKLQ� VLWXDWLRQ� LV
FRQWUROOHG� E\� +RZHOO� Y�� &O\GH�� >���� 3D�� ����� ���
$��G������������@�� � $� VWXG\�RI� WKH� RSLQLRQV� RI� WKH
3HQQV\OYDQLD� 6XSUHPH�&RXUW� LQ� WKDW� OLWLJDWLRQ� OHDGV
WR� WKH� FRQFOXVLRQ� WKDW� WKH� TXHVWLRQ� RI� ZKHWKHU� D
OLWLJDQW�KDV�DVVXPHG�WKH�ULVN�LV�D�TXHVWLRQ�RI�ODZ�DQG
QRW� D� PDWWHU� IRU� MXU\� GHWHUPLQDWLRQ�� � :H� IXUWKHU
FRQFOXGH� WKDW� RQFH� WKH� WULDO� FRXUW� GHFLGHV� WKDW
DVVXPSWLRQ� RI� WKH� ULVN� LV� QRW� WKH� EDVLV� IRU� D
FRPSXOVRU\� QRQVXLW�� WKH� MXU\� LV� WR� EH� FKDUJHG� RQO\
RQ�FRPSDUDWLYH�QHJOLJHQFH�

2XU� FRQFOXVLRQ� LV� EXWWUHVVHG� E\� WKH
&RPPRQZHDOWK� &RXUW¶V� UHFHQW� GHFLVLRQ� LQ� *LRVD� Y�
6FKRRO�'LVWULFW�RI�3KLODGHOSKLD������3D��&PZOWK������
����$��G�������������ZKHUHLQ�LW�UXOHG�WKDW�VLQFH�WKH
MXU\� ZDV� FKDUJHG� RQ� FRPSDUDWLYH� QHJOLJHQFH�� LW
SURSHUO\� ZDV� QRW� FKDUJHG� RQ� WKH� GRFWULQH� RI
DVVXPSWLRQ� RI� WKH� ULVN� DQG� WKDW� LVVXH� ZDV� QRW
VXEPLWWHG�WR�WKH�MXU\�

,G���HPSKDVLV�DGGHG��
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���� $� UHYLHZ�RI� WKH� ODZ� FRQFHUQLQJ� FRQWULEXWRU\�QHJOLJHQFH�� FRPSDUDWLYH

QHJOLJHQFH� DQG� DVVXPSWLRQ� RI� WKH� ULVN� LQGLFDWHV� WKDW�ZKLOH� WKH� GRFWULQH� RI

FRQWULEXWRU\� DQG� FRPSDUDWLYH� QHJOLJHQFH� SHUWDLQ� WR� WKH� DSSRUWLRQPHQW� RI

OLDELOLW\� EDVHG�RQ� FDXVDWLRQ�� DVVXPSWLRQ�RI� WKH� ULVN�� SDUWLFXODUO\� LQ� SURGXFW

OLDELOLW\�FDVHV��LV�D�TXHVWLRQ�RI�ODZ�WR�EH�GHWHUPLQHG�E\�WKH�FRXUW�

���� 7KLUG�� /+'� DUJXHV� VRFLDO� SROLF\� GRHV� QRW� VXSSRUW� WKH� DSSOLFDWLRQ� RI

VWULFW� OLDELOLW\� WR� WKH� VHOOHU� RI� D�XVHG�SURGXFW�� � ,Q�:HEE� Y�� =HUQ�� ���� 3D�

����� ���� $��G� ���� �������� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� DGRSWHG� WKH

FRQFHSW�RI� VWULFW� OLDELOLW\� IRU� WKH�VDOH�RI�GHIHFWLYH�SURGXFWV��DV�HPERGLHG� LQ

6HFWLRQ����$�RI�WKH�5HVWDWHPHQW��6HFRQG��RI�7RUWV���6HFWLRQ����$�SURYLGHV

LQ�UHOHYDQW�SDUW�DV�IROORZV�

����2QH� ZKR� VHOOV� DQ\� SURGXFW� LQ� D� GHIHFWLYH
FRQGLWLRQ� XQUHDVRQDEO\� GDQJHURXV� WR� WKH� XVHU� RU
FRQVXPHU�RU�WR�KLV�SURSHUW\�LV�VXEMHFW�WR�OLDELOLW\�IRU
SK\VLFDO�KDUP�WKHUHE\�FDXVHG�WR�WKH�XOWLPDWH�XVHU�RU
FRQVXPHU��RU�WR�KLV�SURSHUW\��LI
����D��WKH�VHOOHU�LV�HQJDJHG�LQ�WKH�EXVLQHVV�RI�VHOOLQJ
VXFK�D�SURGXFW��DQG
����E��LW� LV� H[SHFWHG� WR� DQG� GRHV� UHDFK� WKH� XVHU� RU
FRQVXPHU�ZLWKRXW�VXEVWDQWLDO�FKDQJH�LQ�WKH�FRQGLWLRQ
LQ�ZKLFK�LW�LV�VROG�

8QGHU� 6HFWLRQ� ���$�� /+'� XQTXHVWLRQDEO\� FRXOG� EH� KHOG� OLDEOH� LI� )UH\� KDG

SXUFKDVHG� KLV� PRWRUF\FOH� QHZ�� � /+'� FRQWHQGV� WKDW� SROLF\� FRQVLGHUDWLRQV

PLOLWDWH�DJDLQVW�LPSRVLQJ�OLDELOLW\�RQ�WKH�VHOOHU�RI�D�XVHG�SURGXFW��KRZHYHU�

ZH� ILQG� WKDW�WKH�SROLF\�FRQVLGHUDWLRQV�FLWHG�E\�/+'�VLPSO\�GR�QRW�DSSO\� WR

WKH�IDFWV�RI�WKLV�FDVH�
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���� /+'�SRLQWV�RXW�WKDW�VHOOHUV�RI�XVHG�SURGXFWV�RIWHQ�³KDYH�QR�FRQWLQXLQJ

EXVLQHVV� UHODWLRQVKLS�ZLWK� WKH�PDQXIDFWXUHU´� E\� ZKLFK� WR� LQIOXHQFH� FULWLFDO

GHFLVLRQV� UHJDUGLQJ� WKH� SURGXFWV� WKH\� VHOO�� � �/+'¶V� %ULHI� DW� ����� � 7KLV

DVVHUWLRQ�PD\�EH�WUXH��EXW� LW� LV� QHYHUWKHOHVV� LUUHOHYDQW� WR� WKH� IDFWV� RI� WKLV

FDVH�� � /+'� LV� WKH� H[FOXVLYH� GHDOHU� IRU� +DUOH\�'DYLGVRQ� PRWRUF\FOHV� LQ

/DQFDVWHU� &RXQW\�� 3HQQV\OYDQLD� �1�7��� ���������� DW� ���������� � ,W� FDUULHV

RQO\�+DUOH\�'DYLGVRQ�PRWRUF\FOHV�DQG�VHOOV�ERWK�QHZ�DQG�XVHG�PRGHOV��1�7�

DW�������$V�VXFK��ZH�ILQG�/+'�SRVVHVVHG�D�FRQWLQXLQJ�EXVLQHVV�UHODWLRQVKLS

ZLWK�+'0&��DQG�ZDV�FDSDEOH�RI�LQIOXHQFLQJ�+'0&¶V�GHFLVLRQV�ZLWK�UHVSHFW�WR

VDIHW\�DQG�PDUNHWLQJ�

���� /+'� LV� QRW� D� VPDOO�� IO\�E\�QLJKW� XVHG� YHKLFOH� GHDOHU� IURP� ZKLFK� WKH

SXEOLF�PLJKW�RQO\�H[SHFW�PLQLPDO�VWDQGDUGV�EH�PHW���5DWKHU��/+'�LV�DPRQJ

DQ� LQFUHDVLQJ� QXPEHU� RI� QHZ� FDU� RU� YHKLFOH� GHDOHUV� WDNLQJ� RYHU� WKH� XVHG

YHKLFOH� PDUNHW� IRU� KLJK�HQG� UHVDOH�� � 7KH� SXEOLF� H[SHFWV� WKLV� ³QHZ�XVHG´

PDUNHW�WR�PHHW�PDQXIDFWXUHU�VSHFLILFDWLRQV�DQG�GR�PRUH�WKDQ�PHUHO\�VDWLVI\

EDVLF�UHTXLUHPHQWV���0RUHRYHU�� WKH�LPSRVLWLRQ�RI�OLDELOLW\�XSRQ�/+'�ZLOO�QRW

GULYH�XS�WKH�SULFH�RI�XVHG�PHUFKDQGLVH�E\�QHFHVVLWDWLQJ�FRVWO\� LQVSHFWLRQV�

,W� ZLOO�� KRZHYHU�� DVVXUH� WKDW� /+'� FRUUHFW� WKRVH� GHIHFWV� IRU� ZKLFK� LW� LV

UHDVRQDEO\� UHVSRQVLEOH�� � ,Q� WKLV� FDVH�� WKH� MXU\� EHOLHYHG� WKH� HYLGHQFH� /+'

DFWXDOO\�KDG�FDXVHG�WKH�GHIHFW�LQ�TXHVWLRQ�E\�FXWWLQJ�D� MXPSHU�ZLUH��ZKLFK

DXWRPDWLFDOO\�ZRXOG�KDYH�WXUQHG�RQ�WKH�PRWRUF\FOH¶V�KHDGOLJKW��1�7��DW�����

�����
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���� /+'¶V� IRXUWK� FODLP� LV� WKDW� )UH\� IDLOHG� WR� SURGXFH� VXIILFLHQW� HYLGHQFH

WKDW�WKH�PRWRUF\FOH¶V�GHIHFW�H[LVWHG�DW�WKH�WLPH�RI�VDOH��)UH\�GHQLHG�FXWWLQJ

RU�GLVFRQQHFWLQJ�WKH�PRWRUF\FOH¶V�MXPSHU�ZLUH��1�7�������������DW����������

DQG�WHVWLILHG�WKDW�GXULQJ�KLV�XVH�RI�WKH�PRWRUF\FOH��KH�QRWLFHG�WKH�KHDGOLJKW

FDPH�RQ�RQO\�ZKHQ�WKH�LJQLWLRQ�ZDV�WXUQHG�WR�WKH�VHFRQG�SRVLWLRQ���1�7��DW

����������������)UH\�DOVR�PDLQWDLQHG�KH�RQO\�OHDUQHG�WKH�MXPSHU�ZLUH�KDG

EHHQ� FXW� DIWHU� WKH� DFFLGHQW� �1�7�� DW� ���������� � *LYHQ� WKLV� WHVWLPRQ\�� WKH

MXU\� ORJLFDOO\� FRXOG� KDYH� FRQFOXGHG� WKH� GHIHFW� H[LVWHG� SULRU� WR� WKH

PRWRUF\FOH¶V�SXUFKDVH�E\�)UH\�

���� /+'¶V� ODVW� ILYH�FODLPV�FRQFHUQ�DOOHJHG�HUURUV�E\� WKH� WULDO� FRXUW�� � /+'

ILUVW� SRLQWV� RXW� WKH� MXPSHU� ZLUH� RQ� )UH\¶V� PRWRUF\FOH� KDG� EHHQ� FXW� DQG

DUJXHV� WKH� WULDO� FRXUW� HUUHG� LQ� DGPLWWLQJ� 5D\PRQG� 7H[WHU¶V� WHVWLPRQ\

FRQFHUQLQJ� /+'¶V� SUDFWLFH� RI� GLVFRQQHFWLQJ� MXPSHU� ZLUHV�� � $IWHU� UHYLHZLQJ

WKH� UHFRUG�� KRZHYHU�� ZH� FDQQRW� FRQFOXGH� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV

GLVFUHWLRQ�LQ�DGPLWWLQJ�WKLV�WHVWLPRQ\�DV�HYLGHQFH�RI�/+'¶V�UHJXODU�KDELW�RU

EXVLQHVV� SUDFWLFH�� �6HH� /LOHV� Y�� %DOPHU�� ���� $��G� ����� ���� �3D�� 6XSHU�

�������FLWLQJ�%DOGULGJH�Y��0DWWKHZV������3D����������������$��G���������

�������� � $W� WULDO�� 7H[WHU� ZDV� TXHVWLRQHG� FRQFHUQLQJ� KLV� SULRU� GHSRVLWLRQ

WHVWLPRQ\�� LQ� ZKLFK� KH� DGPLWWHG� WKDW� ³LQ� PRVW� LQVWDQFHV´� /+'� ZRXOG

DXWRPDWLFDOO\�GLVFRQQHFW�WKH�MXPSHU�ZLUHV�RQ�WKH�PRWRUF\FOHV�LW�VROG��1�7��

����������DW���������������������$OWKRXJK�7H[WHU�GHQLHG�/+'�HYHU�FXW�WKH

MXPSHU� ZLUHV� RQ� LWV� PRWRUF\FOHV�� KH� GLG� VWDWH� WKDW� ZKHQ� D� PRWRUF\FOH



-��$��������

������

DOUHDG\�ZDV� DVVHPEOHG� �VXFK�DV� D�XVHG�PRWRUF\FOH��� LW� WRRN� ³FRQVLGHUDEO\

ORQJHU´�WR�GLVFRQQHFW�WKH�MXPSHU�ZLUHV��ZKLFK�FRXOG�EH�FXW�³LQ�D�KXUU\´��1�7�

DW� ��������� ���������� � 7H[WHU� DOVR� DGPLWWHG� /+'� GLG� QRW� LQVSHFW� LWV

PRWRUF\FOHV�WR�GHWHUPLQH�ZKHWKHU�D�SUHYLRXV�RZQHU�KDG�FXW�RU�GLVFRQQHFWHG

WKH�PRWRUF\FOH¶V�MXPSHU�ZLUHV��1�7��DW����������

���� 6HFRQGO\�� /+'� FRQWHQGV� WKH� WULDO� FRXUW� LPSURSHUO\� H[FOXGHG� )UH\¶V

DGPLVVLRQV�LQ�WKH�UHODWHG�IHGHUDO�DFWLRQ����7KH�DGPLVVLRQV�ZHUH�FRQWDLQHG�LQ

)UH\¶V�DQVZHUV�WR�LQWHUURJDWRULHV��DQG�DIWHU�UHYLHZLQJ�WKH�UHFRUG��ZH�DJUHH

ZLWK�WKH�WULDO�FRXUW�WKDW�WKHUH�ZDV�QR�LQFRQVLVWHQF\�EHWZHHQ�)UH\¶V�WHVWLPRQ\

DW� WULDO� DQG� KLV� DGPLVVLRQV� LQ� WKH� IHGHUDO� DFWLRQ� �1�7��� ���������� DW� ����

������ � ,Q� KLV� IHGHUDO� FDVH�� )UH\� PDLQWDLQHG� WKH� PRWRUF\FOH� ZDV� GHIHFWLYH

EHFDXVH�LWV�GHVLJQ�DOORZHG�IRU� WKH�HDV\�GLVFRQQHFWLRQ�RI�WKH� MXPSHU�ZLUHV�

,Q�WKLV�FDVH��)UH\�FODLPHG�/+'�GLVFRQQHFWHG��RU�FXW��WKH�ZLUHV�DQG�RU�VROG�D

PRWRUF\FOH�WKDW�ZDV�GHIHFWLYH�EHFDXVH�RI�WKH�FXW�ZLUHV���)XUWKHUPRUH��HYHQ

LI� )UH\¶V� DGPLVVLRQV� ZHUH� LQ� VRPH� PDQQHU� LQFRQVLVWHQW� ZLWK� KLV� WULDO

WHVWLPRQ\�� WKHLU� SUREDWLYH� YDOXH� ZDV� IDU� RXWZHLJKHG� E\� WKH� SRWHQWLDO

SUHMXGLFH� WR� )UH\�� ZKLFK� ZRXOG� KDYH� EHHQ� FDXVHG� E\� DQ\� UHIHUHQFH� WR

SDUDOOHO�OLWLJDWLRQ�DQG�WKH�UHFRYHU\�RI�PRQH\�IURP�RWKHU�VRXUFHV�

���� /+'�DOVR�DUJXHV�WKH�WULDO�FRXUW�HUURQHRXVO\�SUHYHQWHG�LW�IURP�VKRZLQJ

)UH\¶V�RZQ�DFWLRQV�ZHUH�D�FDXVH�RI�KLV�LQMXULHV���8SRQ�UHYLHZLQJ�WKH�UHFRUG�

����������������������������������
��)UH\�DSSDUHQWO\�GLG�QRW�YHULI\�WKH�VHW�RI�DQVZHUV�WR�LQWHUURJDWRULHV��ZKLFK
FRQWDLQHG�PDQ\�RI�WKHVH�DGPLVVLRQV��1�7�������������DW����������
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ZH�ILQG�WKLV�FODLP�WR�EH�ZLWKRXW�PHULW���:KLOH�/+'�FRQWHQGV�)UH\�FDXVHG�WKH

DFFLGHQW� E\� IDLOLQJ� WR� GULYH� DURXQG� =LPPHUPDQ� DQG� E\� IDLOLQJ� WR� XVH� ERWK

IURQW�DQG�UHDU�EUDNHV�� WKLV� LV�QRW�WKH�VRUW�RI� UHFNOHVV�FRQGXFW�ZKLFK�ZRXOG

FRQVWLWXWH�D�VXSHUVHGLQJ�FDXVH���&KLOGHUV�Y��3RZHU�/LQH�(TXLS��5HQWDOV�

VXSUD��%DVFHOOL� Y�� 5DQG\�� ,QF��� ���� $��G� ������ ���������� �3D�� 6XSHU�

������ �FLWLQJ�SODLQWLII¶V� DGPLVVLRQ�KH�KDG�EHHQ�GULYLQJ�KLV�PRWRUF\FOH� DW� D

VSHHG�RI�����PLOHV�SHU�KRXU����$V�D�UHVXOW��WKLV�FDVH�IDOOV�ZLWKLQ�WKH�JHQHUDO

UXOH� WKDW� FRQWULEXWRU\� DQG� FRPSDUDWLYH� QHJOLJHQFH� DUH� QRW� GHIHQVHV� WR� D

VWULFW� SURGXFW� OLDELOLW\� DFWLRQ�� �.LPFR�'HY�� &RUS�� Y�� 0LFKDHO� '¶V� &DUSHW

2XWOHWV�� ���� 3D�� ��� ���� $��G� ���� �������� 0F&RZQ� Y�� ,QWHUQDWLRQDO

+DUYHVWHU�&R�������3D����������$��G��������������2I�FRXUVH��WKH�JHQHUDO

UXOH�GRHV�QRW�DSSO\�LQ�D�FDVH�VXFK�DV�WKLV��LI�LW�LV�IRXQG�WKH�SODLQWLII�DVVXPHV

WKH�ULVN�NQRZLQJ�RI�D�GHIHFW�ZKLFK�KH�ODWHU�FODLPV�LV�WKH�VXEVWDQWLDO�FDXVH�RI

WKH�DFFLGHQW���6HH�)HUUDUR�Y��)RUG�0RWRU�&R�������3D����������������$��G

�����������������,I�D�EX\HU�NQRZV�RI�D�GHIHFW�LQ�D�SURGXFW�DQG�YROXQWDULO\

DQG�XQUHDVRQDEO\�SURFHHGV�WR�XVH�WKH�SURGXFW��WKLV�VKRXOG�SUHFOXGH�UHFRYHU\

DQG� FRQVWLWXWH� D� FRPSOHWH� GHIHQVH� WR� WKH� DFWLRQ� HYHQ� LQ� FDVHV� RI� VWULFW

OLDELOLW\���

����������������������������������
��'HVSLWH� WKH� ODQJXDJH� LQ� )HUUDUR� Y�� )RUG�0RWRU� &R��� ���� 3D�� ����� ���
$��G� ���� �������� WKDW� NQRZOHGJH� RI� D� GHIHFW� IROORZHG� E\� YROXQWDU\� DQG
XQUHDVRQDEOH�XVH�WKHUHDIWHU�VKRXOG�SUHFOXGH�UHFRYHU\�HYHQ�LQ�FDVHV�RI�VWULFW
OLDELOLW\�� WKLV� FDVH� LV� GLVWLQJXLVKDEOH� LQ� WKDW� XVH� RI� D� PRWRUF\FOH� GXULQJ
GD\OLJKW� KRXUV� ZLWKRXW� DQ� RSHUDWLQJ� KHDGOLJKW� PD\� QRW� EH� SHU� VH
XQUHDVRQDEOH�DV�ZRXOG�EH�WKH�FDVH�RI�XVLQJ�D�YHKLFOH�ZLWK�D�GHIHFW�FDXVLQJ�D
ZKHHO�ORFN�DQG�D�PDOIXQFWLRQLQJ�JDV�SHGDO�RQ�VHYHUDO�SUHYLRXV�RFFDVLRQV�DV
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���� ,Q� LWV� IRXUWK� FODLP� RI� WULDO� FRXUW� HUURU�� /+'�PDLQWDLQV� WKH� WULDO� FRXUW

HUURQHRXVO\�HQWHUHG�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�+'0&��%\�2UGHU�HQWHUHG

)HEUXDU\� ���� ������ WKH� WULDO� FRXUW� JUDQWHG� VXPPDU\� MXGJPHQW� LQ� IDYRU� RI

+'0&�DQG�VWUXFN�LW�DV�D�SDUW\�WR�WKLV�DFWLRQ����5HFRUG����������������DW��

�����8QGHU�WKH�UXOHV�RI�DSSHOODWH�SURFHGXUH�HIIHFWLYH�DW�WKDW�WLPH��WKLV�ZDV�D

ILQDO�2UGHU��DQG�WKH�SDUWLHV��WKHUHIRUH��KDG�WKLUW\������GD\V�LQ�ZKLFK�WR� ILOH

QRWLFH�RI�DSSHDO��3D�5�$�3�������)LQDO�2UGHUV��*HQHUDOO\��1RWH��� �+DYLQJ

IDLOHG�WR�GR�VR��WKH�SDUWLHV�FDQQRW�QRZ�EH�KHDUG�WR�FRPSODLQ�DQG�ZH�ILQG�WKLV

LVVXH�KDV�EHHQ�ZDLYHG�

�������������������������������������������������������������������������������������������������������������
LQ�)HUUDUR�� �7KLV�GRHV�QRW��KRZHYHU��SUHFOXGH�DVVXPSWLRQ�RI�WKH� ULVN��7KH
5HVWDWHPHQW��6HFRQG��RI�7RUWV�������$��LQ�SHUWLQHQW�SDUW��SURYLGHV�

&RPPHQW�

���F��0HDQLQJV�RI�DVVXPSWLRQ�RI�ULVN�

�����

��� ,Q� D� WKLUG� W\SH� RI� VLWXDWLRQ� WKH� SODLQWLII�
DZDUH� RI� D� ULVN� FUHDWHG� E\� WKH� QHJOLJHQFH� RI� WKH
GHIHQGDQW�� SURFHHGV� RU� FRQWLQXHV� YROXQWDULO\� WR
HQFRXQWHU�LW«���7KH�VDPH�SROLF\�RI�WKH�FRPPRQ�ODZ
ZKLFK� GHQLHV� UHFRYHU\� WR� RQH� ZKR� H[SUHVVO\
FRQVHQWV� WR�DFFHSW�D� ULVN�ZLOO��KRZHYHU�� SUHYHQW�KLV
UHFRYHU\�LQ�VXFK�D�FDVH�

��&XUUHQWO\�� DQ�2UGHU� LV� QRW� ILQDO�XQOHVV� LW� GLVSRVHV� RI� DOO� FODLPV�DQG�RI� DOO
SDUWLHV���+RZHYHU��WKH�DPHQGPHQWV�LPSRVLQJ�WKLV�UHTXLUHPHQW�DSSO\�RQO\�WR
DFWLRQV�FRPPHQFHG�DIWHU�-XO\����������RU�2UGHUV�HQWHUHG�RQ�RU�DIWHU�0DUFK
����������6LQFH�WKLV�DFWLRQ�2UGHU�GRHV�QRW�ILW�LQWR�HLWKHU�RI�WKRVH�FDWHJRULHV�
WKH� WULDO� FRXUW¶V� 2UGHU� RI� )HEUXDU\� ���� ������ ZDV� ILQDO� DQG� LPPHGLDWHO\
DSSHDODEOH�
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���� )LQDOO\�� /+'� FRQWHQGV� WKH� WULDO� FRXUW� HUURQHRXVO\� UHIXVHG� WR� JUDQW� D

QHZ� WULDO� DIWHU� /+'� GLVFRYHUHG� )UH\� KDG� IDLOHG� WR� GLVFORVH� D� VHWWOHPHQW

DJUHHPHQW� ZLWK� =LPPHUPDQ�� � 8QGHU� WKH� DJUHHPHQW�� )UH\� DJUHHG� QRW� WR

SXUVXH�DQ\�FODLPV�DJDLQVW�=LPPHUPDQ�DQG�=LPPHUPDQ�WHQGHUHG�WKH�OLPLWV

RI�KLV� LQVXUDQFH�FRYHUDJH�DQG�DJUHHG�KH� ³>ZRXOG@�QRW� FRQWHQG� WKDW� >)UH\@

ZDV�DW�IDXOW�LQ�DQ\�ZD\�´��:KLOH�/+'�FRQWHQGV�³>LW@�ZDV�SUHMXGLFHG�E\�EHLQJ

XQDEOH� WR� LQWHUURJDWH� =LPPHUPDQ� DV� WR� KLV� SRVVLEOH� ELDV�´� ZH� ILQG� WKLV

FRQWHQWLRQ� WR� EH� ZLWKRXW� PHULW�� � �6HH� /+'¶V� %ULHI� DW� ����� � )LUVW�� WKH

DJUHHPHQW� LQ� TXHVWLRQ� FDQQRW� EH� FKDUDFWHUL]HG� DV� D� ³0DU\� &DUWHU

$JUHHPHQW�´� �6HH�+DWILHOG� Y�� &RQWLQHQWDO� ,PSRUWV�� ,QF��� ���� 3D�� ����

���� $��G� ���� �������� � 6LQFH� =LPPHUPDQ� ZDV� VWLOO� OLDEOH� IRU� D� FODLP� RI

FRQWULEXWLRQ�� WKH� DJUHHPHQW� GLG� QRW� DOWHU� =LPPHUPDQ¶V� ³QRUPDO´� LQWHUHVW

VXFK� WKDW� KH� EHQHILWHG� E\� IRVWHULQJ� )UH\¶V� FDVH�� � ,G�� DW� ����� ���� $��G� DW

������6HFRQG��/+'¶V�OLDELOLW\�ZDV�EDVHG�RQ�D�FODLP�VRXQGLQJ�LQ�VWULFW�SURGXFW

OLDELOLW\��DQG�/+'�ZDV� WKHUHIRUH�QRW�HQWLWOHG� WR� EHQHILW� IURP�DQ\� WHVWLPRQ\

UHJDUGLQJ�)UH\¶V�DOOHJHG�IDXOW���6HH�.LPFR�'HY��&RUS���VXSUD�

���� ,Q�KLV�FURVV�DSSHDO��=LPPHUPDQ�ILUVW�DUJXHV�KH�LV�HQWLWOHG�WR�MXGJPHQW

Q�R�Y�� RU�� LQ� WKH� DOWHUQDWLYH�� D� QHZ� WULDO� EHFDXVH� WKH� MXU\¶V� YHUGLFW� LV� QRW

ORJLFDOO\� VXSSRUWHG�E\� WKH� HYLGHQFH�� � 6SHFLILFDOO\�� KH�PDLQWDLQV� WKDW� HLWKHU

WKH�PRWRUF\FOH�ZDV�³YLVLEOH´�DQG�/+'�ZDV�QRW�OLDEOH�IRU�DQ\�DOOHJHG�GHIHFW�

RU�WKH�PRWRUF\FOH�ZDV�QRW�YLVLEOH�DQG�=LPPHUPDQ�GLG�QRWKLQJ�ZURQJ���:KLOH

WKLV� DUJXPHQW� GRHV� EHDU� D� FHUWDLQ� DPRXQW� RI� VXSHUILFLDO� ORJLF�� LW� LV
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QHYHUWKHOHVV�ZKROO\�ZLWKRXW�PHULW���&OHDUO\��)UH\¶V�PRWRUF\FOH�ZDV�³YLVLEOH´��

ZLWK� RU� ZLWKRXW� LWV� KHDGOLJKW� LOOXPLQDWHG�� ZLWKRXW� WKH� KHDGOLJKW� RQ�� WKH

PRWRUF\FOH� ZDV� VLPSO\� OHVV� GLVFHUQDEOH� DQG� ODFNHG� FRQVSLFXLW\�� � +DG

=LPPHUPDQ� EHHQ� SD\LQJ� FORVHU� DWWHQWLRQ�� KH� PLJKW� KDYH� QRWLFHG� )UH\¶V

PRWRUF\FOH�LQ�WLPH�WR�DYRLG�D�FROOLVLRQ��%\� LWV� ILQGLQJV�� WKH� MXU\�QHFHVVDULO\

GHWHUPLQHG�=LPPHUPDQ�ZDV�QRW�SD\LQJ�DGHTXDWH�DWWHQWLRQ��DQG�KLV�DFWLRQV

WKHUHIRUH�FRQWULEXWHG�WR�WKH�DFFLGHQW���%\�WKH�VDPH�WRNHQ��/+'�FRXOG�QRW�EH

UHOLHYHG�RI�OLDELOLW\��EXW�IRU�)UH\¶V�DVVXPSWLRQ�RI�WKH�ULVN��EHFDXVH�LI�/+'�KDG

VROG� D� PRWRUF\FOH� ZLWK� DQ� DXWRPDWLFDOO\� DFWLYDWHG� KHDGOLJKW�� =LPPHUPDQ�

GHVSLWH�QRW� SD\LQJ� FORVH� DWWHQWLRQ� WR� RQFRPLQJ� WUDIILF��PLJKW� KDYH�QRWLFHG

)UH\��$V�LQGLFDWHG�DERYH��KRZHYHU��)UH\¶V�DVVXPSWLRQ�RI�WKH�ULVN��E\�XVLQJ�D

NQRZQ�GHIHFWLYH� LQVWUXPHQWDOLW\�� FDQQRW�EH� LJQRUHG�� �7KXV��RQ� WKH� IDFWV� RI

WKLV� FDVH�� WKH� UHODWLYH� UHVSRQVLELOLW\� RI� HDFK� RI� WKH� SDUWLHV�� GHVSLWH� )UH\¶V

DVVXPSWLRQ� RI� WKH� ULVN�� PD\� EH� VXFK� WKDW� VROH� UHVSRQVLELOLW\� FDQQRW� EH

DWWULEXWHG�WR�HLWKHU�RI�WKHP�

���� =LPPHUPDQ¶V� VHFRQG� DUJXPHQW� FRQFHUQV� WKH� WULDO� FRXUW¶V� JUDQW� RI

VXPPDU\� MXGJPHQW� LQ� IDYRU� RI� +'0&�� KRZHYHU�� ZH� SUHYLRXVO\� IRXQG� WKLV

DUJXPHQW�WR�EH�ZDLYHG���=LPPHUPDQ¶V�WKLUG�FRQWHQWLRQ�LV�DOVR�ZLWKRXW�PHULW�

:KLOH�=LPPHUPDQ�PDLQWDLQV�KLV�OLDELOLW\�LV�OLPLWHG�WR�KLV���������LQVXUDQFH

SROLF\�� WKLV� FODLP� LV� EDVHG� RQ� D� QRQ� SUR�UDWD� UHOHDVH� DJUHHPHQW�� ZKLFK

����������������������������������
���%\�XVH�RI�WKH� WHUP�³YLVLEOH´��ZH�PHDQ� WKH�PRWRUF\FOH� GLG�QRW� GLVDSSHDU
ZKHQ�LWV�KHDGOLJKW�ZDV�QRW�LQ�RSHUDWLRQ�
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SUHYHQWV�RQO\�)UH\�IURP�SXUVXLQJ�D�FODLP�DJDLQVW�=LPPHUPDQ���/+'�UHPDLQV

IUHH� WR� EULQJ� D� FRQWULEXWLRQ� FODLP�� DQG� =LPPHUPDQ¶V� OLDELOLW\�� WKHUHIRUH�� LV

QRW�OLPLWHG�WR�WKH�SURFHHGV�RI�KLV�LQVXUDQFH�SROLF\���$V�WR�=LPPHUPDQ¶V�ILQDO

FODLP�FRQFHUQLQJ�KLV�³WUXH�ILQDQFLDO�H[SRVXUH�´�WKLV�ZLOO�EH�DGGUHVVHG�LQ�RXU

UHVROXWLRQ�RI�)UH\¶V�DUJXPHQWV�LQYROYLQJ�GHOD\�GDPDJHV�

���� ,Q�KLV�DSSHDO��)UH\�FKDOOHQJHV�YDULRXV�DVSHFWV�RI�WKH�WULDO�FRXUW¶V�DZDUG

RI�GHOD\�GDPDJHV���)LUVW��KH�FRQWHQGV�WKH�WULDO�FRXUW�HUUHG�LQ�IDLOLQJ�WR�KROG

/+'� DQG� =LPPHUPDQ� MRLQWO\� DQG� VHYHUDOO\� OLDEOH� IRU� GHOD\� GDPDJHV�� � :H

DJUHH���'HOD\�GDPDJHV�EHFRPH�D�SDUW�RI�WKH�YHUGLFW��DQG�WKH�GHIHQGDQWV�DUH

WKHUHDIWHU� OLDEOH� IRU� WKH� GHOD\� GDPDJHV� LQ� WKH� VDPH� PDQQHU� DV� WKH

XQGHUO\LQJ�YHUGLFW���7UXGH�Y��0DUWLQ������$��G�����������3D��6XSHU��������

DSSHDO�JUDQWHG�� ����3D�� ����� ����$��G�������������:LUWK�Y��0LOOHU�� ���

$��G������������������3D��6XSHU���������DSSHDO�GLVPLVVHG�DV�LPSURYLGHQWO\

JUDQWHG�� ���� 3D�� ����� ���� $��G� ���� �������� 7LQGDO� Y�� 6RXWKHDVWHUQ

3HQQV\OYDQLD� 7UDQVS�� $XWK��� ���� $��G� ����� ���� �3D�� 6XSHU�� ������ �HQ

EDQF����=LPPHUPDQ�DUJXHV�KH�VKRXOG�QRW�EH�MRLQWO\�DQG�VHYHUDOO\�OLDEOH�IRU

GHOD\� GDPDJHV� EHFDXVH� WKH� VWDWXWH� RI� OLPLWDWLRQV� H[SLUHG� EHIRUH� KH� ZDV

MRLQHG�DV�DQ�DGGLWLRQDO�GHIHQGDQW���7KLV�DUJXPHQW�LV�ZLWKRXW�PHULW�EHFDXVH

=LPPHUPDQ�RULJLQDOO\�ZDV�VXHG�ZLWKLQ�WKH�VWDWXWH�RI�OLPLWDWLRQV�DW�1R�����

�������DQG�WKDW�DFWLRQ�ZDV�ODWHU�FRQVROLGDWHG�ZLWK�WKH�LQVWDQW�PDWWHU��1�7��
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���������� DW� ������������ � =LPPHUPDQ� DOVR� PDLQWDLQV� KH� ZDV� QRW

UHVSRQVLEOH�IRU�DQ\�GHOD\�LQ�WKHVH�SURFHHGLQJV�EHFDXVH�KH�RIIHUHG�WKH�OLPLWV

RI�KLV�LQVXUDQFH�SROLF\��DQG�)UH\�VRXJKW�QRWKLQJ�HOVH�RI�KLP���7KLV�PD\�EH

WKH�FDVH��EXW�WKH�RIIHU�ZDV�QHYHUWKHOHVV�LQVXIILFLHQW�WR�UHOHDVH�=LPPHUPDQ¶V

UHVSRQVLELOLW\�IRU�GHOD\�GDPDJHV�XQGHU��%HUU\�Y��$QGHUVRQ������$��G����

�3D��6XSHU���������HQ�EDQF����0RUHRYHU��DOWKRXJK�=LPPHUPDQ�DWWHPSWV�WR

DYRLG�MRLQW�DQG�VHYHUDO�OLDELOLW\�E\�UHO\LQJ�RQ�-D]ELQVHN�Y��&KDQJ������$��G

�����3D��6XSHU���������WKLV�UHOLDQFH�LV�PLVSODFHG���8QOLNH�=LPPHUPDQ�� WKH

GHIHQGDQW�LQ�-D]ELQVHN�PDGH�D�VXIILFLHQW�VHWWOHPHQW�RIIHU�SULRU�WR�WULDO���,G�

DW����������������

���� )UH\�QH[W�FRQWHQGV�WKH�WULDO�FRXUW�HUUHG�LQ�UHGXFLQJ�GHOD\�GDPDJHV�GXH

WR�GHOD\V�ZKLFK�KH�DOOHJHGO\� FDXVHG�� �$IWHU� )UH\� ILOHG�KLV�PRWLRQ� IRU� GHOD\

GDPDJHV�� ERWK� /+'�DQG�=LPPHUPDQ� ILOHG� DQVZHUV� VHHNLQJ� WR� H[FOXGH� WKH

IROORZLQJ�SHULRGV� RI� WLPH�� � ���� WKH�SHULRG�EHWZHHQ�)HEUXDU\����� �����DQG

)HEUXDU\�����������GXH�WR�SHQGLQJ�PRWLRQV������D�SHULRG�RI����GD\V�GXH�WR

)UH\¶V� DOOHJHG� GHOD\� LQ� GLVFRYHU\�� DQG� ���� WKH� SHULRG� IURP� 0D\� ��� ����

WKURXJK�2FWREHU�����������ZKHQ�WULDO�DOOHJHGO\�ZDV�GHOD\HG�DW�WKH�UHTXHVW�RI

)UH\�� � 'HVSLWH� VHHNLQJ� WKH� DERYH� H[FOXVLRQV�� /+'� WKHQ� FDOFXODWHG� GHOD\

����������������������������������
���$OWKRXJK�=LPPHUPDQ�ZDV� MRLQHG�DV�DQ�DGGLWLRQDO�GHIHQGDQW�SULRU� WR� WKH
DIRUHPHQWLRQHG�FRQVROLGDWLRQ��KH�ZDLYHG�DQ\�VWDWXWH�RI�OLPLWDWLRQV�DUJXPHQW
E\�IDLOLQJ�WR�UDLVH�LW�LQ�KLV�DQVZHU�WR�/+'¶V�RULJLQDO�WKLUG�SDUW\�FRPSODLQW�

���:H� UHFRJQL]H�=LPPHUPDQ¶V� ³WUXH� ILQDQFLDO� H[SRVXUH´� GRHV� QRW� LQFOXGH� D
GLUHFW�FODLP�E\�)UH\���+RZHYHU��=LPPHUPDQ�LV�MRLQWO\�DQG�VHYHUDOO\�OLDEOH�IRU
ERWK�WKH�DPRXQW�RI�WKH�MXU\¶V�YHUGLFW�DQG�WKH�DZDUG�RI�GHOD\�GDPDJHV�
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GDPDJHV� VR� DV� WR� H[FOXGH� RQO\� RQH� ���GD\� SHULRG� GXH� WR� )UH\¶V� DOOHJHG

UHIXVDO�WR�FRPSO\�ZLWK�WKH�UXOHV�RI�FLYLO�SURFHGXUH�UHJDUGLQJ�GLVFRYHU\���

���� /DWHU�� )UH\� DGPLWWHG� GHOD\� GDPDJHV� VKRXOG� EH� FDOFXODWHG� IURP� WKH

GDWH�WKH�FRPSODLQW�ZDV�ILOHG��UDWKHU�WKDQ�WKH�GDWH�RI�WKH�SUDHFLSH�IRU�ZULW�RI

VXPPRQV����)UH\¶V�%ULHI�DW������ �$W�WKDW�SRLQW�� WKH�FDOFXODWLRQV�RI�/+'�DQG

)UH\� ZHUH� VXEVWDQWLDOO\� WKH� VDPH��H[FHSW� IRU� WKH� DOOHJHG� ���GD\� GHOD\� LQ

GLVFRYHU\������� � 'HVSLWH� WKH� SDUWLHV¶� DJUHHPHQW� FRQFHUQLQJ�PRVW� DVSHFWV� RI

GHOD\� GDPDJHV�� WKH� WULDO� FRXUW� WKHUHDIWHU� DZDUGHG� GHOD\� GDPDJHV�� ZKLFK

ZHUH�RYHU���������OHVV�WKDQ�HYHQ�WKDW�LQGLFDWHG�E\�/+'¶V�FDOFXODWLRQV���7KH

WULDO�FRXUW�SURYLGHG�DEVROXWHO\�QR�MXVWLILFDWLRQ�IRU�LWV�DZDUG��DQG�QR�WUDQVFULSW

ZDV�PDGH�RI�DQ\�RI�WKH�SURFHHGLQJV�

���� $V� LQGLFDWHG� DERYH�� KRZHYHU�� VLQFH� )UH\¶V� DVVXPSWLRQ� RI� WKH� ULVN

UHOLHYHV� /+'� IURP� OLDELOLW\� LQ� WKLV� FDVH�� LW� OHDYHV� =LPPHUPDQ� WKH� VROH

UHPDLQLQJ� SDUW\� WR� WKH� DFWLRQ� WR� ZKRP� OLDELOLW\� DQG� GDPDJHV� FDQ� EH

DVVHVVHG�� � 7KHUHIRUH�� DV� WR� GHOD\� GDPDJHV�� VLQFH� /+'� LV� QRW� OLDEOH� DQG

����������������������������������
���=LPPHUPDQ�QHYHU�SURYLGHG�D�FDOFXODWLRQ�RI�GHOD\�GDPDJHV�

���$OWKRXJK� WKH� FDOFXODWLRQV� RI� /+'� DQG� )UH\�ZHUH� VXEVWDQWLDOO\� WKH� VDPH�
/+'� XVHG� WKH� GDWH� RI� WKH� FRPSODLQW¶V� FHUWLILFDWH� RI� VHUYLFH� �)HEUXDU\� ���
������� ZKLOH� )UH\� XVHG� WKH� GDWH� WKH� FRPSODLQW� ZDV� ILOHG� �)HEUXDU\� ���
������

��� =LPPHUPDQ� QHYHU� SURYLGHG� DQ\� FDOFXODWLRQ� RI� GHOD\� GDPDJHV� DQG� KDV
SURYLGHG�OLWWOH�LI�DQ\�DQDO\VLV�FRQFHUQLQJ�WKH�H[FOXVLRQ�RI�WKH�WLPH�SHULRGV�LQ
TXHVWLRQ�
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=LPPHUPDQ�KDV�VHWWOHG�ZLWK�)UH\��WKH� LVVXH�RI�GHOD\�GDPDJHV� LV� UHQGHUHG

PRRW�

���� )UH\¶V� ILQDO� FODLP� LV� WULDO� FRXUW� HUURU� LQ� DZDUGLQJ� DWWRUQH\V¶� IHHV� DQG

FRVWV� GXH� WR� )UH\¶V� IDLOXUH� WR� GLVFORVH� KLV� DJUHHPHQW�ZLWK� =LPPHUPDQ�� $V

WKLV�LVVXH�ZDV�QRW�UDLVHG�LQ�D�PRWLRQ�IRU�SRVW�WULDO�UHOLHI��LW�LV�ZDLYHG�� �6HH

3D�5�&�3�� ������� 3RVW�7ULDO� 5HOLHI�� 3D�5�$�3�� ����� 5HTXLVLWHV� IRU

5HYLHZDEOH�,VVXH���D��*HQHUDO�5XOH�

���� -XGJPHQW�YDFDWHG�

���� -XULVGLFWLRQ�UHOLQTXLVKHG�

���� 'LVVHQWLQJ�2SLQLRQ�E\�%HFN��-�
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$SSHDO�IURP�WKH�-XGJPHQW�(QWHUHG�)HEUXDU\���
������,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�&KHVWHU

&RXQW\��&LYLO
1R��&�$����������

%()25(���7$0,/,$��25,(�0(/9,1�DQG�%(&.��--�

',66(17,1*�23,1,21�E\�%(&.��-��

��� ,�GLVVHQW���,�ZRXOG�UHPDQG�WKLV�PDWWHU�IRU�D�QHZ�WULDO�

��� 7KH�PDMRULW\�ILQGV�WKDW�WKH�SODLQWLII��5LFN�)UH\��DVVXPHG�WKH�ULVN���7KH

PDMRULW\�PDNHV�WKLV�GHWHUPLQDWLRQ�DV�D�PDWWHU�RI�ODZ��FRPSOHWHO\�RYHUULGLQJ

WKH�GHFLVLRQ� RI� WKH� MXU\��ZKLFK� FRQVLGHUHG� DQG� UHMHFWHG� WKH� DVVXPSWLRQ� RI

WKH� ULVN� GHIHQVH�� � ,Q� GRLQJ� VR�� WKH� PDMRULW\� H[SUHVVO\� FRXQWHUPDQGV� WKH

MXU\¶V�IDFWXDO�FRQFOXVLRQV�DQG�HYHQ�JRHV�VR�IDU�DV�WR�PDNH�LWV�RZQ�FUHGLELOLW\
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GHWHUPLQDWLRQ�DV�WR�)UH\¶V�RZQ�WHVWLPRQ\�UHJDUGLQJ�KLV�XQGHUVWDQGLQJ�RI�WKH

ULVN�KH�IDFHG�

��� ,Q� P\� YLHZ�� WKH� PDMRULW\� KDV� PLVFRQWUXHG� WKH� ODZ� DSSOLFDEOH� WR

DVVXPSWLRQ�RI�WKH�ULVN�LQ�D�VWULFW�OLDELOLW\�FDVH�DQG�KDV�LPSURSHUO\�H[FHHGHG

WKH�DXWKRULW\�RI�DQ�DSSHOODWH�FRXUW�

��� ,Q�VWDUN�FRQWUDVW� WR�WKH�PDMRULW\¶V�GLVSRVLWLRQ�RI� WKLV�PDWWHU�� ,�ZRXOG

YDFDWH�WKH�MXGJPHQW�HQWHUHG�RQ�WKH�MXU\¶V�YHUGLFW�DQG�UHPDQG�IRU�D�QHZ�WULDO

RQ�WKH�JURXQG�WKDW�D�QHZ�DQG�GLIIHUHQW�OHJDO�VWDQGDUG�DSSOLHV�LQ�GHWHUPLQLQJ

ZKHWKHU� D� VHOOHU� RI� XVHG�� DV� RSSRVHG� WR� QHZ�� SURGXFWV� LV� VWULFWO\� OLDEOH�

7KXV��GHIHQGDQW�/DQFDVWHU�+DUOH\�'DYLGVRQ��,QF��LV�HQWLWOHG�WR�D�QHZ�WULDO�DW

ZKLFK�WKH�DSSURSULDWH�VWDQGDUG�LV�DSSOLHG�

,���)DFWV�DQG�3URFHGXUDO�+LVWRU\

��� 3ODLQWLII� 5LFN� )UH\� ZDV� LQMXUHG� ZKHQ� WKH� PRWRUF\FOH� KH� ZDV� GULYLQJ

FROOLGHG�ZLWK�WKH�DXWRPRELOH�GULYHQ�E\�GHIHQGDQW�'RQDOG�=LPPHUPDQ�� �7KH

DFFLGHQW� RFFXUUHG� GXULQJ� GD\OLJKW� KRXUV� XQGHU� FOHDU�� GU\� FRQGLWLRQV�

=LPPHUPDQ�� ZKR� ZDV� PDNLQJ� D� OHIW� WXUQ� RQWR� 5RXWH� ���� (DVW� LQ

+RQH\EURRN��&KHVWHU�&RXQW\�� VWRSSHG�DW� WKH�VWRS�VLJQ�� ORRNHG� IRU� YHKLFOHV

FRPLQJ�IURP�HLWKHU�GLUHFWLRQ�RQ�5RXWH�����DQG��VHHLQJ�QRQH��EHJDQ�KLV�WXUQ�

$V�KH�HQWHUHG�WKH�ZHVWERXQG�ODQHV�RI�5RXWH������KH�VDZ�)UH\¶V�PRWRUF\FOH

DSSURDFKLQJ� LQ� WKH� ZHVWERXQG� ODQHV�� � )UH\� ZDV� GHVFHQGLQJ� D� KLOO� ZKLFK

FUHVWHG� DERXW� ���� IHHW� WR� WKH� HDVW� RI� WKH� LQWHUVHFWLRQ�� � =LPPHUPDQ

DFFHOHUDWHG� LQ� DQ� DWWHPSW� WR� FOHDU� WKH� ZHVWERXQG� ODQHV�� EXW� )UH\� FROOLGHG
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ZLWK� WKH� OHIW� UHDU� VLGH� RI� =LPPHUPDQ¶V� FDU�� VXIIHULQJ� VHULRXV� LQMXULHV

LQFOXGLQJ�SHUPDQHQW�EUDLQ�GDPDJH�DQG�YLVLRQ�LPSDLUPHQW�

��� )UH\�EURXJKW�WKLV�DFWLRQ�DJDLQVW�=LPPHUPDQ�DQG�GHIHQGDQW�/DQFDVWHU

+DUOH\� 'DYLGVRQ�� ,QF�� �³/+'´��� WKH� GHDOHU�� ZKLFK� KDG� VROG� KLP� WKH� XVHG

PRWRUF\FOH�KH�ZDV� ULGLQJ�DW� WKH� WLPH�RI� WKH� DFFLGHQW���� � � =LPPHUPDQ�ZDV

VXHG�XQGHU�D�QHJOLJHQFH�WKHRU\�DQG�/+'�ZDV�VXHG�DV�D�VHOOHU�RI�D�GHIHFWLYH

SURGXFW�XQGHU�D�VWULFW�OLDELOLW\�WKHRU\�

��� 7KH�RULJLQDO�FRPSODLQW�DOVR�FRQWDLQHG�FRXQWV�DJDLQVW�/+'�VRXQGLQJ�LQ

QHJOLJHQFH�DQG�EUHDFK�RI�FRQWUDFW���2QO\�WKH�VWULFW�OLDELOLW\�FODLP�SURFHHGHG

WR�WULDO��KRZHYHU��DQG�QR�LVVXH�UHJDUGLQJ�RWKHU�FODLPV�UDLVHG�E\�)UH\�LQ�WKH

RULJLQDO�FRPSODLQW�KDYH�EHHQ�UDLVHG�RQ�DSSHDO�

��� 7KH� FUX[� RI� )UH\¶V� DFWLRQ� DJDLQVW� /+'� ZDV� WKH� FODLP� WKDW� WKH

PRWRUF\FOH�VROG�WR�KLP�E\�/+'�KDG�EHHQ�PDQXIDFWXUHG�ZLWK�D�IHDWXUH�WKDW

FDXVHG�WKH�KHDGOLJKW�WR�OLJKW�ZKHQHYHU�WKH�LJQLWLRQ�ZDV�WXUQHG�RQ��EXW�WKDW

����������������������������������
���7KH�FRPSODLQW�DOVR�QDPHG�+DUOH\�'DYLGVRQ�0RWRU�&R��� ,QF�� �³+'0&´���WKH�PRWRUF\FOH¶V
PDQXIDFWXUHU��DV�D�GHIHQGDQW�XQGHU�D�GHVLJQ�GHIHFW�WKHRU\����%HIRUH�WULDO��+'0&�PRYHG�IRU
DQG� ZDV� JUDQWHG� VXPPDU\� MXGJPHQW� EDVHG� RQ� D� UHOHDVH� H[HFXWHG� E\� )UH\� LQ� D� UHODWHG
DFWLRQ�LQ�IHGHUDO�FRXUW���2Q�DSSHDO��/+'�DQG�=LPPHUPDQ�FODLP��LQWHU�DOLD��WKDW�WKH�WULDO�FRXUW
HUUHG�LQ�JUDQWLQJ�VXPPDU\�MXGJPHQW�WR�+'0&���7KLV�FODLP��KRZHYHU��LV�ZDLYHG���$W�WKH�WLPH
WKH�JUDQW�RI�VXPPDU\�MXGJPHQW�UHPRYHG�+'0&�IURP�WKH�FDVH��3HQQV\OYDQLD�ODZ�SHUPLWWHG
DQ�LPPHGLDWH�DSSHDO�IURP�DQ�RUGHU�ZKLFK�SXW�DSSHOODQW�RXW�RI�FRXUW�DV�WR�D�SDUW\�RU�FODLP
HYHQ� LI� RWKHU� SDUWLHV� DQG�RU� FODLPV� UHPDLQHG� LQ� OLWLJDWLRQ�� � 7KH� DPHQGPHQWV� WR� 3D�5�$�3�
���� SUHFOXGLQJ� LPPHGLDWH� DSSHDOV� IURP� RUGHUV� GLVSRVLQJ� RI� IHZHU� WKDQ� DOO� FODLPV� DQG�RU
SDUWLHV�DEVHQW�WULDO�FRXUW�FHUWLILFDWLRQ�GR�QRW�DSSO\�WR�RUGHUV�HQWHUHG�SULRU�WR�0DUFK���������
6HH� 1RWH�� 3D�5�$�3�� ���� �DPHQGPHQWV� HQDFWHG� 0D\� ��� ������ HIIHFWLYH� -XO\� ��� ������ WR
JRYHUQ�RQO\�DFWLRQV�RULJLQDOO\�FRPPHQFHG�DIWHU�-XO\����������6XSUHPH�&RXUW�2UGHU�GDWHG
-DQXDU\�����������PDGH�DPHQGPHQWV�DSSOLFDEOH�WR�DOO�RUGHUV�HQWHUHG�RQ�RU�DIWHU�0DUFK���
������ UHJDUGOHVV� RI� GDWH� RI� FRPPHQFHPHQW� RI� DFWLRQ��� � �$V� WKH� RUGHU� JUDQWLQJ� VXPPDU\
MXGJPHQW� WR� +'0&� ZDV� HQWHUHG� RQ� )HEUXDU\� ���� ������ LW� ZDV� LPPHGLDWHO\� DSSHDODEOH�
:KHQ�QHLWKHU�/+'�QRU�=LPPHUPDQ�DSSHDOHG�WKH�VXPPDU\�MXGJPHQW�ZLWKLQ����GD\V�RI�LWV
HQWU\��WKH\�ZDLYHG�DQ\�FKDOOHQJH�WKH\�PLJKW�KDYH�UDLVHG�WR�+'0&¶V�UHPRYDO�IURP�WKH�FDVH�
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WKLV�IHDWXUH�KDG�EHHQ�GHIHDWHG�RQ�WKH�XVHG�PRWRUF\FOH�VROG�E\�/+'��ZLWK�WKH

UHVXOW� WKDW� WKH� KHDGOLJKW� RQ� )UH\¶V� ELNH� FDPH� RQ� RQO\� ZKHQ� WKH� NH\� ZDV

WXUQHG�WR�WKH�VHFRQG�RI�WZR�³RQ´�SRVLWLRQV���)UH\�FRQWHQGHG�WKDW�WKH�IDLOXUH

RI� WKH� KHDGOLJKW� WR� OLJKW� LQ� ERWK� ³RQ´� SRVLWLRQV� PDGH� WKH� PRWRUF\FOH� OHVV

FRQVSLFXRXV�WR�RWKHU�GULYHUV�ZKHQ�GULYHQ�ZLWK�WKH� LJQLWLRQ� LQ� WKH� ILUVW� ³RQ´

SRVLWLRQ���7KLV�FRQGLWLRQ��KH�DVVHUWHG��UHQGHUHG�WKH�PRWRUF\FOH�XQVDIH�IRU�LWV

LQWHQGHG� XVH� DQG� WKXV� FRQVWLWXWHG� D� GHIHFW�� ZKLFK� FDXVHG� WKH� DFFLGHQW

OHDGLQJ�WR�KLV�LQMXULHV�

��� 7KH� PDWWHU� ZHQW� WR� WULDO� EHIRUH� D� MXU\�� ZKLFK� FRQFOXGHG� LQ� VSHFLDO

LQWHUURJDWRULHV�WKDW�WKH�PRWRUF\FOH�ZDV�LQ�D�GHIHFWLYH�FRQGLWLRQ�ZKHQ�LW�ZDV

VROG� WR� )UH\�� WKDW� WKH� GHIHFW� KDG� EHHQ� D� VXEVWDQWLDO� IDFWRU� LQ� FDXVLQJ� WKH

DFFLGHQW��DQG�WKDW�)UH\�KDG�QRW�DVVXPHG�WKH�ULVN���7KH�MXU\�DOVR�IRXQG�WKDW

=LPPHUPDQ� ZDV� QHJOLJHQW� DQG� KLV� QHJOLJHQFH� ZDV� D� VXEVWDQWLDO� IDFWRU� LQ

FDXVLQJ� WKH� DFFLGHQW�� � 7KH� MXU\� DZDUGHG� )UH\� ��������� LQ� FRPSHQVDWRU\

GDPDJHV�DQG�DOORFDWHG�OLDELOLW\�����WR�/+'�DQG�����WR�=LPPHUPDQ���3RVW

WULDO� PRWLRQV� ZHUH� ILOHG� LQ� ZKLFK�� LQWHU� DOLD�� /+'� FRQWHQGHG� WKDW� WKH� WULDO

FRXUW� KDG�HUUHG� DV� D�PDWWHU� RI� ODZ� LQ�KROGLQJ� WKDW� /+'�DV� VHOOHU� RI� D� VL[�

\HDU�ROG� XVHG� PRWRUF\FOH� FRXOG� EH� KHOG� VWULFWO\� OLDEOH� IRU� GHIHFWV� LQ� WKDW

SURGXFW�WR�WKH�VDPH�H[WHQW�DV�WKH�VHOOHU�RI�D�QHZ�PRWRUF\FOH���)ROORZLQJ�WKH

GHQLDO� RI� SRVW� WULDO� PRWLRQV� DQG� WKH� DVVHVVPHQW� RI� GHOD\� GDPDJHV�

MXGJPHQWV�ZHUH�HQWHUHG�LQ�IDYRU�RI�)UH\�DQG�DJDLQVW�/+'�DQG�=LPPHUPDQ�

7KHVH�WLPHO\�DSSHDOV�IROORZHG�
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,,���$VVXPSWLRQ�RI�WKH�5LVN

���� 2Q�DSSHDO��/+'�ILUVW�FRQWHQGV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�GHQ\LQJ�LWV

PRWLRQV� IRU� -129�� ,W� DUJXHV� WKDW� LW� ZDV� HQWLWOHG� WR� MXGJPHQW� LQ� LWV� IDYRU

EHFDXVH�WKH�HYLGHQFH�IDLOHG�WR�HVWDEOLVK�WKDW�LQFRQVSLFXLW\�RI�WKH�PRWRUF\FOH

ZDV� D� FDXVH� RI� WKH� DFFLGHQW�� EHFDXVH� WKH� HYLGHQFH� HVWDEOLVKHG� WKDW� )UH\

DVVXPHG�WKH�ULVN�RI�GULYLQJ�WKH�PRWRUF\FOH�ZLWKRXW�WKH�KHDGOLJKW�OLJKWHG��DQG

EHFDXVH�WKH�HYLGHQFH�IDLOHG�WR�HVWDEOLVK�WKDW�WKH�DOOHJHG�GHIHFW�ZDV�SUHVHQW

ZKHQ�)UH\�SXUFKDVHG�WKH�PRWRUF\FOH�IURP�/+'�

���� ,W�LV�RQ�WKH�VHFRQG�RI�WKHVH�JURXQGV��DVVXPSWLRQ�RI�WKH�ULVN��WKDW�WKH

PDMRULW\�EDVHV�LWV�GHFLVLRQ���7KH�PDMRULW\�VSHFLILFDOO\�UHMHFWV�WKH�QRWLRQ�WKDW

DVVXPSWLRQ�RI� WKH� ULVN� LV� D� TXHVWLRQ� IRU� WKH� MXU\�� ILQGLQJ� WKDW� LQ� WKLV� FDVH

WKHUH� ZDV� ³XQFRQWURYHUWHG� HYLGHQFH� FRQFHUQLQJ� ZKDW� NQRZOHGJH� FRXOG

UHDVRQDEO\�EH�LPSXWHG�WR�)UH\´��DQG�WKDW�)UH\¶V�RZQ�WHVWLPRQ\�WKDW�KH�GLG

QRW� HYHQ� WKLQN� DERXW� WKH� ULVN� SRVHG� E\� GULYLQJ� WKH� PRWRUF\FOH� ZLWK� LWV

KHDGOLJKW� RII� GXULQJ� WKH� GD\WLPH� LV� VLPSO\� LQFUHGLEOH�� � 7KH� PDMRULW\� WKHQ

SURFHHGV�WR�HQJDJH�LQ�LWV�RZQ�IDFWXDO�DQDO\VLV��FRQFOXGLQJ�WKDW�)UH\�PXVW�EH

KHOG�WR�KDYH�DVVXPHG�WKH�ULVN�DV�D�PDWWHU�RI�ODZ�

���� $OWKRXJK� WKH� PDMRULW\� IDLOV� HYHQ� WR� VWDWH� WKH� VWDQGDUG� RI� UHYLHZ

DSSOLFDEOH� WR� RXU� UHYLHZ� RI� D� GHQLDO� RI� D� MXGJPHQW� QRWZLWKVWDQGLQJ� WKH

YHUGLFW��WKLV�VWDQGDUG�LPSRVHV�D�FUXFLDOO\�LPSRUWDQW�OLPLW�RQ�RXU�UHYLHZ�RI�WKH

DVVXPSWLRQ� RI� WKH� ULVN� DQDO\VLV�� � ,Q� UHYLHZLQJ� VXFK� D� GHQLDO�� ZH� DUH

JRYHUQHG�E\�WKH�IROORZLQJ�ZHOO�HVWDEOLVKHG�SULQFLSOHV�
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:KHQ� UHYLHZLQJ� D� WULDO� FRXUW¶V� GHQLDO� RI� D� PRWLRQ� IRU
MXGJPHQW� QRWZLWKVWDQGLQJ� WKH� YHUGLFW�� ³WKH� HYLGHQFH� PXVW� EH
FRQVLGHUHG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�YHUGLFW�ZLQQHU��DQG
KH�PXVW� EH� JLYHQ� WKH� EHQHILW� RI� HYHU\� UHDVRQDEOH� LQIHUHQFH� RI
IDFW�DULVLQJ�WKHUHIURP��DQG�DQ\�FRQIOLFW�LQ�WKH�HYLGHQFH�PXVW�EH
UHVROYHG�LQ�KLV�IDYRU�´��0RXUH�Y��5DHXFKOH������3D�����������
����$��G������������ �������� �:H� VKRXOG�QRW� UHDFK�D�GHFLVLRQ
EDVHG� RQ� KRZ� ZH� ZRXOG� KDYH� YRWHG� EXW� RQ� WKH� IDFWV� DV
SUHVHQWHG�LQ�OLJKW�RI�WKH�MXU\¶V�GHWHUPLQDWLRQV���,G���$�MXGJPHQW
Q�R�Y��LV�SURSHU�LI�WKH�PRYDQW�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU
RI�ODZ�RU�LI�WKH�HYLGHQFH�ZDV�VXFK�WKDW�QR�WZR�UHDVRQDEOH�PLQGV
FRXOG� GLVDJUHH� WKDW� WKH� YHUGLFW� ZDV� LPSURSHU�� � ,G��
:DVVHUPDQ�Y��)LIWK�	�5HHG�+RVSLWDO������3D��6XSHU����������
����$��G�����������������

6WUXEOH�Y��9DOOH\�)RUJH�0LOLWDU\�$FDGHP\������$��G���������������

���� $SSO\LQJ� WKLV� VWDQGDUG�� WKH� PDMRULW\¶V� HUURU� LQ� ILQGLQJ� WKDW� )UH\

DVVXPHG�WKH�ULVN�DV�D�PDWWHU�RI�ODZ��GHVSLWH�WKH�MXU\¶V�HQWLUHO\� UHDVRQDEOH

UHMHFWLRQ�RI�WKLV�GHIHQVH��LV�FOHDU�

���� $OWKRXJK�LQ�UHFHQW�\HDUV�WKH�DVVXPSWLRQ�RI�WKH�ULVN�GRFWULQH�KDV�EHHQ

VXEVWDQWLDOO\�PRGLILHG�ZKHQ�DQDO\]HG�LQ�WKH�FRQWH[W�RI�D�QHJOLJHQFH�DFWLRQ�

WKH�GRFWULQH�KDV�UHPDLQHG�XQFKDQJHG�ZKHQ��DV�KHUH��DVVXPSWLRQ�RI�WKH�ULVN

LV� UDLVHG� LQ� WKH� FRQWH[W� RI� D� VWULFW� SURGXFW� OLDELOLW\� DFWLRQ�� �6HH�+DUG\� Y�

6RXWKODQG�&RUS�������$��G���������� �3D��6XSHU�� �������DSSHDO�GHQLHG�

���� 3D�� ����� ���� $��G� ����� �������� � ,Q� D� VWULFW� SURGXFW� OLDELOLW\� DFWLRQ�

DVVXPSWLRQ�RI�WKH�ULVN�LV�DQ�DIILUPDWLYH�GHIHQVH�WR�EH�GHFLGHG�E\� WKH� MXU\�

:KHWKHU�D�SODLQWLII�KDV�DVVXPHG�WKH�ULVN�PD\�EH�GHWHUPLQHG�DV�D�PDWWHU�RI

ODZ� ³RQO\� ZKHUH� LW� LV� EH\RQG� TXHVWLRQ� WKDW� WKH� SODLQWLII� YROXQWDULO\� DQG

NQRZLQJO\� SURFHHGHG� LQ� WKH� IDFH� RI� DQ� REYLRXV� DQG� GDQJHURXV� FRQGLWLRQ�´

%DUUHWW�Y��)UHGDYLG�%XLOGHUV��,QF�������$��G�����������3D��6XSHU��������
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0RUHRYHU��PHUHO\�QHJOLJHQW�FRQGXFW�E\�WKH�SODLQWLII�LQ�HQFRXQWHULQJ�WKH�ULVN

LV� QRW� HQRXJK�� � $� SODLQWLII� KDV� DVVXPHG� WKH� ULVN� RQO\� ZKHUH� LW� FDQ� EH

FRQFOXGHG� WKDW� KH� VR� FOHDUO\� NQHZ� RI� DQG� YROXQWDULO\� HQFRXQWHUHG� WKH

GDQJHU�� KH�PXVW� EH� KHOG� WR� KDYH� IRUIHLWHG� KLV� ULJKW� WR� FRPSODLQ� ZKHQ� KH

VXIIHUV�LQMXU\���,G�

���� ,Q�WKLV�FDVH��WKH�WULDO�FRXUW�SURSHUO\�VXEPLWWHG�WR�WKH�MXU\�WKH�TXHVWLRQ

RI�ZKHWKHU�SODLQWLII�)UH\�DVVXPHG�WKH�ULVN��DQG�WKH�MXU\�UHMHFWHG�WKH�GHIHQVH�

7KH�MXU\¶V�FRQFOXVLRQ�LV�HQWLUHO\�UHDVRQDEOH�EDVHG�RQ�WKH�HYLGHQFH�EHIRUH�LW�

)UH\� WHVWLILHG� WKDW� KH� GLG� QRW� WKLQN� DERXW� WKH� IDFW� WKDW� RSHUDWLQJ� KLV

PRWRUF\FOH�ZKLWK�WKH�KHDGOLJKW�RII�GXULQJ�GD\OLJKW�KRXUV�SRVHG�D�ULVN�� �7KH

MXU\� EHOLHYHG�KLP�� � 7KHUH�ZDV� QR� RWKHU� UHOHYDQW� HYLGHQFH� WKDW�PDNHV� WKH

MXU\¶V�FRQFOXVLRQ�VR�XQUHDVRQDEOH�DV�WR�ZDUUDQW�HLWKHU�WKH�WULDO�FRXUW�RU�WKLV

FRXUW�RYHUWXUQLQJ� LW�� �7KH�PDMRULW\¶V� GHFLVLRQ� WR� WKH� FRQWUDU\�� EDVHG�RQ� LWV

RZQ�DQDO\VLV� RI� WKH� HYLGHQFH�DQG� LWV� RZQ� DVVHVVPHQW� RI� )UH\¶V� FUHGLELOLW\�

XVXUSV�WKH�IXQFWLRQ�RI�WKH�MXU\�DQG�H[FHHGV�WKLV�FRXUW¶V�DXWKRULW\�XQGHU�WKH

DSSOLFDEOH�VWDQGDUG�RI�UHYLHZ�

,,,���6WULFW�/LDELOLW\

���� /+'�DOVR�FRQWHQGV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�LQVWUXFWLQJ�WKH�MXU\�RQ

VWULFW� OLDELOLW\� LQ�WKDW� LW�DSSOLHG�WKH�VDPH�VWDQGDUGV� IRU� OLDELOLW\� WR�/+'��WKH

VHOOHU� RI� D� VL[�\HDU�ROG� XVHG� PRWRUF\FOH� ZLWK� WKUHH� SULRU� RZQHUV�� DV� DUH

DSSOLFDEOH�WR�WKH�VHOOHU�RI�D�QHZ�YHKLFOH���/+'�DUJXHV�WKDW�WKLV�ZDV�DQ�HUURU

RI� ODZ� DQG� WKDW� WKH� SXEOLF� SROLFLHV� ZKLFK� VXSSRUW� WKH� LPSRVLWLRQ� RI� VWULFW
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OLDELOLW\�XSRQ�VHOOHUV�RI�QHZ�SURGXFWV�GR�QRW�VXSSRUW�WKH�LPSRVLWLRQ�RI�OLDELOLW\

XSRQ�WKH�VHOOHU�RI�D�XVHG�SURGXFW�XQOHVV�VXFK�VHOOHU�KDV�FDXVHG�WKH�GHIHFW�RU

FUHDWHG�DQ�H[SHFWDWLRQ� LQ�WKH�FRQVXPHU� WKDW� WKH�SURGXFW� SRVHV�QR�JUHDWHU

ULVN� RI� GHIHFW� WKDQ� ZRXOG� D� QHZ� SURGXFW�� � &DUHIXO� FRQVLGHUDWLRQ� RI� WKH

FRPSHWLQJ� SROLF\� FRQVLGHUDWLRQV� DQG� VWXG\� RI� WKH� GHFLVLRQV� RI� RXU� VLVWHU

VWDWHV�RQ�WKH�LVVXH�OHDGV�PH�WR�WKH�FRQFOXVLRQ�WKDW�/+'�LV�HQWLUHO\�FRUUHFW�

���� 7KH� FRQFHSW� RI� VWULFW� OLDELOLW\� IRU� VDOH� RI� GHIHFWLYH� SURGXFWV�� DV

HQXQFLDWHG� LQ� 6HFWLRQ� ���$� RI� WKH� 5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV�� ZDV

DGRSWHG�DV�WKH�ODZ�RI�3HQQV\OYDQLD�LQ�:HEE�Y��=HUQ������3D�����������$��G

���� ���������� �1R�GHFLVLRQ� RI� WKH� 3HQQV\OYDQLD� DSSHOODWH� FRXUWV�� KRZHYHU�

KDV� H[SOLFLWO\� GHWHUPLQHG� ZKHWKHU� WKDW� FRQFHSW� DSSOLHV� WR� VHOOHUV� RI� XVHG

SURGXFWV���

����������������������������������
��� 6HFWLRQ� ���$�� ³6SHFLDO� /LDELOLW\� RI� 6HOOHU� RI� 3URGXFW� IRU� 3K\VLFDO� +DUP� WR� 8VHU� RU
&RQVXPHU�´�SURYLGHV�
����2QH�ZKR�VHOOV�DQ\�SURGXFW�LQ�D�GHIHFWLYH�FRQGLWLRQ�XQUHDVRQDEO\�GDQJHURXV�WR�WKH�XVHU
RU�FRQVXPHU�RU�WR�KLV�SURSHUW\�LV�VXEMHFW�WR�OLDELOLW\�IRU�SK\VLFDO�KDUP�WKHUHE\�FDXVHG�WR�WKH
XOWLPDWH�XVHU�RU�FRQVXPHU��RU�WR�KLV�SURSHUW\��LI

�D��WKH�VHOOHU�LV�HQJDJHG�LQ�WKH�EXVLQHVV�RI�VHOOLQJ�VXFK�D�SURGXFW��DQG
�E��LW�LV�H[SHFWHG�WR�DQG�GRHV�UHDFK�WKH�XVHU�RU�FRQVXPHU�ZLWKRXW�VXEVWDQWLDO�FKDQJH

LQ�WKH�FRQGLWLRQ�LQ�ZKLFK�LW�LV�VROG�
����7KH�UXOH�VWDWHG�LQ�6XEVHFWLRQ�����DSSOLHV�DOWKRXJK

�D�� WKH� VHOOHU� KDV� H[HUFLVHG� DOO� SRVVLEOH� FDUH� LQ� WKH� SUHSDUDWLRQ� DQG� VDOH� RI� KLV
SURGXFW��DQG

�E�� WKH� XVHU� RU� FRQVXPHU� KDV� QRW� ERXJKW� WKH� SURGXFW� IURP� RU� HQWHUHG� LQWR� DQ\
FRQWUDFWXDO�UHODWLRQ�ZLWK�WKH�VHOOHU�
5HVWDWHPHQW��6HFRQG��7RUWV�������$�

��� ,Q�0L[WHU� Y�� 0DFN� 7UXFNV�� ���� $��G� ���� �3D�� 6XSHU�� ������� WKLV� FRXUW� UHYLHZHG� D
MXGJPHQW� DJDLQVW� DQ� DGGLWLRQDO� GHIHQGDQW� IRU� LQGHPQLILFDWLRQ� LQ� WKH� FRQWH[W� RI� DQ� DFWLRQ
VRXQGLQJ� LQ�VWULFW� OLDELOLW\�DJDLQVW�WKH�VHOOHU�RI�D�XVHG� WUDFWRU� DQG� LQ�QHJOLJHQFH� DJDLQVW� D
SDUW\� ZKR�KDG� UHSDLUHG� WKH� WUDFWRU� SULRU� WR� LWV� VDOH� WR� SODLQWLII�� � ,Q� WKDW� DFWLRQ�� WKH� MXU\
UHWXUQHG�D�YHUGLFW�LQ�IDYRU�RI�SODLQWLII�DQG�DJDLQVW�WKH�VHOOHU�RI�WKH�XVHG�WUDFWRU�RQ�WKH�VWULFW
OLDELOLW\�FRXQW���2Q�DSSHDO��KRZHYHU��WKH�DSSOLFDELOLW\�RI�VWULFW�OLDELOLW\�XQGHU�6HFWLRQ����$�WR
WKH�VHOOHU�RI�D�XVHG�SURGXFW�ZDV�QRW�DW�LVVXH��UDWKHU�WKH�GHFLVLRQ�RI�WKLV�FRXUW� IRFXVHG�RQ
ZKHWKHU� WKH� DGGLWLRQDO� GHIHQGDQW� KDG� SURSHUO\� EHHQ� RUGHUHG� WR� LQGHPQLI\� WKH� VHOOHU�
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���� 2Q�LWV�IDFH��6HFWLRQ����$�FDQ�EH�UHDG�WR�DSSO\�WR�³DQ\´�VHOOHU�RI�³DQ\´

SURGXFW�LQ�D�GHIHFWLYH�FRQGLWLRQ�WKDW�LV�XQUHDVRQDEO\�GDQJHURXV�� �+RZHYHU�

LQ� GHYHORSLQJ� WKH� ODZ� RI� VWULFW� SURGXFW� OLDELOLW\� LQ� WKLV� &RPPRQZHDOWK�� WKH

6XSUHPH�&RXUW�RI�3HQQV\OYDQLD�KDV�QRW�DGRSWHG�VXFK�D�EURDG�LQWHUSUHWDWLRQ

RI�6HFWLRQ����$���:KLOH�UHFRJQL]LQJ�DQG�HQGRUVLQJ�WKH�FRQVXPHU�SURWHFWLRQ

SROLFLHV� WKDW� XQGHUOLH� 6HFWLRQ� ���$�� WKH� &RXUW� KDV�QHYHUWKHOHVV� UHIXVHG� WR

LPSRVH� VWULFW� OLDELOLW\� RQ� FHUWDLQ� GLVWULEXWRUV�� � 5DWKHU� WKDQ� DXWRPDWLFDOO\

LPSRVLQJ� VWULFW� OLDELOLW\� RQ� DQ\RQH� LQYROYHG� LQ� GLVWULEXWLQJ� D� SURGXFW� WR� D

FRQVXPHU�� WKH� &RXUW� KDV� FDUHIXOO\� H[DPLQHG� WKH� GHIHQGDQW
V� UHODWLRQVKLS

ZLWK� WKH� GHIHFWLYH� SURGXFW� DQG� WKH� RYHUDOO� FKDLQ� RI� GLVWULEXWLRQ�� � )RU

H[DPSOH�� LQ� &R\OH� Y�� 5LFKDUGVRQ�0HUUHOO�� ,QF��� ���� 3D�� ����� ����� ���

�������������������������������������������������������������������������������������������������������������
0L[WHU�WKXV�GLG�QRW�HVWDEOLVK�D�SUHFHGHQW�WR�JXLGH�XV�LQ�RXU�GHFLVLRQ�RI�WKH�LVVXHV�EHIRUH�XV
LQ�WKLV�FDVH�

7KH�8�6��&RXUW�RI�$SSHDOV�IRU�WKH�7KLUG�&LUFXLW��LQ�D�GHFLVLRQ�DSSO\LQJ�3HQQV\OYDQLD
ODZ��DOVR�UHYLHZHG�D�FDVH�LQ�ZKLFK�WKH�XQGHUO\LQJ�DFWLRQ�VRXQGHG� LQ�VWULFW� OLDELOLW\�DJDLQVW
WKH�VHOOHU�RI�D�XVHG�SURGXFW�� �,Q�-RVHSKV�Y��+DUULV�&RUSRUDWLRQ������)��G����� ��G�&LU�
�������WKH�FRXUW� UHYLHZHG�D� MXGJPHQW� LQ� IDYRU�RI�D� GHIHQGDQW�ZKR�KDG� VROG� DQ� DOOHJHGO\
GHIHFWLYH�XVHG�SULQWLQJ�SUHVV���7KH�VHOOHU�RI�WKH�XVHG�SUHVV�ZDV�DOVR�LWV�PDQXIDFWXUHU���,Q
GHWHUPLQLQJ� WKDW� WKH� WULDO� FRXUW� KDG� HUUHG� LQ� OLPLWLQJ� HYLGHQFH� RI� WKH� DOOHJHG� GHIHFWLYH
FRQGLWLRQ�WR�WKH�GDWH�RI�PDQXIDFWXUH�UDWKHU�WKDQ�WR�WKH�GDWH�RI�VDOH�WR�SODLQWLII¶V�HPSOR\HU�
WKH�DSSHOODWH�FRXUW�RSLQHG

%\�LWV�H[SUHVV�ODQJXDJH�������$�DSSOLHV�WR�VHOOHUV�HQJDJHG
LQ�WKH�EXVLQHVV�RI�VHOOLQJ�WKH�UHOHYDQW�SURGXFW���7KHUH�KDV�EHHQ
QR�FRQWHQWLRQ�WKDW�+DUULV�GRHV�QRW�IDOO�ZLWKLQ�WKLV�FDWHJRU\���7KH
SROLF\� RI� �� ���$� LV� WR� SURWHFW� WKH� XOWLPDWH� XVHU� IRU� GHIHFWV� LQ
JRRGV�FDXVHG�E\�WKRVH�ZKR�SXW�VXFK�JRRGV�LQ�FRPPHUFH���+DG
+DUULV�VROG�WKH�XVHG�SUHVV�PDQXIDFWXUHG�E\�DQRWKHU��LW�ZRXOG�EH
OLDEOH�LI�WKH�SURGXFW�ZDV�GHIHFWLYH�DW�WKH�WLPH�RI�VDOH���7KHUH�LV
QR�UHDVRQ�ZK\�WKH�IDFW�WKDW�+DUULV�ZDV�WKH�PDQXIDFWXUHU�DV�ZHOO
DV�WKH�VXEVHTXHQW�VHOOHU�VKRXOG�FKDQJH�WKLV�UHVXOW�

���� )��G� DW� ����� � 7KLV� ODQJXDJH� DVVXPHV�� UDWKHU� WKDQ� GHFLGHV�� D� SULQFLSOH� QRW� GLUHFWO\
EHIRUH�WKH�FRXUW�LQ�WKDW�FDVH��WKDW�6HFWLRQ����$�LV�DSSOLFDEOH�WR�VHOOHUV�RI�XVHG�SURGXFWV�WR
WKH�VDPH�H[WHQW�DV�LW�DSSOLHV�WR�VHOOHUV�RI�QHZ�SURGXFWV���:H�DUH�QRW�ERXQG�E\�WKH�FLUFXLW
FRXUW¶V�GHFLVLRQ�QRU��LQ�OLJKW�RI�WKH�PHUHO\�FXUVRU\�GLVFXVVLRQ�RI�WKH�SROLF\�LVVXHV�LQYROYHG�
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$��G��������������������WKH�&RXUW�KHOG�WKDW�WKH�SROLFLHV�XQGHUO\LQJ�6HFWLRQ

���$� GLG� QRW� VXSSRUW� LPSRVLQJ� VWULFW� OLDELOLW\� IRU� IDLOXUH� WR� ZDUQ� RQ� D

SKDUPDF\� WKDW� VROG� DQ� DOOHJHGO\� GHIHFWLYH� GUXJ�� � 6HH� DOVR� &DID]]R� Y�

&HQWUDO�0HGLFDO�+HDOWK�6HUYLFHV��,QF�������3D�����������$��G�����������

�KROGLQJ� SROLFLHV� XQGHUO\LQJ� 6HFWLRQ� ���$� GLG� QRW� VXSSRUW� LPSRVLQJ� VWULFW

OLDELOLW\�RQ�SK\VLFLDQ�ZKR�SHUIRUPHG�VXUJHU\�WR�LPSODQW�GHIHFWLYH�SURVWKHWLF

GHYLFH�DQG�KRVSLWDO�ZKHUH�RSHUDWLRQ�ZDV�SHUIRUPHG���0XVVHU�Y��9LOVPHLHU

$XFWLRQ�&R�������3D�����������$��G�������������KROGLQJ�SROLFLHV�XQGHUO\LQJ

6HFWLRQ����$�QRW�VHUYHG�E\� WUHDWLQJ�DXFWLRQHHU�DV� ³VHOOHU´� VXEMHFW�WR�VWULFW

OLDELOLW\���1DWK�Y��1DWLRQDO�(TXLSPHQW�/HDVLQJ�&RUS�������3D����������

$��G�������������KROGLQJ�SXUSRVH�RI�6HFWLRQ����$�QRW�DGYDQFHG�E\�WUHDWLQJ

ILQDQFLQJ� OHVVRU� ZLWK� RQO\� WDQJHQWLDO� UHODWLRQVKLS� WR� VXSSO\� RI� SURGXFWV� DV

³VHOOHU´� VXEMHFW� WR� VWULFW� OLDELOLW\��� &I�� )UDQFLRQL� Y�� *LEVRQLD� 7UXFNLQJ

&RPSDQ\������3D�����������$��G����� ������� �KROGLQJ�SROLFLHV�XQGHUO\LQJ

VWULFW� SURGXFW� OLDELOLW\� GR� VXSSRUW� H[WHQVLRQ� RI� VWULFW� OLDELOLW\� WR� WKRVH� ZKR

PDUNHW� E\� OHDVH� RU� EDLOPHQW� DV� ZHOO� DV� VDOH��� � 7KXV�� LW� LV� FOHDU� WKDW� LQ

GHWHUPLQLQJ�WKH�DSSOLFDELOLW\�RI�VWULFW�OLDELOLW\�WR�VHOOHUV�RI�XVHG�SURGXFWV��WKH

VRFLDO� SROLFLHV� XQGHUO\LQJ� 6HFWLRQ� ���$� PXVW� EH� H[DPLQHG� DQG� ZH� PXVW

GHFLGH�ZKHWKHU�DQG�WR�ZKDW�H[WHQW�WKRVH�SROLFLHV�DUH�VWLOO�VHUYHG�ZKHUH�WKH

FRQVXPHU�KDV�FKRVHQ�WR�SXUFKDVH�D�XVHG�SURGXFW�UDWKHU�WKDQ�D�QHZ�RQH�

�������������������������������������������������������������������������������������������������������������
DP�,�SHUVXDGHG�E\�LWV�UHDVRQLQJ�LQ�PDNLQJ�WKH�TXRWHG�VWDWHPHQW���$FFRUGLQJO\��,�GR�QRW�ILQG
-RVHSKV�LQVWUXFWLYH�LQ�DGGUHVVLQJ�WKH�LVVXHV�SUHVHQWO\�EHIRUH�XV�
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���� 7KH�GUDIWHUV�RI�6HFWLRQ����$� VXPPDUL]HG� WKH�SROLFLHV�XQGHUO\LQJ� WKH

GRFWULQH�RI�VWULFW�OLDELOLW\�LQ�&RPPHQW�F�

2Q�ZKDWHYHU�WKHRU\��WKH�MXVWLILFDWLRQ�IRU�WKH�VWULFW�OLDELOLW\�KDV
EHHQ�VDLG�WR�EH�WKDW�WKH�VHOOHU��E\�PDUNHWLQJ�KLV�SURGXFW�IRU�XVH
DQG� FRQVXPSWLRQ�� KDV� XQGHUWDNHQ� DQG� DVVXPHG� D� VSHFLDO
UHVSRQVLELOLW\�WRZDUG�DQ\�PHPEHU�RI� WKH�FRQVXPLQJ�SXEOLF�ZKR
PD\�EH�LQMXUHG�E\�LW�� WKDW�WKH�SXEOLF�KDV�WKH� ULJKW�WR�DQG�GRHV
H[SHFW��LQ�WKH�FDVH�RI�SURGXFWV�ZKLFK�LW�QHHGV�DQG�IRU�ZKLFK�LW�LV
IRUFHG� WR� UHO\� XSRQ� WKH� VHOOHU�� WKDW� UHSXWDEOH� VHOOHUV� ZLOO� VWDQG
EHKLQG�WKHLU�JRRGV��WKDW�SXEOLF�SROLF\�GHPDQGV�WKDW�WKH�EXUGHQ
RI� DFFLGHQWDO� LQMXULHV� FDXVHG� E\� SURGXFWV� LQWHQGHG� IRU
FRQVXPSWLRQ� EH� SODFHG� XSRQ� WKRVH� ZKR�PDUNHW� WKHP�� DQG� EH
WUHDWHG�DV�D�FRVW�RI�SURGXFWLRQ�DJDLQVW�ZKLFK� OLDELOLW\� LQVXUDQFH
FDQ� EH� REWDLQHG�� DQG� WKDW� WKH� FRQVXPHU� RI� VXFK� SURGXFWV� LV
HQWLWOHG�WR�WKH�PD[LPXP�RI�SURWHFWLRQ�DW�WKH�KDQGV�RI�VRPHRQH�
DQG� WKH� SURSHU� SHUVRQV� WR� DIIRUG� LW� DUH� WKRVH� ZKR�PDUNHW� WKH
SURGXFWV�

5HVWDWHPHQW��6HFRQG��RI�7RUWV������$�&RPPHQW�F�

���� 7KH�6XSUHPH�&RXUW�RI�3HQQV\OYDQLD�KDV�ORQJ�IROORZHG�LWV�RZQ�IRXU�SDUW

WHVW�WR�GHWHUPLQH�ZKHWKHU�WKH�SROLFLHV�XQGHUO\LQJ�6HFWLRQ����D�VXSSRUW�WKH

LPSRVLWLRQ�RI�VWULFW�OLDELOLW\�RQ�D�SDUWLFXODU�VXSSOLHU�RI�DQ�DOOHJHGO\�GHIHFWLYH

DQG� XQUHDVRQDEO\� GDQJHURXV� SURGXFW�� � $V� WKH� &RXUW� VWDWHG� LQ�&DID]]R� Y�

&HQWUDO�0HGLFDO�+HDOWK�6HUYLFHV��,QF�������3D��DW�BBB������$��G�DW�����

7KH� WHVW� ZDV� SRVLWHG� E\� WKLV� &RXUW� LQ� )UDQFLRQL� Y�
*LEVRQLD�7UXFN�&RUS�������3D�����������$��G����� �������� WR
GHWHUPLQH� ZKHWKHU� D� SDUWLFXODU� VXSSOLHU� RI� SURGXFWV�� ZKRVH
VWDWXV�DV�D�VXSSOLHU�LV�DOUHDG\�GHWHUPLQHG��LV�WR�EH�KHOG�OLDEOH�IRU
GDPDJHV�FDXVHG�E\�GHIHFWV�LQ�WKH�SURGXFWV�VXSSOLHG���,W�ZDV�ILUVW
FRQFOXGHG�WKDW�D� OHVVRU�RI�KDXOLQJ�HTXLSPHQW�FRXOG�SURSHUO\�EH
FRQVLGHUHG�D�VXSSOLHU�DIWHU�WKH�DSSOLFDWLRQ�RI�D�IRXU�SDUW�LQTXLU\�
ZKLFK�IRFXVHV�LQLWLDOO\�RQ�ZKLFK�PHPEHUV�RI�WKH�PDUNHWLQJ�FKDLQ
DUH� DYDLODEOH� IRU� UHGUHVV�� WKHQ� DVNV� ZKHWKHU� LPSRVLWLRQ� RI
OLDELOLW\� ZRXOG� VHUYH� DV� DQ� LQFHQWLYH� WR� VDIHW\�� ZKHWKHU� WKH
VXSSOLHU�LV�LQ�D�EHWWHU�SRVLWLRQ�WKDQ�WKH�FRQVXPHU�WR�SUHYHQW�WKH
FLUFXODWLRQ� RI� GHIHFWLYH� SURGXFWV�� DQG�� ILQDOO\�� ZKHWKHU� WKH
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VXSSOLHU� FDQ�GLVWULEXWH� WKH� FRVW� RI� FRPSHQVDWLRQ� IRU� LQMXULHV� E\
FKDUJLQJ�IRU�LW�LQ�KLV�EXVLQHVV�

,G��DW�������������$��G�DW�����

���� $SSO\LQJ�WKLV�WHVW�WR�D�VXSSOLHU�RI�XVHG�SURGXFWV�OHDGV�PH�WR�FRQFOXGH

WKDW�VWULFW�OLDELOLW\�IRU�WKH�VDOH�RI�D�GHIHFWLYH�XVHG�SURGXFW�VKRXOG�EH�LPSRVHG

RQO\�XQGHU� OLPLWHG�DQG�ZHOO�GHILQHG�FLUFXPVWDQFHV�� �6HOOHUV�DQG� FRQVXPHUV

RI� XVHG�SURGXFWV� SDUWLFLSDWH� LQ� D�PDUNHWSODFH� WKDW� LV� VLJQLILFDQWO\� GLIIHUHQW

IURP� WKH� PDUNHW� IRU� QHZ� SURGXFWV�� � ,Q� WKH� XVHG� SURGXFWV� RU� VHFRQGDU\

PDUNHW��VHOOHUV�KDYH�IDU�OHVV�NQRZOHGJH�RI�DQG�FRQWURO�RYHU�WKH�VDIHW\�RI�WKH

SURGXFWV�WKH\�VHOO���7KH�VHOOHU�KDV�QRW�PDQXIDFWXUHG�WKH�SURGXFW��XVXDOO\�KDV

QRW�DFTXLUHG�LW�IURP�DQ\RQH�LQ�WKH�RULJLQDO�DQG�GLUHFW� FKDLQ�RI�GLVWULEXWLRQ�

DQG�PD\�ZHOO�KDYH�QR�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�SURGXFW¶V�RULJLQDO�FRQGLWLRQ

RU� KRZ� LW� KDV� EHHQ� XVHG� RU� DOWHUHG� VLQFH� LW� ZDV� QHZ�� � $V� D� UHVXOW�� XVHG

SURGXFW� GHDOHUV� FXVWRPDULO\� GR� QRW� PDNH� UHSUHVHQWDWLRQV� FRQFHUQLQJ� WKH

FRQGLWLRQ�RI�WKHLU�SURGXFWV���%\�WKH�VDPH�WRNHQ��FRQVXPHUV�RI�XVHG�SURGXFWV

GR�QRW�H[SHFW�WKH�FRQGLWLRQ�RI�VXFK�JRRGV�WR�ULYDO�WKDW�RI�QHZ�SURGXFWV���,Q

UHFRJQLWLRQ� RI� WKHVH� GLIIHUHQFHV�� GHDOHUV� LQ� XVHG� SURGXFWV� FKDUJH� DQG

FRQVXPHUV� SD\� DSSUHFLDEO\� ORZHU� SULFHV�� � 7KHVH� ORZHU� SULFHV� DUH� WKH

PDUNHW¶V�PHFKDQLVP�IRU�UHIOHFWLQJ�WKH�DJH�DQG�FRQGLWLRQ�RI�WKH�SURGXFW�DQG

WKH� XQGHUVWDQGLQJ� RI� ERWK� SDUWLHV� WKDW� WKH� SURGXFW� LV� QRW� UHSUHVHQWHG� RU

H[SHFWHG�WR�EH� OLNH�QHZ�� � � ,Q�RWKHU�ZRUGV��GHDOHUV� GR�QRW�PDNH�H[WHQVLYH

UHSUHVHQWDWLRQV� UHJDUGLQJ� WKH� RSHUDWLRQ� RU� ILWQHVV� RI� WKH� SURGXFW� DQG

FRQVXPHUV� DUH� ZLOOLQJ� WR� DFFHSW� WKH� SURGXFW� ³DV� LV´� EHFDXVH� WKH� SULFH� LV
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ULJKW���0RUHRYHU��XVHG�SURGXFWV�WKDW��UHWDLQ�VRPH�XVHIXOQHVV�DUH�DYDLODEOH�WR

FRQVXPHUV�ZKR�ZRXOG�QRW�RWKHUZLVH�EH�DEOH�WR�REWDLQ�WKHP�DW�QHZ�SURGXFW

SULFHV�

���� 7R�LQMHFW�WKH�IDU�UHDFKLQJ�VWULFW�SURGXFW�OLDELOLW\�SULQFLSOHV�WKDW�DSSO\�WR

VHOOHUV� RI� QHZ� SURGXFWV� LQWR� WKH� ZHOO�HVWDEOLVKHG� VHFRQGDU\�PDUNHW� ZRXOG

VXEVWDQWLDOO\� GLVUXSW� WKDW�PDUNHW�� � ,W� ZRXOG� UHTXLUH� XVHG� SURGXFW� GHDOHUV�

ZKLFK�DUH�RIWHQ�UHODWLYHO\�VPDOO�EXVLQHVVHV��WR�DFTXLUH�JUHDWHU�NQRZOHGJH�RI

WKH� FRQGLWLRQ� RI� WKHLU� SURGXFWV� DQG� HLWKHU� UHSDLU� RU� ZDUQ� DERXW� HYHU\

FRQFHLYDEOH�GHIHFW�D�SURGXFW�PLJKW�KDYH���+RZHYHU��VLQFH�QR�VXFK�LQVSHFWLRQ

RU� UHSDLU� RU� ZDUQLQJ� ZLOO� LQVXUH� WKH� VDIHW\� RI� D� SURGXFW� WKDW� KDV� EHHQ

VXEMHFWHG� WR� GHWHULRUDWLRQ� WKURXJK� XVH� DQG� DJH�� VHOOHUV� RI� XVHG� SURGXFWV

ZRXOG�QHYHUWKHOHVV�EH�FRPSHOOHG�WR�LQVXUH�DJDLQVW�WKH�ULVN�RI�VWULFW�OLDELOLW\

IRU�GHIHFWV�WKDW�UHQGHU�WKHLU�SURGXFWV�XQUHDVRQDEO\�GDQJHURXV���7KH�H[SHQVH

RI� VDWLVI\LQJ� WKHVH� QHZ� REOLJDWLRQV� RI� LQVSHFWLRQ�� UHSDLU�� ZDUQLQJ� DQG

LQVXUDQFH� HLWKHU� ZRXOG� EH� SDVVHG� RQ� WR� WKH� FRQVXPHU� RU� ZRXOG� GULYH� WKH

VPDOO� XVHG� JRRGV� GHDOHU� RXW� RI� EXVLQHVV�� � ,Q� WXUQ�� FRQVXPHUV� ZRXOG� EH

IRUFHG�WR�SD\�KLJKHU�SULFHV�IRU�IHZHU�DYDLODEOH�XVHG�JRRGV�

���� 0RUHRYHU��WKH�HFRQRPLF�LPSDFW�RI�VXFK�D�GLVUXSWLRQ�RI�WKH��VHFRQGDU\

PDUNHW�ZRXOG�QRW�EH�MXVWLILHG�E\�DQ\�PDWHULDO�DGYDQFH�LQ�WKH�VDIHW\�RI�XVHG

SURGXFWV���0RVW�GHDOHUV�LQ�XVHG�SURGXFWV�FDQQRW�DQG�RU�GR�QRW�LQIOXHQFH�WKH

VDIHW\� UHODWHG� GHFLVLRQV� RI� WKH� RULJLQDO� PDQXIDFWXUHUV� DQG� GLVWULEXWRUV� RI

WKRVH� SURGXFWV� ZKHQ� QHZ� EHFDXVH� WKHUH� LV� QR� UHODWLRQVKLS� EHWZHHQ� WKRVH
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VHOOHUV�ZKR�LQLWLDOO\�SXW�WKH�SURGXFW�LQWR�WKH�VWUHDP�RI�FRPPHUFH�DQG�WKRVH

ZKR� UHGLVWULEXWH� LW� PXFK� IXUWKHU� GRZQVWUHDP�� � � 7KXV�� WR� LPSRVH� VWULFW

SURGXFW�OLDELOLW\�ZRXOG�PHUHO\�LPSRVH�D�EXUGHQ�RQ�XVHG�SURGXFW�GHDOHUV�WKDW

PDQ\� FRXOG�QRW� EHDU�ZKLOH� GHFUHDVLQJ� WKH� DYDLODELOLW\� RI� UHDVRQDEO\� SULFHG

XVHG�JRRGV�IRU�FRQVXPHUV�ZKR�GHSHQG�RQ�WKH�VHFRQGDU\�PDUNHW�

���� +RZHYHU��,�UHFRJQL]H�WKH�JHQHUDO�SXEOLF�SROLF\�RI�SURWHFWLQJ�FRQVXPHUV

IURP�GHIHFWLYH�SURGXFWV���2I�FRXUVH��D�VHOOHU�RI�XVHG�SURGXFWV�ZKRVH�IDLOXUH

WR�H[HUFLVH�UHDVRQDEOH�FDUH�FDXVHV�D�GHIHFW�RU�IDLOV�WR�HOLPLQDWH�D�GHIHFW�PD\

EH� OLDEOH� XQGHU� D� QHJOLJHQFH� WKHRU\�� � ,Q� DGGLWLRQ��ZKHUH� D� SXUFKDVHU� RI� D

XVHG�SURGXFW�FDQ�HVWDEOLVK�WKDW� WKH�VHOOHU� UHPDQXIDFWXUHG� WKH�SURGXFW�� WKH

VHOOHU�VKRXOG�EH�WUHDWHG�DV�D�PDQXIDFWXUHU�DQG�KHOG�VWULFWO\�OLDEOH�IRU�GHIHFWV

MXVW� DV� WKH� RULJLQDO�PDQXIDFWXUHU� RI� WKH� SURGXFWV�ZRXOG� EH�� � /DVWO\�� LI� WKH

VHOOHU� KDV� FUHDWHG� LQ� WKH� EX\HU� DQ� H[SHFWDWLRQ� WKDW� WKH� XVHG� SURGXFW

SUHVHQWV�QR�JUHDWHU�ULVN�RI�GHIHFW�WKDQ�D�QHZ�RQH��KH�RU�VKH�VKRXOG�EH�KHOG

WR� WKH� VWDQGDUGV� DSSOLFDEOH� WR� QHZ� SURGXFWV�� LQFOXGLQJ� WKH� DSSOLFDWLRQ� RI

VWULFW�OLDELOLW\�IRU�GHIHFWV���%\�WKXV�LPSRVLQJ�VWULFW�SURGXFW�OLDELOLW\�RQ�D�VHOOHU

RI�XVHG�JRRGV�ZKRVH�RZQ�FRQGXFW�LQ�HLWKHU�UHPDQXIDFWXULQJ�WKH�SURGXFW�RU

KHLJKWHQLQJ� WKH� H[SHFWDWLRQV� RI� WKH� GHDOHU¶V� FRQVXPHU�� ZH� ERWK� SURWHFW

FRQVXPHUV�DQG�SURYLGH�DQ�LQFHQWLYH�IRU�VXFK�GHDOHUV�WR�JXDUDQWHH�WKH�VDIHW\

RI�WKHLU�SURGXFWV�

���� ,Q�FRQVLGHULQJ�WKH�GHJUHH�WR�ZKLFK�VHOOHUV�RI�XVHG�SURGXFWV�VKRXOG�EH

KHOG� VWULFWO\� OLDEOH� IRU� WKH� VDOH� RI� GHIHFWLYH� DQG� XQUHDVRQDEO\� GDQJHURXV
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SURGXFWV��,�KDYH�EHHQ�JXLGHG�ERWK�E\�WKH�DQDO\VLV�RI�WKLV�LVVXH�UHIOHFWHG�LQ

6HFWLRQ���RI�WKH�$PHULFDQ�/DZ�,QVWLWXWH¶V�UHFHQWO\�UHOHDVHG�5HVWDWHPHQW�RI

WKH�/DZ�7KLUG��7RUWV��3URGXFWV�/LDELOLW\��DQG�E\�WKH�GHFLVLRQV�RI�WKH�FRXUWV�RI

RWKHU�MXULVGLFWLRQV�WKDW�KDYH�DQDO\]HG�WKLV�LVVXH�

���� 6HFWLRQ��� RI� WKH�QHZ�5HVWDWHPHQW�� ³/LDELOLW\� RI�&RPPHUFLDO� 6HOOHU� RU

'LVWULEXWRU� RI� 'HIHFWLYH� 8VHG� 3URGXFWV�´� 5HVWDWHPHQW� �7KLUG�� RI� 7RUWV�

3URGXFWV�/LDELOLW\��������SURYLGHV�

���� /LDELOLW\�RI�&RPPHUFLDO�6HOOHU�RU�'LVWULEXWRU�RI�'HIHFWLYH
XVHG�3URGXFWV

2QH�HQJDJHG�LQ�WKH�EXVLQHVV�RI�VHOOLQJ�RU�RWKHUZLVH�GLVWULEXWLQJ
XVHG�SURGXFWV�ZKR�VHOOV�RU�GLVWULEXWHV�D�GHIHFWLYH�XVHG�SURGXFW�LV
VXEMHFW�WR�OLDELOLW\�IRU�KDUP�WR�SHUVRQV�RU�SURSHUW\�FDXVHG�E\�WKH
GHIHFW�LI�WKH�GHIHFW�

�D��DULVHV�IURP�WKH�VHOOHU¶V�IDLOXUH�WR�H[HUFLVH�UHDVRQDEOH�FDUH�
RU

�E�� LV� D� PDQXIDFWXULQJ� GHIHFW� XQGHU� �� ��D�� >GHILQLQJ
³PDQXIDFWXULQJ�GHIHFW´�DV�D�GHSDUWXUH�IURP�D�SURGXFW¶V�LQWHQGHG
GHVLJQ�GHVSLWH�WKH�H[HUFLVH�RI�DOO�SRVVLEOH�FDUH�LQ�LWV�SUHSDUDWLRQ
DQG� PDUNHWLQJ@� RU� D� GHIHFW� WKDW� PD\� EH� LQIHUUHG� XQGHU� �� �
>SHUPLWWLQJ� GHIHFW� WR� EH� LQIHUUHG� ZKHQ� WKH� LQFLGHQW� KDUPLQJ
SODLQWLII� ZDV� RI� WKH� NLQG� WKDW� RUGLQDULO\� RFFXUV� DV� D� UHVXOW� RI
SURGXFW� GHIHFW� DQG� ZDV� QRW�� LQ� WKH� SDUWLFXODU� FDVH�� VROHO\� WKH
UHVXOW� RI� FDXVHV� RWKHU� WKDQ� SURGXFW� GHIHFW@� DQG� WKH� VHOOHU¶V
PDUNHWLQJ�RI�WKH�SURGXFW�ZRXOG�FDXVH�D�UHDVRQDEOH�SHUVRQ�LQ�WKH
SRVLWLRQ�RI�WKH�EX\HU� WR�H[SHFW�WKH�XVHG�SURGXFW� WR�SUHVHQW�QR
JUHDWHU�ULVN�RI�GHIHFW�WKDQ�LI�WKH�SURGXFW�ZHUH�QHZ��RU

�F�� LV� D� GHIHFW� XQGHU� �� �� >GHILQLQJ� PDQXIDFWXULQJ� GHIHFWV�
GHVLJQ� GHIHFWV� DQG� GHIHFWV� GXH� WR� LQDGHTXDWH� LQVWUXFWLRQV� RU

����������������������������������
���:H�QHHG�QRW��LQ�WKH�FRQWH[W�RI�WKLV�FDVH��JR�VR�IDU�DV�WR�DGRSW�WKH�ODQJXDJH�RI�6HFWLRQ��
DV� WKH� ODZ� RI� WKH� &RPPRQZHDOWK�� � ,QGHHG�� VXFK� D� VWHS� LV� PXFK� PRUH� DSSURSULDWHO\
XQGHUWDNHQ�E\�RXU�6XSUHPH�&RXUW���+RZHYHU��,�KDYH�IRXQG�WKH�ODQJXDJH�RI�6HFWLRQ���LWVHOI
DQG�WKH�DQDO\VLV�FRQWDLQHG�LQ�WKH�FRPPHQWV�DQG�UHSRUWHUV¶�QRWHV�WKHUHWR�H[WUHPHO\�KHOSIXO
LQ�FRQVLGHULQJ�WKH�GLIILFXOW�LVVXHV�EHIRUH�XV�LQ�WKLV�FDVH�
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ZDUQLQJV@�RU�����LQ�D�XVHG�SURGXFW�UHPDQXIDFWXUHG�E\�WKH�VHOOHU
RU� D� SUHGHFHVVRU� LQ� WKH� FRPPHUFLDO� FKDLQ� RI� GLVWULEXWLRQ� RI� WKH
XVHG�SURGXFW��RU

�G�� DULVHV� IURP� D� XVHG� SURGXFW¶V� QRQFRPSOLDQFH� XQGHU� �� �
>HQWLWOHG� 1RQFRPSOLDQFH� DQG� &RPSOLDQFH� ZLWK� 3URGXFW� 6DIHW\
6WDWXWHV� RU� 5HJXODWLRQV@� ZLWK� D� SURGXFW� VDIHW\� VWDWXWH� RU
UHJXODWLRQ�DSSOLFDEOH�WR�WKH�XVHG�SURGXFW�

$�XVHG�SURGXFW�LV�D�SURGXFW�WKDW��SULRU�WR�WKH�WLPH�RI�VDOH�RU
RWKHU�GLVWULEXWLRQ�UHIHUUHG�WR�LQ�WKLV�6HFWLRQ��LV�FRPPHUFLDOO\�VROG
RU�RWKHUZLVH�GLVWULEXWHG�WR�D�EX\HU�QRW�LQ�WKH�FRPPHUFLDO�FKDLQ
RI�GLVWULEXWLRQ�DQG�XVHG�IRU�VRPH�SHULRG�RI�WLPH�

5HVWDWHPHQW��7KLUG��RI�7RUWV��3URGXFWV�/LDELOLW\�����

���� ,Q� HVVHQFH�� WKLV� VHFWLRQ� OLPLWV� UHFRYHU\� IURP� D� VHOOHU� RI� D� GHIHFWLYH

SURGXFW�ZKR�UHVHOOV�WKH�SURGXFW�ZLWKRXW�PDNLQJ�DQ\�VXEVWDQWLDO�FKDQJH�WR�LW

RU�DQ\� UHSUHVHQWDWLRQ�DV� WR� LWV�TXDOLW\� WR�QHJOLJHQFH� VWDQGDUGV�� � $� SODLQWLII

PD\� UHFRYHU� IURP�VXFK�D� VHOOHU� RQO\� LI� LW� LV� VKRZQ� WKDW� WKH� VHOOHU� IDLOHG� WR

H[HUFLVH�UHDVRQDEOH�FDUH�E\�HQJDJLQJ�LQ�FRQGXFW�WKDW�LQWURGXFHV�GHIHFWV�LQWR

WKH� SURGXFW� RU� WKDW� DOORZV� GHIHFWV� WR� UHPDLQ� ZKHQ� UHDVRQDEOH� FDUH�ZRXOG

KDYH�HOLPLQDWHG�WKHP���6HH�5HVWDWHPHQW��7KLUG��RI�7RUWV���3URGXFWV�/LDELOLW\

����D���&RPPHQWV�E��H���,Q�FRQWUDVW��D�VHOOHU�ZKR�FUHDWHV�LQ�WKH�FRQVXPHU�DQ

H[SHFWDWLRQ�WKDW�WKH�XVHG�SURGXFW�LV�³OLNH�QHZ´�PD\�EH�KHOG�VWULFWO\�OLDEOH�IRU

PHFKDQLFDO� GHIHFWV� LQ�PXFK� WKH� VDPH�ZD\� DV� WKH�PDQXIDFWXUHU� RI� D� QHZ

SURGXFW�� EXW� LV� QRW� H[SRVHG� WR� OLDELOLW\� IRU� GHVLJQ� GHIHFWV� DQG� IDLOXUH� WR

LQVWUXFW�DERXW�RU�ZDUQ�RI�GHIHFWV�DV�DUH�WKRVH�LQ�WKH�RULJLQDO�FKDLQ�RI�SURGXFW

GLVWULEXWLRQ�� � 5HVWDWHPHQW� �7KLUG�� RI� 7RUWV�� 3URGXFW� /LDELOLW\� �� ��E��

&RPPHQWV�E�I�J���,Q�DGGLWLRQ��WKH�VHOOHU�ZKR�KDV�UHPDQXIDFWXUHG�D�SURGXFW
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LV� H[SRVHG� WR� OLDELOLW\� IRU� GHIHFWV� RI� DQ\� W\SH� LQ� WKH� VDPH�PDQQHU� DV� WKH

VHOOHU�RI�D�QHZ�SURGXFW���5HVWDWHPHQW��7KLUG��RI�7RUWV��3URGXFWV�/LDELOLW\����

�F���&RPPHQWV�E��L�

���� ,Q� IRUPXODWLQJ� WKLV� WKHRU\� RI� OLPLWHG� VWULFW� OLDELOLW\� IRU� XVHG� SURGXFWV

GHDOHUV�� WKH�GUDIWHUV�RI� WKH�QHZ�5HVWDWHPHQW� WRRN�DFFRXQW�RI� WKH�VHOIVDPH

UHDOLWLHV� FRQFHUQLQJ� WKH� RSHUDWLRQ� RI� WKH� VHFRQGDU\� PDUNHW� WKDW� KDYH

SHUVXDGHG�PH�WR�FUDIW�D�OLPLWHG�VWULFW�OLDELOLW\�UXOH�IRU�WKHVH�VHOOHUV�

&RQVXPHUV�RI�PRVW�XVHG�SURGXFWV� VROG� LQ� REYLRXVO\
XVHG� FRQGLWLRQ� W\SLFDOO\� GR� QRW�� DQG� VKRXOG� QRW�
H[SHFW� WKRVH� SURGXFWV� WR� SHUIRUP� DV� VDIHO\�� ZLWK
UHVSHFW� WR� WKH� SRVVLELOLW\� RI�PHFKDQLFDO� GHIHFWV�� DV
ZKHQ�WKRVH�SURGXFWV�ZHUH�QHZ���0DQ\�IDFWRUV�DIIHFW
FRQVXPHU�H[SHFWDWLRQV�LQ�WKLV�UHJDUG���)RU�H[DPSOH�
WKH� DJH� DQG� FRQGLWLRQ� RI� XVHG� SURGXFWV� DQG� WKH
FRPPHQVXUDWH� ORZHU� SULFHV� SDLG� IRU� VXFK� SURGXFWV
DOHUW� UHDVRQDEOH� EX\HUV� WR� WKH� SRVVLELOLW\� RI� GHIHFWV
DQG� WKH�QHHG� WR�PRQLWRU� WKH�VDIHW\�DVSHFWV�RI� VXFK
SURGXFWV� RYHU� WLPH� DFFRUGLQJ� WR� WKHLU� DJH� DQG
FRQGLWLRQ�� �*LYHQ�WKH�DZDUHQHVV�RI�EX\HUV�JHQHUDOO\
UHJDUGLQJ� WKH� ULVNV� RI� KDUP� SUHVHQWHG� E\� XVHG
SURGXFWV� LQ�YDU\LQJ�VWDJHV�RI�SK\VLFDO�GHWHULRUDWLRQ�
SULPDU\�UHVSRQVLELOLW\�IRU�DOORFDWLQJ�WKHVH�ULVNV�PD\�
LQ� WKH� DEVHQFH� RI� IDXOW� RQ� WKH� SDUW� RI� WKH� XVHG�
SURGXFW� VHOOHU� RU� VRPH� VSHFLDO� FLUFXPVWDQFH� WKDW
MXVWLILHV� VWULFW� OLDELOLW\�� EH� GHOHJDWHG� WR� FRPPHUFLDO
PDUNHWV� IRU� XVHG� SURGXFWV�� LQ� ZKLFK� WKH� WHUPV� RI
VDOH�YDU\�ZLGHO\�GHSHQGLQJ�RQ�WKH�DSSDUHQW�FRQGLWLRQ
RI�VXFK�SURGXFWV�DW�WKH�WLPH�RI�VDOH�

,G���&RPPHQW�F�

���� 0RUHRYHU��WKH�GUDIWHUV�RI�6HFWLRQ���H[SUHVVO\�UHFRJQL]HG�WKDW�VHOOHUV�RI

XVHG�SURGXFWV�GR�QRW�KDYH�WKH�VDPH�UHODWLRQVKLSV�ZLWK�WKRVH�ZKR�DUH�DERYH

WKHP�LQ�WKH�FKDLQ�RI�GLVWULEXWLRQ�DV�GR�VHOOHUV�RI�QHZ�SURGXFWV�
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5HWDLOHUV� RI� QHZ� SURGXFWV� KDYH� RSSRUWXQLWLHV�� DV
XVHG�SURGXFW� VHOOHUV� JHQHUDOO\� GR� QRW�� WR� FRQWUDFW
ZLWK� WKRVH� DERYH� WKHP� LQ� WKH� FKDLQ� RI� GLVWULEXWLRQ
UHJDUGLQJ� ZKR� VKRXOG� XOWLPDWHO\� EHDU� WKH� FRVWV� RI
GHIHQGLQJ� GHVLJQ� FODLPV� LQ� FRXUW� DQG� SD\LQJ
VXFFHVVIXO� FODLPDQWV�� �+ROGLQJ�QHZ�SURGXFW� UHWDLOHUV
OLDEOH� IRU� GHIHFWLYH� GHVLJQV� RULJLQDWLQJ� DW
PDQXIDFWXUH�HQFRXUDJHV� WKHP�WR�DSSO\� SUHVVXUH� RQ
PDQXIDFWXUHUV� �� �� �� WR�SURGXFH�VDIH�SURGXFWV�DQG� WR
DGRSW� UHDVRQDEOH� GHVLJQV�� � ,Q� FRQWUDVW�� VHOOHUV� RI
OLNH�QHZ� XVHG� SURGXFWV� DUH� QRW�� H[FHSW
FRLQFLGHQWDOO\�� PHPEHUV� RI� WKH� RULJLQDO� GLVWULEXWLYH
FKDLQ�� � 7\SLFDOO\� WKH\� H[HUFLVH� OLWWOH� LI� DQ\� FRQWURO
RYHU� RULJLQDO� GHVLJQ� FKRLFHV� RU� GHFLVLRQV� UHJDUGLQJ
LQGHPQLW\�IRU�FRVWV�RI�OLDELOLW\�

,G���&RPPHQW�E�

���� 0\�YLHZ�RI�WKH�DSSURSULDWH�OLPLWV�WR�EH�SODFHG�RQ�WKH�VWULFW�OLDELOLW\�RI

VHOOHUV�RI�XVHG�SURGXFWV�LV�DOVR�UHIOHFWHG�LQ�WKH�GHFLVLRQV�RI�QXPHURXV�RWKHU

FRXUWV� WKDW� KDYH� FRQIURQWHG� WKLV� LVVXH�� � :KLOH� VRPH� MXULVGLFWLRQV� KDYH

FRQFOXGHG�WKDW�VWULFW�OLDELOLW\�VKRXOG�EH�H[WHQGHG�WR�VHOOHUV�RI�XVHG�SURGXFWV�

PDQ\�RWKHUV�KDYH�KHOG� WKDW� XQOHVV� WKH� VHOOHU� KDV� VXEVWDQWLDOO\� UHSDLUHG� RU

PRGLILHG� WKH� SURGXFW�� QHJOLJHQWO\� FDXVHG� WKH� GHIHFW�� RU� PDGH� VRPH

UHSUHVHQWDWLRQ� UHJDUGLQJ� WKH� SURGXFW¶V� TXDOLW\�� WKH� SROLFLHV� XQGHUO\LQJ� WKH

GRFWULQH� GR� QRW� ZDUUDQW� LWV� DSSOLFDWLRQ� WR� VHOOHUV� RI� XVHG� SURGXFWV�� 6HH

JHQHUDOO\� $QQRWDWLRQ�� 3URGXFWV� /LDELOLW\�� $SSOLFDWLRQ� RI� 6WULFW� /LDELOLW\

'RFWULQH�WR�6HOOHU�RI�8VHG�3URGXFW����$�/�5���WK������

����������������������������������
��� &RXUWV� WKDW� KDYH� KHOG� WKDW� VHOOHUV� RI� XVHG� SURGXFWV� DUH� VWULFWO\� OLDEOH� IRU� DOO� SURGXFW
GHIHFWV�KDYH�JHQHUDOO\�IRFXVHG�RQ�WKH�IDFW�WKDW�VXFK�VHOOHUV��DOWKRXJK�QRW�SDUW�RI�WKH�RULJLQDO
FKDLQ�RI�SURGXFW�GLVWULEXWLRQ��QHYHUWKHOHVV�SDUWLFLSDWHG�LQ�WKH�SURFHVV�E\�ZKLFK�WKH�SURGXFW
UHDFKHG�WKH�FRQVXPHU�DQG��WKHUHIRUH��XQGHU�DQ�HQWHUSULVH� OLDELOLW\�WKHRU\��DUH� UHVSRQVLEOH
IRU�DOO�KDUPV�UHVXOWLQJ�IURP�LWV�XVH���6HH�-RUGDQ�Y��6XQQ\VORSH�$SSOLDQFH�3URSDQH�	
3OXPELQJ�6XSSOLHV�&R�������$UL]�����������3��G�������$UL]��&W��$SS��������� �7XUQHU�Y�
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���� ,Q� UHDFKLQJ� WKLV� FRQFOXVLRQ�� WKHVH� FRXUWV� KDYH� DOVR� HPSKDVL]HG� WKH

PDWHULDO�GLIIHUHQFHV�EHWZHHQ�WKH�SRVLWLRQ�RI�VHOOHUV�RI�QHZ�DQG�XVHG�JRRGV

DQG�WKH�HTXDOO\�VLJQLILFDQW�GLIIHUHQFHV�LQ�WKH�H[SHFWDWLRQV�RI�WKHLU�FXVWRPHUV

DQG� WKH� SULFHV� WKH\� SD\�� � 7KH\�� DV� ,�� KDYH� UHFRJQL]HG� WKH� VRFLDO� DQG

HFRQRPLF�XWLOLW\�RI�D�WKULYLQJ�VHFRQGDU\�PDUNHW�WKDW�PDNHV�D�ZLGH�UDQJH�RI

XVHIXO�SURGXFWV�DYDLODEOH�WR�PHPEHUV�RI�WKH�SXEOLF�ZKR�PLJKW�QRW�EH�DEOH�WR

DIIRUG�QHZ�JRRGV�DQG�DYHUWV�WKH�ZDVWH�ZKLFK�PLJKW�RWKHUZLVH�RFFXU�LI�VWLOO�

XVHIXO�SURGXFWV�ZHUH�PHUHO\�GLVFDUGHG�E\�WKH�RULJLQDO�SXUFKDVHU�ZKHQ�WKH\

EHFDPH�ZRUQ��XQZDQWHG�RU�ZHUH�UHSODFHG�E\�QHZHU�PRGHOV���6HH�+DUEHU�Y�

$OWHF�,QGXVWULHV��,QF�������)�6XSS����������������:�'��0R���������DII¶G�

��)��G�������WK�&LU���������7LOOPDQ�Y��9DQFH������2UH����������������3��G

���������������2UH���������UHFRJQL]LQJ�³WKH�IOH[LELOLW\�RI�WKLV�NLQG�RI�PDUNHW

DSSHDUV�WR�VHUYH�OHJLWLPDWH�LQWHUHVWV�RI�EX\HUV�DV�ZHOO�DV�VHOOHUV�´��

���� ,Q� DGGLWLRQ�� WKRVH� FRXUWV� WKDW� KDYH� UHIXVHG� WR� DSSO\� EURDG� VWULFW

OLDELOLW\�WR�GHDOHUV�LQ�XVHG�SURGXFWV�KDYH�QRWHG�WKDW�EHFDXVH�RI�WKH�SRVLWLRQ

RI� VXFK� VHOOHUV� LQ� WKH� RYHUDOO� FKDLQ� RI� SURGXFW� PDUNHWLQJ� DQG� GLVWULEXWLRQ�

WKH\�DUH�QRW�RUGLQDULO\�LQYROYHG�LQ�WKH�PDUNHWLQJ�RI�DQ\�SDUWLFXODU�EUDQG�RU

PDQXIDFWXUHU�RI�JRRGV�DQG�GR�QRW�FXVWRPDULO\�KDYH�HVWDEOLVKHG�UHODWLRQVKLSV

ZLWK�PDQXIDFWXUHUV�ZKLFK�ZRXOG�HQDEOH�WKHP�WR�LQIOXHQFH�WKH�PDQXIDFWXUHU

�������������������������������������������������������������������������������������������������������������
,QWHUQDWLRQDO�+DUYHVWHU�&R�������1�-��6XSHU�����������$��G�����1�-��6XSHU��&W��/DZ�'LY�
��������+RYHQGHQ�Y��7HQEXVK������6�:��G������7H[��&W��$SS����������6XFK�FRXUWV�KDYH
DOVR� QRWHG� WKDW� GHVSLWH� WKHLU�PRUH�PLQRU� UROH� LQ� WKH�PDUNHWLQJ� SURFHVV�� GHDOHUV� LQ� XVHG
SURGXFWV�UHPDLQ�PRUH�DEOH�WKDQ�FRQVXPHUV�WR�GLVWULEXWH�WKH�FRVWV�DQG�RWKHU�ORVVHV�DULVLQJ
IURP� GHIHFWLYH� SURGXFWV�� �6HH� 7XUQHU�� VXSUD�� � 7KRPSVRQ� Y�� 5RFNIRUG�0DFKLQH� 7RRO
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WR� SURGXFH� D� VDIHU� SURGXFW�� �6HH�+DUEHU�� VXSUD��3HWHUVRQ� Y�� 6XSHULRU

&RXUW�����&DO���WK����������&DO��5SWU���G������&DO���������FLWLQJ�/D�5RVD�Y�

6XSHULRU�&RXUW�� ����&DO�� $SS�� �G������ ����&DO��5SWU�� ���� �&DO�� &W�� $SS�

��������.HLWK�Y��5XVVHOO�7��%XQG\�	�$VVRF���,QF�������6R���G�������)OD�

�WK�'LVW��&W��$SS���������3HWHUVRQ�Y��/RX�%DFKURGW�&KHYUROHW�&R������,OO�

�G���������1�(��G������,OO���������7LOOPDQ������2UH��DW����������3��G�DW

������³>$@Q\�ULVN�UHGXFWLRQ�ZKLFK�ZRXOG�EH�DFFRPSOLVKHG�E\�LPSRVLQJ�VWULFW

OLDELOLW\� RQ� WKH� GHDOHU� LQ� XVHG� JRRGV� ZRXOG� QRW� EH� VLJQLILFDQW� HQRXJK� WR

MXVWLI\�RXU�WDNLQJ�WKDW�VWHS���7KH�GHDOHU�LQ�XVHG�JRRGV�JHQHUDOO\�KDV�QR�GLUHFW

UHODWLRQVKLS� ZLWK� HLWKHU� PDQXIDFWXUHUV� RU� GLVWULEXWRUV�� � 7KXV�� WKHUH� LV� QR

UHDG\�FKDQQHO�RI�FRPPXQLFDWLRQ�E\�ZKLFK�WKH�GHDOHU�DQG�WKH�PDQXIDFWXUHU

FDQ� H[FKDQJH� LQIRUPDWLRQ� DERXW� SRVVLEOH� GDQJHURXV� GHIHFWV� LQ� SDUWLFXODU

SURGXFW�OLQHV�RU�DERXW�DFWXDO�DQG�SRWHQWLDO�OLDELOLW\�FODLPV�´��

���� )LQDOO\�� WKHVH�FRXUWV�KDYH�UHFRJQL]HG�WKH�GHJUHH�WR�ZKLFK�DSSOLFDWLRQ

RI�EURDG����$�OLDELOLW\�RQ�XVHG�SURGXFWV�GHDOHUV�ZRXOG�EXUGHQ�WKHP�ZLWK�WKH

QHHG� WR� LQVSHFW� DQG� UHSDLU�� ZKLFK�PLJKW� SURYH� VR� FRVWO\� DV� WR� GULYH� VRPH

VXFK�GHDOHUV� RXW� RI� EXVLQHVV�� �6HH�+DUEHU�� ���� )�6XSS�� DW� ������� �³7KH

DUJXPHQW�WKDW�LPSRVLQJ�VWULFW�OLDELOLW\�ZLOO�LQFUHDVH�WKH�VDIHW\�RI�VXFK�JRRGV

EHFDXVH� WKH� GHDOHU�ZLOO� XVH� LQFUHDVHG� FDUH� LQ� LQVSHFWLQJ� DQG� VHUYLFLQJ� WKH

JRRGV�LV�ZLWKRXW�PHULW�LQ�UHODWLRQ�WR�ODWHQW�GHIHFWV���������(YHQ�LI�D�GHDOHU�LQ

XVHG�JRRGV�ZHUH�WR�LQVSHFW�LWV�SURGXFWV��ODWHQW�GHIHFWV�ZRXOG�QRW�EH�IRXQG

�������������������������������������������������������������������������������������������������������������
&R��� ��� :DVK�� $SS�� ����� ���� 3��G� ���� �:DVK�� &W�� $SS�� ������� 1HOVRQ� Y�� 1HOVRQ
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DQG�LQMXULHV�ZRXOG�QRW�EH�SUHYHQWHG���'HIHFWV�FRXOG�RQO\�EH�IRXQG�WKURXJK

YLJRURXV� LQVSHFWLRQ� DQG� GLVPDQWOLQJ� RI� WKH� SURGXFWV�� EXW� WKDW� SURFHGXUH

ZRXOG� GUDPDWLFDOO\� FKDQJH� WKH� XVHG�JRRGV� PDUNHW�� � (YHU\� GHDOHU� LQ� XVHG

JRRGV�ZRXOG�EH�IRUFHG�WR�EHFRPH�D�UHFRQGLWLRQHU�RI�SURGXFWV���(DFK�SURGXFW

ZRXOG�KDYH�WR�EH�WDNHQ�DSDUW�DQG�UHEXLOW�EHIRUH�VDOH�WR�WU\�WR�DYRLG�OLDELOLW\�

7KH�FRVW�LPSRVHG�ZRXOG�EH�WUHPHQGRXV���7KH�XVHG�JRRGV�PDUNHW�ZRXOG�QR

ORQJHU� EH� DEOH� WR� PHHW� WKH� QHHGV� RI� ORZ�FRVW� VHHNLQJ� FRQVXPHUV�´��

3HWHUVRQ�Y��6XSHULRU�&RXUW�����&DO���WK�DW�����������3��G�DW������³� µ7R

LPSRVH�VXFK�OLDELOLW\�ZRXOG�DV�D�SUDFWLFDO�PDWWHU�UHTXLUH�DOO�GHDOHUV�LQ�XVHG

JRRGV� URXWLQHO\� WR� GLVPDQWOH�� LQVSHFW� IRU� ODWHQW� GHIHFWV�� DQG� UHSDLU� RU

UHFRQGLWLRQ�WKHLU�SURGXFWV���������,W�ZRXOG�LQ�HIIHFW�UHQGHU�XVHG�JRRGV�GHDOHUV

DV�LQVXUHUV�DJDLQVW�GHIHFWV�ZKLFK�FDPH�LQWR�H[LVWHQFH�DIWHU�WKH�RULJLQDO�FKDLQ

RI� GLVWULEXWLRQ� DQG� ZKLOH� WKH� SURGXFW� ZDV� XQGHU� WKH� FRQWURO� RI� SUHYLRXV

FRQVXPHUV�¶�´��TXRWLQJ�:LONLQVRQ�Y��+LFNV������&DO��$SS���G��������������

&DO��5SWU�����BBB��&DO��&W��$SS��������FLWDWLRQV�RPLWWHG���

���� 8SRQ� FDUHIXO� FRQVLGHUDWLRQ� RI� WKLV� LVVXH� DQG� UHYLHZ� RI� ERWK� WKH� QHZ

5HVWDWHPHQW�DQG�WKH�VXEVWDQWLDO�ERG\�RI�GLYHUJHQW�FDVH�ODZ�IURP�RXU�VLVWHU

VWDWHV��,�ZRXOG�KROG�WKDW�SXEOLF�SROLF\�LQ�3HQQV\OYDQLD�GRHV�QRW�VXSSRUW�WKH

DSSOLFDWLRQ� RI� VWULFW� OLDELOLW\� WR� VHOOHUV� RI� XVHG� SURGXFWV� ZKR� GR� QRW

UHPDQXIDFWXUH� WKH� SURGXFW� RU� RWKHUZLVH� FUHDWH� D� KHLJKWHQHG� UHDVRQDEOH

H[SHFWDWLRQ�LQ�WKH�FRQVXPHU�
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+DUGZDUH��,QF�������:LV���G����������1�:���G������:LV��������
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���� %HFDXVH�,�KDYH�GHWHUPLQHG�WKDW�VHOOHUV�RI�XVHG�SURGXFWV�PD\�QRW�EH

KHOG�VWULFWO\� OLDEOH�H[FHSW�XQGHU�WKHVH� OLPLWHG� FLUFXPVWDQFHV�� � DQG�EHFDXVH

WKH�MXU\�LQ�WKH�LQVWDQW�FDVH�ZDV�LQVWUXFWHG�WKDW�LW�PXVW�KROG�/+'�OLDEOH�LI�WKH\

IRXQG�WKDW�LW�VROG�WKH�PRWRUF\FOH�LQ�D�GHIHFWLYH�FRQGLWLRQ�ZKLFK�FDXVHG�)UH\¶V

LQMXULHV��LW�LV�FOHDU�WKDW�D�QHZ�WULDO�PXVW�EH�JUDQWHG�DV� WR�/+'�� �0RUHRYHU�

EHFDXVH�WKH�MXU\�DSSRUWLRQHG�IDXOW�EHWZHHQ�/+'�DQG�=LPPHUPDQ�DQG�/+'¶V

VKDUH� RI� WKH� OLDELOLW\�� LI� DQ\�� PD\� FKDQJH� XSRQ� UHWULDO� ZLWK� SURSHU

LQVWUXFWLRQV��)UH\¶V�FDVH�DJDLQVW�=LPPHUPDQ�PXVW�EH�UHWULHG�DV�ZHOO�

���� $FFRUGLQJO\�� ,� ZRXOG� YDFDWH� WKH� MXGJPHQWV� HQWHUHG� RQ� WKH� MXU\
V

YHUGLFW�DQG�UHPDQG�IRU�D�QHZ�WULDO�LQ�ZKLFK�WKH�MXU\�VKRXOG�EH�LQVWUXFWHG�LQ

DFFRUGDQFH�ZLWK�WKH�SULQFLSOHV�RXWOLQHG�LQ�WKLV�RSLQLRQ�


