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�� 7KLV� LV� DQ� DSSHDO� IURP� WKH� 6HSWHPEHU� ���� ����� 2UGHU� RI� WKH� %XFNV

&RXQW\�&RXUW�RI�&RPPRQ�3OHDV�JUDQWLQJ�SDUWLDO�VXPPDU\�MXGJPHQW�LQ�IDYRU

RI� $SSHOOHHV�'HIHQGDQWV� RQ� $SSHOODQW¶V� FODLPV� RI� EUHDFK� RI� FRQWUDFW�

PLVDSSURSULDWLRQ� RI� WUDGH� VHFUHWV�� DQG� IUDXG��� � )RU� WKH� UHDVRQV� VHW� IRUWK

EHORZ��ZH�DIILUP�

����������������������������������
��2Q�$XJXVW�����������WKH�WULDO�FRXUW�JUDQWHG�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI
$SSHOOHHV�RQ�VHYHQ�RI� WKH� HLJKW� FRXQWV� FRQWDLQHG� LQ�$SSHOODQW¶V� FRPSODLQW�
%HFDXVH�WKDW�RUGHU�ZDV�QRW�LPPHGLDWHO\�DSSHDODEOH�DV�LW�GLG�QRW�³GLVSRVH�RI
DOO�FODLPV�DQG�RI�DOO�SDUWLHV�´�3D�5�$�3������E������$SSHOODQW�SHWLWLRQHG�IRU�D
GHWHUPLQDWLRQ� RI� ILQDOLW\� SXUVXDQW� WR� 3D�5�$�3�� ����F��� � 7KH� FRXUW¶V
6HSWHPEHU� ��WK� $PHQGHG� 2UGHU� UHIOHFWV� LWV� GHWHUPLQDWLRQ� WKDW� ³DQ
LPPHGLDWH� DSSHDO� ZRXOG� IDFLOLWDWH� WKH� UHVROXWLRQ� RI� WKH� HQWLUH� FDVH�´
�$PHQGHG� 2UGHU�� GDWHG� 6HSWHPEHU� ���� ������� � 7KHUHIRUH�� WKLV� DSSHDO� LV
SURSHU�
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�� 7KH�XQGHUO\LQJ�VXLW�DURVH�IURP�D�EXVLQHVV�UHODWLRQVKLS�JRQH�VRXU�� � ,Q

'HFHPEHU� ������ %MRUQ� *UXHQZDOG� DQG� $GROI� :HLVV�� IRUPHG� $GYDQFHG

&RPSXWHU� $SSOLFDWLRQV�� ,QF�� �³$&$´��� IRU� WKH� GHYHORSPHQW� RI� FRPSXWHU

WHFKQRORJ\�DQG�DSSOLFDWLRQV�� �3ULRU� WR� WKDW� WLPH��*UXHQZDOG�ZDV� 3UHVLGHQW�

DQG� ERWK� KH� DQG� :HLVV� ZHUH� VKDUHKROGHUV�� RI� D� 1HZ� -HUVH\� FRPSDQ\

FDUU\LQJ� WKH� VDPH� QDPH� �³$&$�1-´��� � ,Q� DGGLWLRQ�� GXULQJ� WKH� ����¶V

*UXHQZDOG�ZDV�HPSOR\HG�DV�DQ�LQGHSHQGHQW�FRQWUDFWRU�IRU�$OSKD�3UHVV��,QF�

�³$OSKD´���RI�ZKLFK�:HLVV�LV�WKH�3UHVLGHQW��DQG�VLQFH�������VROH�VKDUHKROGHU�

�� :KHQ�$&$�ZDV�IRUPHG��LW�DFTXLUHG�DOO�WKH�VWRFN�DQG�DVVHWV�RI�$&$�1-�

ZKLFK�RSHUDWHG�DV�D�ZKROO\�RZQHG�VXEVLGLDU\�XQWLO�LW�XOWLPDWHO\�GLVVROYHG���,Q

DGGLWLRQ�� $OSKD� JUDQWHG� $&$� D� OLFHQVH� WR� XVH� 3RO\)257+� ,,� VRIWZDUH�� D

FRPSXWHU� ODQJXDJH�*UXHQZDOG� UHOLHG� RQ�ZKLOH�ZRUNLQJ� DW� $OSKD�� � ,QLWLDOO\�

*UXHQZDOG�ZDV�LVVXHG���������VKDUHV�RI�$&$�VWRFN��DQG�:HLVV�ZDV�LVVXHG

��������VKDUHV�� �2Q�-XQH�����������$&$�VROG���������VKDUHV� LQ�D�SULYDWH

RIIHULQJ��D�JURXS�RI�ILYH�LQYHVWRUV��OHG�E\�3DXO�0DW]NR��³WKH�0DW]NR�JURXS´�

SXUFKDVHG� �������� VKDUHV�� ZKLOH� :HLVV� SXUFKDVHG� DQ� DGGLWLRQDO� ������

VKDUHV���7KHUHDIWHU��*UXHQZDOG�ZDV�WKH�FRQWUROOLQJ�VKDUHKROGHU�ZLWK�����RI

$&$�VWRFN�

�� *UXHQZDOG� ZDV� HOHFWHG� DQG� UHPDLQHG� 3UHVLGHQW� RI� $&$¶V� %RDUG� RI

'LUHFWRUV�IURP������WKURXJK��������$GGLWLRQDOO\��IURP������XQWLO�������ERWK

:HLVV�DQG�0DW]NR�VHUYHG�DV�GLUHFWRUV���)URP������WKURXJK�������:HLVV�DQG
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$OSKD� ORDQHG� LQ� H[FHVV� RI� ��������� WR� $&$�� ZKLFK� ZDV� VHFXUHG� E\� D

SHUIHFWHG�VHFXULW\�LQWHUHVW�LQ�DOO�RI�$&$¶V�DVVHWV�

�� $&$¶V�LQLWLDO�IRFXV�ZDV�RQ�WKH�GHYHORSPHQW�RI�FRPSXWHU�KDUGZDUH�DQG

VRIWZDUH� IRU� LWV� FXVWRPHUV� LQ� WKH� FRQWURO� SURFHVV� DQG� VKRS� IORRU� FRQWURO

LQGXVWU\�� �6KRUWO\�DIWHU� LWV� LQFHSWLRQ��$&$�GHYHORSHG�D�FRPSXWHU� ODQJXDJH�

$&$�/��ZKLFK�LW�XVHG�LQ�LWV�VKRS�IORRU�FRQWURO�EXVLQHVV��LWV�SULPDU\�FXVWRPHU

EHLQJ� 'X3RQW�� � (DFK� FXVWRPHU� HQWHUHG� LQWR� D� XVH� OLFHQVH� DJUHHPHQW� ZLWK

$&$�IRU�LWV�XVH�RI�$&$�/�

�� 'XULQJ� WKLV� WLPH�� *UXHQZDOG� ZDV� DOVR� GHYHORSLQJ� D�PRUH� WKHRUHWLFDO

DSSURDFK� WR� FRPSXWHU� V\VWHPV� VROXWLRQV� DQG� VWUXFWXUHV� FDOOHG� 1HVWHG

&HOOXODU�([SDQVLRQ�RU�³1&(�´��,Q�������$&$�DSSOLHG�IRU�WKH�WUDGHPDUN�1&(�

�� 'XULQJ� DQ� 2FWREHU� ����� %RDUG� RI� 'LUHFWRUV� PHHWLQJ�� *UXHQZDOG

SURSRVHG� WKDW� $&$� UHWDLQ� KLV� SHUVRQDO� DWWRUQH\�� -RVHSK� +HQQHVH\�� DV� D

EXVLQHVV�DGYLVRU�WR�$&$�DQG�RU�HOHFW�KLP�WR�WKH�%RDUG���7KH�%RDUG�XOWLPDWHO\

DFFHSWHG�WKH�SURSRVDO�DQG�DZDUGHG�+HQQHVVH\���������VKDUHV�RI�$&$�VWRFN�

6KRUWO\� WKHUHDIWHU�� +HQQHVVH\� VXJJHVWHG� WKDW� WKH� FRPSDQ\� LPPHGLDWHO\

LPSURYH� LWV� EDODQFH� VKHHW� E\� FRQYHUWLQJ� VRPH� RI� LWV� VXEVWDQWLDO� GHEW�

LQFOXGLQJ� QHDUO\� ��������� RZHG� WR� :HLVV� DQG� $OSKD� DORQH�� LQWR� HTXLW\�

%HFDXVH�KH�ZDV�FRQFHUQHG�WKDW�WKH�FRQYHUVLRQ�ZRXOG�UHVXOW�LQ�WKH�GLOXWLRQ�RI

KLV� PDMRULW\�� *UXHQZDOG� SXUFKDVHG� DQ� DGGLWLRQDO� �������� VKDUHV� RI� VWRFN
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IURP� $OSKD� IRU� ��������� VR� WKDW� KH� ZRXOG� UHPDLQ� WKH� ODUJHVW� VLQJOH

VKDUHKROGHU�RI�$&$��

�� $&$¶V�SURVSHFWV�FKDQJHG�GUDPDWLFDOO\� LQ� -XQH�RI� ������ZKHQ�'X3RQW

FDQFHOOHG� DQ� RUGHU� IRU� VKRS� IORRU� WHFKQRORJ\� UHVXOWLQJ� LQ� WKH� ORVV� RI

DSSUR[LPDWHO\� RQH� PLOOLRQ� GROODUV� LQ� SURMHFWHG� UHYHQXH�� � 7KH� FRPSDQ\¶V

LPPHGLDWH� FDVK� IORZ� FULVLV� SURPSWHG� *UXHQZDOG� WR� FDOO� D� VSHFLDO

VKDUHKROGHU¶V� PHHWLQJ� IRU� -XO\� ���� ������ � $W� WKDW� PHHWLQJ�� *UXHQZDOG

UHSRUWHG� WKDW� WKH� FRPSDQ\� QHHGHG� ��������� LPPHGLDWHO\�� DQG� ��������

EHIRUH�WKH�HQG�RI�WKH�\HDU�WR�DYRLG�LQVROYHQF\���:HLVV�DJUHHG�WR�DGYDQFH�WKH

QHFHVVDU\�IXQGV�RQ�WKH�FRQGLWLRQ�WKDW�KH�EHFRPH�WKH�PDMRULW\�VKDUHKROGHU�

7KH� PLQXWHV� RI� WKH� PHHWLQJ� UHIOHFW� WKDW� WKH� VKDUHKROGHUV� XQDQLPRXVO\

DSSURYHG�D�SODQ�ZKHUHE\�HDFK�ZRXOG�VHOO�:HLVV�D�SUR�UDWHG�SRUWLRQ�RI�WKHLU

UHVSHFWLYH�VKDUHV�DW�RQH�FHQW�SHU�VKDUH�IRU�DQ�DJJUHJDWH�WRWDO�RI����������

VKDUHV�� LQ� WXUQ�� :HLVV� SURPLVHG� WR� DGYDQFH� $&$� ���������� � 2Q� -XO\� ���

������ *UXHQZDOG� VHQW� D� OHWWHU� WR� :HLVV� FRQILUPLQJ� KLV� LQWHQWLRQ� WR� VHOO

:HLVV�$OSKD� �������� VKDUHV� RI� KLV� $&$� VWRFN� IRU� RQH� FHQW� SHU� VKDUH� LQ

H[FKDQJH�IRU�:HLVV¶V�DGYDQFH�RI����������WR�$&$�

�� $OWKRXJK� :HLVV� IXOILOOHG� KLV� SURPLVH� DQG� DGYDQFHG� WKH� QHFHVVDU\

IXQGV��WKH�%RDUG�RI�'LUHFWRUV�DQG�VWDII�DJUHHG�WKDW�$&$�QHHGHG�WR�FKDQJH�LWV

GLUHFWLRQ�DQG� LPSOHPHQW� SURJUDPV� WDUJHWHG� WR� WKH� HQWHUSULVH�PDQDJHPHQW

WHOHFRPPXQLFDWLRQV�PDUNHW�� � $W� WKH�2FWREHU����� ����� %RDUG�PHHWLQJ�� WKH

����������������������������������
��*UXHQZDOG�ILQDQFHG�WKH�SXUFKDVH�WKURXJK�D�SHUVRQDO�ORDQ�
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'LUHFWRUV�GHWHUPLQHG�WKDW�D�VWDII�UHRUJDQL]DWLRQ�ZDV�QHFHVVDU\���7KHUHIRUH�

:HLVV� ZDV� HOHFWHG� &KDLUPDQ�� &(2� DQG� 3UHVLGHQW�� ZKLOH� *UXHQZDOG� ZDV

HOHFWHG�9LFH�&KDLUPDQ�DQG�&KLHI�6FLHQWLVW�VR�WKDW�KH�FRXOG�GHYRWH�DOO�RI�KLV

HIIRUWV�WRZDUG�WKH�FRPSDQ\¶V�WHFKQRORJLFDO�GHYHORSPHQW�

��� 7KH� ILQDQFLDO� FRQGLWLRQ� RI� WKH� FRPSDQ\� ZRUVHQHG� LQ� ����� DQG

*UXHQZDOG�EHJDQ�GRLQJ�PXFK�RI�KLV�ZRUN�IURP�KRPH���,Q�1RYHPEHU�RI�WKDW

\HDU�� WKH�%RDUG�DVNHG�KLP�WR�VXEPLW�D�UHSRUW�GHWDLOLQJ�KLV�UHFHQW�SURMHFWV�

*UXHQZDOG�UHVSRQGHG�E\�VXEPLWWLQJ�D�SURSRVDO�IRU�D�QHZ�SURMHFW�WKDW�ZRXOG

FRVW� WKH� FRPSDQ\� ��� PLOOLRQ� WR� LPSOHPHQW�� DQG� UHTXLUH� WKH� KLULQJ� RI

DGGLWLRQDO�VWDII���+H�VWDWHG�LQ�KLV�SURSRVDO�

,� DP� QRW� VXEPLWWLQJ� WKLV� SURSRVDO� LQ� P\� FDSDFLW\� DV� DQ
HPSOR\HH��DJHQW��FRQVXOWDQW��RIILFHU�RU�GLUHFWRU�RI�WKH�FRPSDQ\�
7KLV�LV�VRPHWKLQJ�,�KDYH�WKRXJKW�RI�LQGHSHQGHQW�RI�P\�ZRUN�DW
WKH� FRPSDQ\�� DQG� ZLOO� EH� SUHSDUHG� XQGHU� WKH� SURSHU
FLUFXPVWDQFHV�WR�RIIHU�LW�WR�WKH�FRPSDQ\�

�'HIHQGDQWV¶� 0RWLRQ� IRU� 6XPPDU\� -XGJPHQW�� ([KLELW� ((�� $&$� ,QWHURIILFH

0HPRUDQGXP� DW� ���� � :HLVV�� 0DW]NR�� DQG� $&$¶V� SURIHVVLRQDO� VWDII� PHW� WR

GLVFXVV�WKLV�SURSRVDO���$V�D�UHVXOW�RI�WKDW�PHHWLQJ��WKH\�GHFLGHG�WR�WHUPLQDWH

*UXHQZDOG� HIIHFWLYH� 1RYHPEHU� ���� ������ � +H� VXEVHTXHQWO\� UHVLJQHG� IURP

WKH�%RDUG�RI�'LUHFWRUV�RQ�'HFHPEHU���������

��� *UXHQZDOG�LQVWLWXWHG�VXLW�DJDLQVW�:HLVV��$OSKD�DQG�$&$�RQ�-XO\���
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��������,Q�KLV�6HFRQG�$PHQGHG�&RPSODLQW��*UXHQZDOG�DOOHJHV�WZR�FRXQWV�RI

EUHDFK� RI� DQ� RUDO� HPSOR\PHQW� FRQWUDFW� �&RXQW� ,� DQG� ,,,��� WZR� FRXQWV� RI

IUDXG�UHODWLQJ�WR�WKH�EUHDFK�RI�FRQWUDFW�LVVXHV��&RXQWV�,,�DQG�,9���DQG�RQH

FRXQW� HDFK� RI� IUDXGXOHQW� SURFXUHPHQW� RI� WUDGH� VHFUHWV� �&RXQW� 9��

PLVDSSURSULDWLRQ�RI�WUDGH�VHFUHWV��&RXQWV�9,,���WRUWLRXV�GHVWUXFWLRQ�RI�VWRFN

YDOXH� �&RXQW� 9,,,��� DQG�ZURQJIXO�ZLWKKROGLQJ� RI� FRPSHQVDWLRQ� �&RXQW� 9,��

2Q�$SULO����������$SSHOOHHV�ILOHG�D�PRWLRQ�IRU�SDUWLDO�VXPPDU\�MXGJPHQW�RQ

VHYHQ�RI�*UXHQZDOG¶V�HLJKW�FRXQWV��ZKLFK�WKH�WULDO�FRXUW�JUDQWHG�RQ�$XJXVW

������������*UXHQZDOG�SHWLWLRQHG�IRU�D�GHWHUPLQDWLRQ�RI� ILQDOLW\�VR�WKDW�WKH

RUGHU�ZRXOG�EH�LPPHGLDWHO\�DSSHDODEOH���2Q�6HSWHPEHU�����������WKH�WULDO

FRXUW�YDFDWHG�LWV���������2UGHU�DQG�HQWHUHG�DQ�$PHQGHG�2UGHU�ZKLFK�DJDLQ

JUDQWHG�$SSHOOHHV¶�PRWLRQ�IRU�VXPPDU\�MXGJPHQW��DQG�GHWHUPLQHG�WKDW�³DQ

LPPHGLDWH� DSSHDO� ZRXOG� IDFLOLWDWH� WKH� UHVROXWLRQ� RI� WKH� HQWLUH� FDVH�´

�$PHQGHG�2UGHU��GDWHG�6HSWHPEHU�������������7KLV�WLPHO\�DSSHDO�IROORZV�

*UXHQZDOG�UDLVHV�WKH�IROORZLQJ�ILYH�LVVXHV�IRU�RXU�UHYLHZ�

$� ,Q�LWV�GHFLVLRQ�WR�JUDQW�WKH�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�
GLG�WKH�WULDO�FRXUW�LPSURSHUO\�UHO\�XSRQ�XQVZRUQ�DQG

����������������������������������
�� 7KH� RULJLQDO� DQG� ILUVW� DPHQGHG� FRPSODLQWV� DOVR� LQFOXGHG� FODLPV� DJDLQVW
DWWRUQH\� 5REHUW� :KLWOH\� DOOHJLQJ� D� FRQIOLFW� RI� UHSUHVHQWDWLRQ�� DV� KH
UHSUHVHQWHG�ERWK�*UXHQZDOG�DQG�:HLVV��DQG�DLGLQJ�DQG�DEHWWLQJ�WKH�DOOHJHG
IUDXG�SHUSHWUDWHG�E\�:HLVV��$OSKD��DQG�$&$���+RZHYHU��KH�ZDV�QRW�D�QDPHG
GHIHQGDQW� LQ� WKH� 6HFRQG� $PHQGHG� &RPSODLQW�� DQG� WKH� LVVXHV� RQ� DSSHDO
UHODWH�VROHO\�WR�FODLPV�DJDLQVW�:HLVV��$OSKD��DQG�$&$�

�� &RXQW�9,�� DOOHJLQJ� WKDW�$&$�ZURQJIXOO\�ZLWKKHOG�*UXHQZDOG¶V� VDODU\��ZDV
QRW� LQFOXGHG� LQ� $SSHOOHHV¶� PRWLRQ� IRU� VXPPDU\� MXGJPHQW�� DQG�� WKHUHIRUH�
UHPDLQV�D�YLDEOH�LVVXH�IRU�WULDO�
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XQFHUWLILHG�GRFXPHQWV�DWWDFKHG�WR�WKH�PRYLQJ�SDUW\¶V
SDSHUV"

%� 'LG�WKH�WULDO�FRXUW�LPSURSHUO\�UHO\�XSRQ�HYLGHQFH�VXEPLWWHG
E\�WKH�PRYLQJ�SDUW\�ZKLFK�LV�GLUHFWO\�FRQWUDGLFWHG�E\�WKH
HYLGHQFH�VXEPLWWHG�E\�WKH�QRQPRYLQJ�SDUW\"

&� 'LG�WKH�WULDO�FRXUW�DSSO\�WKH�FRUUHFW�OHJDO�VWDQGDUG�WR�GHFLGH
ZKHWKHU�WKHUH�LV�VXIILFLHQW�HYLGHQFH�WR�VXSSRUW�D�FODLP�IRU
EUHDFK�RI�FRQWUDFW"

'� 'LG�WKH�WULDO�FRXUW�DSSO\�WKH�FRUUHFW�OHJDO�VWDQGDUG�WR�GHFLGH
ZKHWKHU�WKHUH�LV�VXIILFLHQW�HYLGHQFH�WR�VXSSRUW�D�FODLP�IRU
IUDXG"

(� 'LG�WKH�WULDO�FRXUW�DSSO\�WKH�FRUUHFW�OHJDO�VWDQGDUG�WR�GHFLGH
ZKHWKHU�WKHUH�LV�VXIILFLHQW�HYLGHQFH�WR�VXSSRUW�D�FODLP�IRU
PLVDSSURSULDWLRQ�RI�WUDGH�VHFUHWV"�

�$SSHOODQW¶V�%ULHI�DW������)LQGLQJ�QR�HUURU��ZH�DIILUP��

��� 3XUVXDQW�WR�3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH���������D�SDUW\�PD\

PRYH�IRU�VXPPDU\�MXGJPHQW�LQ�WZR�FLUFXPVWDQFHV�

��� ZKHQHYHU�WKHUH�LV�QR�JHQXLQH�LVVXH�RI�DQ\�PDWHULDO�IDFW�DV
WR�D�QHFHVVDU\�HOHPHQW�RI�WKH�FDXVH�RI�DFWLRQ�RU�GHIHQVH
ZKLFK�FRXOG�EH�HVWDEOLVKHG�E\�DGGLWLRQDO�GLVFRYHU\�RU
H[SHUW�UHSRUW��RU

��� LI��DIWHU�WKH�FRPSOHWLRQ�RI�GLVFRYHU\�UHOHYDQW�WR�WKH�PRWLRQ�
LQFOXGLQJ�WKH�SURGXFWLRQ�RI�H[SHUW�UHSRUWV��DQ�DGYHUVH
SDUW\�ZKR�ZLOO�EHDU�WKH�EXUGHQ�RI�SURRI�DW�WULDO�KDV�IDLOHG�WR
SURGXFH�HYLGHQFH�RI�IDFWV�HVVHQWLDO�WR�WKH�FDXVH�RI�DFWLRQ
RU�GHIHQVH�ZKLFK�LQ�D�MXU\�WULDO�ZRXOG�UHTXLUH�WKH�LVVXHV�WR
EH�VXEPLWWHG�WR�D�MXU\�

����������������������������������
�� *UXHQZDOG� GRHV� QRW� GLVWLQJXLVK� EHWZHHQ� KLV� FODLPV� IRU� IUDXGXOHQW
SURFXUHPHQW�RI�WUDGH�VHFUHWV�DQG�PLVDSSURSULDWLRQ�RI�WUDGH�VHFUHWV��DUJXLQJ
ERWK�XQGHU�WKH�ODWWHU�WKHRU\�RI�UHFRYHU\�

��:H�QRWH�WKDW�*UXHQZDOG�KDV�QRW�FKDOOHQJHG�WKH�FRXUW¶V�JUDQW�RI�VXPPDU\
MXGJPHQW�ZLWK�UHVSHFW�WR�KLV�FODLP�RI�WRUWLRXV�GHVWUXFWLRQ�RI�VWRFN�YDOXH�
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3D�5�&�3�� ����������� ����� � 2XU� UHYLHZ� RI� DQ� RUGHU� JUDQWLQJ� VXPPDU\

MXGJPHQW�LV�SOHQDU\���3D\WRQ�Y��3HQQV\OYDQLD�6OLQJ�&R�������$��G������

������3D��6XSHU��������� � ³7KDW� LV��ZH�PXVW� UHYLHZ� WKH� UHFRUG� LQ� WKH� OLJKW

PRVW� IDYRUDEOH� WR� WKH� DGYHUVH� SDUW\� DQG� GHWHUPLQH� ZKHWKHU� WKH� PRYLQJ

SDUW\�KDV�HVWDEOLVKHG�WKDW�WKHUH�LV�QR�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�DQG�WKDW

LW� LV� HQWLWOHG� WR� MXGJPHQW� DV� D�PDWWHU� RI� ODZ�´� � ,G�� � � ,W� LV� WKH� QRQPRYLQJ

SDUW\¶V� UHVSRQVLELOLW\� WR� GHPRQVWUDWH� WKDW� D� JHQXLQH� LVVXH� RI�PDWHULDO� IDFW

H[LVWV�� -RKQVRQ� Y�� +DUULV�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� ³>D@

ZLWQHVVHV¶� >VLF@� FUHGLELOLW\� LV� D� GHWHUPLQDWLRQ� IRU� WKH� MXU\� DQG� QHFHVVDULO\

FUHDWHV� D� JHQXLQH� LVVXH� RI� PDWHULDO� IDFW�´� � :KLWH� Y�� 2ZHQV�&RUQLQJ

)LEHUJODV��&RUS�������$��G�����������3D��6XSHU���������DSSHDO�GHQLHG�����

3D�����������$��G������������

��� *UXHQZDOG¶V� ILUVW� WZR� LVVXHV� FKDOOHQJH� WKH� HYLGHQFH� UHOLHG� RQ� E\� WKH

WULDO� FRXUW� LQ� GHWHUPLQLQJ�$SSHOOHHV¶�PRWLRQ� IRU� VXPPDU\� MXGJPHQW�� � )LUVW�

*UXHQZDOG� DUJXHV� WKDW� WKH� FRXUW� LPSURSHUO\� UHOLHG� RQ� XQVZRUQ� H[KLELWV

DWWDFKHG�WR�$SSHOOHHV¶�PRWLRQ���$OWKRXJK�LW�LV�WUXH�WKDW�WKH�H[KLELWV�DWWDFKHG

WR� $SSHOOHHV¶� PRWLRQ� DUH� QRW� VXSSRUWHG� E\� DIILGDYLW� DWWHVWLQJ� WR� WKHLU

DFFXUDF\��VHH�3D�5�&LY�3����������*UXHQZDOG�IDLOHG�WR�UDLVH�WKLV�LVVXH�EHIRUH

WKH� WULDO� FRXUW�� WKHUHIRUH�� LW� LV� QRZ� ZDLYHG�� � 3D�5�$�3�� ����D��³,VVXHV� QRW

UDLVHG� LQ� ORZHU� FRXUW� DUH� ZDLYHG� DQG� FDQRW� EH� UDLVHG� IRU� ILUVW� WLPH� RQ

DSSHDO�´��� � 6HH� 6WDLDQR� Y�� -RKQV� 0DQYLOOH� &RUS��� ���� $��G� ���� �3D�

6XSHU�� ������ILQGLQJ� WKDW�� DOWKRXJK� GRFXPHQWV� DWWDFKHG� WR� VXPPDU\
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MXGJPHQW� PRWLRQ� VKRXOG� KDYH� EHHQ� VZRUQ� H[KLELWV�� DSSHOODQWV� IDLOHG� WR

REMHFW�EHIRUH�WULDO�FRXUW��WKHUHIRUH��LVVXH�ZDLYHG�RQ�DSSHDO��� �&I��:KHHOHU

Y�� -RKQV�0DQYLOOH� &RUS��� ���� $��G� ���� �3D�� 6XSHU�� ������ILQGLQJ� WULDO

FRXUW�HUUHG�LQ�FRQVLGHULQJ�XQVZRUQ�H[KLELWV�DWWDFKHG�WR�VXPPDU\�MXGJPHQW

PRWLRQ� ZKHQ� DSSHOODQW� REMHFWHG� WR� LQFOXVLRQ� RI� GRFXPHQWV� LQ� UHVSRQVH� WR

VXPPDU\�MXGJPHQW�ILOHG�EHIRUH�WULDO�FRXUW��

��� 1H[W�� *UXHQZDOG� DUJXHV� WKDW� WKH� WULDO� FRXUW� LPSURSHUO\� UHOLHG� XSRQ

HYLGHQFH�VXEPLWWHG�E\�$SSHOOHHV�ZKLFK�LV�FRQWUDGLFWHG�E\�KLV�RZQ�DIILGDYLW�

3XUVXDQW�WR�WKH�UXOH�VHW�IRUWK�LQ�1DQW\�*OR�%RURXJK�Y��$PHULFDQ�6XUHW\

&R�������3D�����������$��������������D�SDUW\�PRYLQJ�IRU�VXPPDU\�MXGJPHQW

PD\� QRW� UHO\� ³H[FOXVLYHO\� XSRQ� RUDO� WHVWLPRQ\�� HLWKHU� WKURXJK� WHVWLPRQLDO

DIILGDYLWV� RU� GHSRVLWLRQ� WHVWLPRQ\�� WR�HVWDEOLVK� D� JHQXLQH� LVVXH� RI�PDWHULDO

IDFW�´��3RUWHUILHOG�Y��7UXVWHHV�RI�+RVS��RI�8QLY��RI�3D�������$��G������

������3D��6XSHU����������+RZHYHU��WKH�QRQPRYLQJ�SDUW\�PD\�UHVSRQG�WR�WKH

PRWLRQ�E\�UHO\LQJ�VROHO\�RQ�DQ�DIILGDYLW�WR�FUHDWH�D�JHQXLQH�LVVXH�RI�PDWHULDO

IDFW��L�H���D�FUHGLELOLW\�GHWHUPLQDWLRQ�IRU�WKH�MXU\���6HH�:KLWH��VXSUD��$FFX�

:HDWKHU� Y�� 3URVSHFW� &RPPXQLFDWLRQV�� ���� $��G� ������ �������� �3D�

6XSHU�� ������UHYHUVLQJ� RUGHU� JUDQWLQJ� VXPPDU\� MXGJPHQW� EHFDXVH

DIILGDYLWV� VXEPLWWHG� E\� ERWK� SDUWLHV� FRQIOLFW� DV� WR� ZKHWKHU� DSSHOOHH� JDYH

DSSHOODQW� DGHTXDWH� QRWLFH� RI� WHUPLQDWLRQ��� -RKQVRQ�� ���� $��G� DW� ���

�VWDWLQJ�WKDW�D�SDUW\�UHVSRQGLQJ�WR�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�PD\�QRW

UHVW�RQ�SOHDGLQJV�� ³>U@DWKHU�� LW� LV� KLV� UHVSRQVLELOLW\� WR� VKRZ� WKDW� D� JHQXLQH
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LVVXH�RI�IDFW�H[LVWV�E\�DIILGDYLW�RU�RWKHUZLVH�´����7KHUHIRUH��WR�WKH�H[WHQW�WKDW

*UXHQZDOG�DUJXHV�WKDW�KLV�DIILGDYLW�LV�DQ�DSSURSULDWH�UHVSRQVH�WR�$SSHOOHHV¶

VXPPDU\�MXGJPHQW�PRWLRQ��ZH�DJUHH����:H�QRWH��KRZHYHU��WKDW�D�WULDO�FRXUW

PD\� GLVUHJDUG� DQ� DIILGDYLW� ZKHQ� LW� LV� QRW� ³ZKROO\� FUHGLEOH�´� � /XFHUD� Y�

-RKQV�0DQYLOOH�&RUS�������$��G�����������3D��6XSHU��������

��� *UXHQZDOG¶V�QH[W�WKUHH�LVVXHV�FRQFHUQ�WKH�WULDO�FRXUW¶V�UHMHFWLRQ�RI�KLV

FODLPV�RI� EUHDFK�RI� FRQWUDFW��PLVDSSURSULDWLRQ� RI� WUDGH� VHFUHWV�� DQG� IUDXG�

7KH�WULDO�FRXUW�JUDQWHG�VXPPDU\�MXGJPHQW�EHFDXVH�LW�IRXQG�WKDW�*UXHQZDOG

³IDLOHG�WR�FDUU\�KLV�HYLGHQWLDU\�EXUGHQ�´���7ULDO�&W��2S��DW�������7KHUHIRUH��LW

DSSHDUV�WKDW�WKH�FRXUW�UHOLHG�RQ�VXEVHFWLRQ�����RI�5XOH����������³DQ�DGYHUVH

SDUW\� ZKR� ZLOO� EHDU� WKH� EXUGHQ� RI� SURRI� DW� WULDO� KDV� IDLOHG� WR� SURGXFH

HYLGHQFH� RI� IDFWV� HVVHQWLDO� WR� WKH� FDXVH� RI� DFWLRQ� �� �� �� ZKLFK� �� �� �� ZRXOG

UHTXLUH�WKH�LVVXHV�WR�EH�VXEPLWWHG�WR�D�MXU\�´��3D�5�&�3�������������

��� *UXHQZDOG¶V� UHVSRQVH�WR�$SSHOOHHV¶�PRWLRQ� IRU� VXPPDU\� MXGJPHQW� LV

VXSSRUWHG� E\� KLV� SHUVRQDO� DIILGDYLW�� D� SRUWLRQ� RI� KLV� GHSRVLWLRQ� WHVWLPRQ\�

DQG�D�KDQGZULWWHQ�QRWH��VLJQHG�E\�:HLVV��ZKLFK�KH�FODLPV�VHWV�IRUWK�SDUW�RI

����������������������������������
��*UXHQZDOG�OLVWV�HLJKW�ILQGLQJV�RI�IDFW�RI�WKH�WULDO�FRXUW�ZKLFK�KH�DVVHUWV�DUH
FRQWUDGLFWHG� E\� KLV� RZQ� DIILGDYLW�� � $V� WKHVH� ILQGLQJV� UHODWH� GLUHFWO\� WR
*UXHQZDOG¶V� QH[W� WKUHH� VXEVWDQWLYH� LVVXHV�� ZH� ZLOO� DGGUHVV� WKHP� DW� WKH
DSSURSULDWH�WLPH�

�� :H� UHPLQG� *UXHQZDOG�� KRZHYHU�� WKDW� ZH� PD\� DIILUP� D� ORZHU� FRXUW¶V
GHFLVLRQ� RQ� DQ\� EDVLV�� � %R\HU� Y�� :DONHU�� ���� $��G� ����� ���� Q���� �3D�
6XSHU��������
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KLV� DJUHHPHQW�ZLWK�:HLVV��� �*UXHQZDOG� DOOHJHV� WKDW� LQ� )HEUXDU\�� ������ KH

DQG�:HLVV�� DFWLQJ� RQ� EHKDOI� RI� KLPVHOI�� $OSKD�� DQG� $&$�� UHDFKHG� DQ� RUDO

FRQWUDFW� FRQFHUQLQJ�*UXHQZDOG¶V� IXWXUH� ZLWK� $&$�� � 6SHFLILFDOO\�� *UXHQZDOG

FRQWHQGV� WKDW� :HLVV� PDGH� WKH� IROORZLQJ� SURPLVHV�� ���� *UXHQZDOG� ZRXOG

FRQWLQXH�WR�EH�HPSOR\HG�DV�D�OHDGHU�DQG�3UHVLGHQW�RI�$&$�³DV�ORQJ�DV�>KH@

ZDV� DEOH� WR� FDUU\� RXW� WKH� GXWLHV� RI� 3UHVLGHQW� RI� WKH� FRUSRUDWLRQ>�@´� � ���

:HLVV� DQG� $OSKD�ZRXOG�XVH� WKHLU� YRWLQJ� ULJKWV� DV� VKDUHKROGHUV� WR� VXSSRUW

*UXHQZDOG��DQG�����:HLVV�DQG�$OSKD�ZRXOG�FRQWLQXH�WR�VXSSRUW�WKH�FRPSDQ\

ILQDQFLDOO\����$IILGDYLW�RI�%MRUQ�*UXHQZDOG��GDWHG���������DW����D���G���

��� ,Q�H[FKDQJH� IRU�:HLVV¶V�SURPLVHV��*UXHQZDOG�FODLPV� WKDW�KH�SOHGJHG

WR������FRQWLQXH�DV�3UHVLGHQW�DQG�³OHDG�$&$�LQ�ERWK�LWV�EXVLQHVV�RSHUDWLRQV

DQG� LQ� LWV� WHFKQRORJ\� DQG� LQYHQWLRQV>�@´� ���� YRWH� KLV� VKDUHV� LQ� VXSSRUW� RI

:HLVV¶V�SURSRVDOV�� ����FRQWLQXH� WR�ZRUN� IRU�$OSKD�� ����JUDQW�:HLVV��$OSKD�

DQG�$&$�D�OLFHQVH�WR�XVH�KLV�WUDGH�VHFUHWV�DQG�LQYHQWLRQV��DQG�����SURYLGH

:HLVV�DQG�$OSKD���������VKDUHV�RI�$&$�VWRFN�DW������SHU�VKDUH����,G��DW��

��D���I���� �*UXHQZDOG� WHVWLILHV� LQ�KLV�DIILGDYLW� WKDW�KH�DQG�:HLVV� UHDIILUPHG

WKHVH�SURPLVHV�PDQ\�WLPHV�GXULQJ�KLV����\HDU�WHQXUH�ZLWK�$&$���,Q�DGGLWLRQ�

FRQWUDU\� WR� WKH� PLQXWHV� IURP� WKH� 2FWREHU� ���� ����� %RDUG� RI� 'LUHFWRUV

0HHWLQJ��*UXHQZDOG�FODLPV�WKDW�KH�GLG�QRW�DJUHH�WR�KLV�GHPRWLRQ�WR� ³&KLHI

����������������������������������
�� 7KH� QRWH� DSSHDUV� WR� FRQVLVW� RI� DFWXDOO\� WZR� QRWHV�� HDFK� LQ� GLIIHUHQW
KDQGZULWLQJ��RQH�RI�ZKLFK�LV�XQVLJQHG�DQG�QRW�GDWHG��WKH�RWKHU�RI�ZKLFK�LV
VLJQHG� E\� :HLVV� DQG� GDWHG� ��������� � 6HH� 0HPRUDQGXP� LQ� 2SSRVLWLRQ� WR
'HIHQGDQWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��([K��$�DW���
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6FLHQWLVW�´� �+H�DUJXHV� WKDW� WKHVH� IDFWV��ZKLFK�KH�DWWHVWV� WR� LQ� DQ�DIILGDYLW�

UDLVH�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�SUHFOXGLQJ�VXPPDU\�MXGJPHQW���

��� $FFRUGLQJ� WR� ZHOO�HVWDEOLVKHG� 3HQQV\OYDQLD� ODZ�� HPSOR\PHQW

DJUHHPHQWV�DUH�SUHVXPSWLYHO\�WHUPLQDEOH�DW�ZLOO�E\�HLWKHU�SDUW\���*UHHQH�Y�

2OLYHU�5HDOW\��,QF�������$��G�������������3D��6XSHU����DSSHDO�GHQLHG�����

3D�����������$��G���������������³7KH�SDUW\�FODLPLQJ�WKDW�DQ�DJUHHPHQW�LV

IRU�D�GHILQLWH�SHULRG�KDV�WKH�EXUGHQ�RI�SURYLQJ�WKDW�IDFW�������>E\�SURYLGLQJ@

FOHDU� SURRI� WKDW� WKH� SDUWLHV� FRQWUDFWHG� IRU� D� VSHFLILF� GXUDWLRQ�´� � ,G�� � $

SURPLVH�RI�³SHUPDQHQW´�RU�³OLIHWLPH´�HPSOR\PHQW�LV�JHQHUDOO\�LQVXIILFLHQW�WR

UHEXW� WKH� SUHVXPSWLRQ� RI� DW� ZLOO� HPSOR\PHQW�� � ,G�� � $FFRUG� 6FRWW� Y�

([WUDFRUSRUHDO��,QF�������$��G�����������3D��6XSHU��������

$� FRQWUDFW� IRU� OLIH� LV� D� KHDY\� EXUGHQ� WR� LPSRVH� XSRQ� DQ
HPSOR\HU���&RXUWV�VKRXOG�EH�FDUHIXO�WKDW�ZKHQ�VXFK�D�EXUGHQ�LV
LPSRVHG� LW� LV� EHFDXVH� WKDW� LV�ZKDW�ZDV� FRQWUDFWHG� IRU� DQG�QRW
EHFDXVH� WKH� MXU\� ZDV� LPSDVVLRQHG� DQG� VRXJKW� WR� ZUHDN
YHQJHDQFH�� �7KLV�GDQJHU� LV�RQH�RI� WKH� UHDVRQV�FRXUWV� UHIXVH� WR
HQIRUFH�VXFK�D�FRQWUDFW�LI� WKH�RQO\�SURRI�RI�LWV�H[LVWHQFH�LV�WKDW
WKH�SDUWLHV�H[FKDQJHG�SURPLVHV���7KH�SDUWLHV�PD\�KDYH�XVHG�WKH
ZRUG�³SHUPDQHQWO\´�RU�³IRU� OLIH´� LQ�DQ�RII�KDQG�PDQQHU�� �7KHVH
ZRUGV� DUH�PXFK� WRR� DPELJXRXV� WR� SURYLGH� WKH� VROH� EDVLV� IRU� D
MXU\¶V�LPSRVLWLRQ�RI�VXFK�D�WUHPHQGRXV�REOLJDWLRQ���&RXUWV�PXVW
ORRN� WR� WKH� VXUURXQGLQJ� FLUFXPVWDQFHV� WR� GHWHUPLQH� WKH
SDUWLHV>µ@�LQWHQW�

��
2QO\�ZKHQ� WKRVH�FLUFXPVWDQFHV�GHPRQVWUDWH� WKH�SDUWLHV¶� LQWHQW
E\�FOHDU�HYLGHQFH�VKRXOG�D�FRXUW�HQIRUFH�D�OLIHWLPH�HPSOR\PHQW
FRQWUDFW�� � 7KH� SUHVHQFH� RI� DGGLWLRQDO� FRQVLGHUDWLRQ� LV� RQO\� D

����������������������������������
���1HLWKHU�QRWH�DWWDFKHG�WR�KLV�VXPPDU\�MXGJPHQW�UHVSRQVH�VHWV� IRUWK�DQ\
RI�WKHVH�DOOHJHG�SURPLVHV�
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VLQJOH� IDFWRU�� DOEHLW� DQ� LPSRUWDQW� RQH�� ZKLFK� D� FRXUW� PXVW
FRQVLGHU�WR�DVFHUWDLQ�WKH�LQWHQW�

*UHHQH������$��G�DW������������

��� ,Q� *UHHQH�� VXSUD�� WKH� DSSHOODQW� DOOHJHG� WKDW� KH� ZRUNHG� IRU� WKH

DSSHOOHH�FRPSDQ\� DW� VXE�XQLRQ� ZDJHV� IRU� ��� \HDUV� LQ� H[FKDQJH� IRU

DSSHOOHH¶V� SURPLVH� RI� OLIHWLPH� HPSOR\PHQW�� WKLV� &RXUW� IRXQG� WKDW� WKH

FLUFXPVWDQFHV� VXUURXQGLQJ� WKH� SURPLVH� UDLVHG� D� JHQXLQH� LVVXH� RI�PDWHULDO

IDFW�IRU�WKH�MXU\���,G��DW��������6LPLODUO\��LQ�0DUVK�Y��%R\OH������$��G����

�3D�� 6XSHU�� ������� ZH� FRQFOXGHG� WKDW� DOWKRXJK� WKH� DSSHOODQW¶V� DOOHJDWLRQ

WKDW� KH� ZDV� SURPLVHG� HPSOR\PHQW� IRU� DW� OHDVW� WZR� \HDUV� ZDV� ³QRW

VXIILFLHQWO\� GHILQLWH´� LWVHOI� WR� UDLVH� D� MXU\� TXHVWLRQ�� WKH� DSSHOODQW¶V� IXUWKHU

FODLP�WKDW�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ�WKLV�SURPLVH��L�H���WKDW�LQ�UHOLDQFH

KH� UHVLJQHG� IURP�KLV� IRUPHU� MRE�� SXW�KLV�KRXVH�XS� IRU� VDOH�� DQG�PRYHG� WR

DQRWKHU�FLW\��SURYLGHG�VXIILFLHQW�DGGLWLRQDO� FRQVLGHUDWLRQ� WR� UDLVH�D�JHQXLQH

LVVXH�RI�PDWHULDO�IDFW�����,G��DW�����

��� ,Q� WKH� SUHVHQW� FDVH�� *UXHQZDOG� DUJXHV�� ZLWKRXW� HODERUDWLRQ�� WKDW

³WKHUH�LV�PRUH�WKDQ�VXIILFLHQW�HYLGHQFH��FRQWDLQHG�LQ�>KLV@�DIILGDYLW�������DQG

LQ�KLV�GHSRVLWLRQ�WHVWLPRQ\��IRU�D�MXU\�WR�FRQFOXGH�WKDW�DQ�RUDO�FRQWUDFW�GLG

H[LVW� EHWZHHQ� 0U�� *UXHQZDOG� DQG� 0U�� :HLVV�� $&$� DQG� $OSKD� 3UHVV�´

�$SSHOODQW¶V�%ULHI�DW������ �:H�GLVDJUHH�� �$FFHSWLQJ�*UXHQZDOG¶V�DIILGDYLW�DV

WUXH�� :HLVV¶V� SURPLVH� RI� HPSOR\PHQW� ZDV� IDU� WRR� LQGHILQLWH� WR� VXSSRUW� D

����������������������������������
���7KH�DSSHOOHH�HPSOR\HU�ILUHG�WKH�DSSHOODQW�DIWHU�RQO\�WZR�PRQWKV�
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OLIHWLPH� FRQWUDFW�� �6HH�0DUVK�� VXSUD��9HQR� Y��0HUHGLWK�� ���� $��G� ����

���� �3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���

�������³>%@HFDXVH�RI�LWV�YLWDOLW\��FRXUWV�LQVLVW� WKDW�WR�FRQWUDFW�DZD\�WKH�DW�

ZLOO� SUHVXPSWLRQ�� PXFK� FODULW\� LV� UHTXLUHG�´��� � *UXHQZDOG� FODLPV� :HLVV

SURPLVHG�WR�HPSOR\�KLP�³IRU�DV�ORQJ�DV�,�DP�DEOH�WR�FDUU\�RXW�WKH�GXWLHV�RI

3UHVLGHQW�RI�WKH�FRUSRUDWLRQ�´���$IILGDYLW�RI�%MRUQ�*UXHQZDOG��GDWHG��������

DW�����D�����,QGHHG��*UXHQZDOG�ZRUNHG�IRU�$&$�IRU����\HDUV�

��� 0RUHRYHU�� WKH�FLUFXPVWDQFHV� VXUURXQGLQJ� WKH� DOOHJHG�SURPLVH�GR�QRW

VXSSRUW� *UXHQZDOG¶V� FRQWHQWLRQV�� � 6LJQLILFDQWO\�� DW� WKH� WLPH� *UXHQZDOG

FODLPV� WKH� SURPLVHV� ZHUH� PDGH�� KH� ZDV� WKH� PDMRULW\� VKDUHKROGHU� DQG

3UHVLGHQW� RI� $&$�� � 7KHUHIRUH�� ZH� IDLO� WR� VHH� KRZ� :HLVV�� D� PLQRULW\

VKDUHKROGHU�� FRXOG� ELQG� $&$� WKURXJK� D� SURPLVH� WR� *UXHQZDOG� IRU� OLIHWLPH

HPSOR\PHQW�� � 0RUHRYHU�� *UXHQZDOG¶V� FODLP� WKDW� LQ� H[FKDQJH� IRU� OLIHWLPH

HPSOR\PHQW��KH�SHUPLWWHG�:HLVV�DQG�$OSKD�WR�SXUFKDVH���������VKDUHV�RI

$&$�VWRFN�DW������SHU�VKDUH�LV�LOOXVRU\�DV�WKH�0DW]NR�JURXS�DOVR�SXUFKDVHG

WKHLU�$&$�VWRFN�WKDW�VDPH�\HDU�IRU������SHU�VKDUH���(DFK�WLPH�:HLVV�DQG�RU

$OSKD�DGYDQFHG�IXQGV�WR�$&$��WKH\�UHFHLYHG�DGGLWLRQDO�FRQVLGHUDWLRQ�VXFK�DV

VWRFN�RU�D�VHFXULW\�LQWHUHVW�LQ�$&$¶V�SURSHUW\�

��� *UXHQZDOG¶V�DOOHJDWLRQ�RI�EUHDFK�RI�WKLV�HPSOR\PHQW�FRQWUDFW�LQYROYHV

WZR�VSHFLILF�LQFLGHQWV�������*UXHQZDOG¶V�SXUFKDVH�RI���������VKDUHV�RI�VWRFN

IURP�$OSKD�LQ������DW������SHU�VKDUH��DQG�����*UXHQZDOG¶V�VDOH�RI��������

VKDUHV�WR�:HLVV�LQ������DW������SHU�VKDUH���+H�FODLPV�WKDW�KH�DJUHHG�WR�WKH
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�����SXUFKDVH�DQG�WKH������VXEVHTXHQW�VDOH�EDVHG�RQ�WKH�SURPLVHV�PDGH

WR� KLP� E\� :HLVV�� � $JDLQ�� KRZHYHU�� WKH� FLUFXPVWDQFHV� LQYROYLQJ� WKHVH

WUDQVDFWLRQV� EHOLHV� *UXHQZDOG¶V� FRQWHQWLRQV�� � ,W� LV� FOHDU� WKDW� *UXHQZDOG¶V

����� SXUFKDVH� RI� �������� VKDUHV� RI� VWRFN� IURP� $OSKD� ZDV� QHFHVVDU\� WR

PDLQWDLQ�KLV� VWDWXV� DV�PDMRULW\� VWRFNKROGHU�� � ,QGHHG�� WKH� SULFH�*UXHQZDOG

SDLG�IRU�WKH�VWRFN�ZDV�HTXDO�WR�WKH�FRQYHUVLRQ�SULFH�$&$�XWLOL]HG�WR�FRQYHUW

���������RI� GHEW� RZHG� WR� $OSKD� DQG�:HLVV� LQWR����������� VKDUHV� RI� $&$

VWRFN�� �0RUHRYHU�� WKH�PLQXWHV� RI� WKH� -XO\� ���� ����� VWRFNKROGHUV¶�PHHWLQJ

UHIOHFW� WKDW�� ZLWK� WKH� H[FHSWLRQ� RI� HPSOR\HH� VKDUHKROGHUV�� DOO� LQGLYLGXDO

VKDUHKROGHUV�XQDQLPRXVO\�DJUHHG�WR�VHOO�DQ�DJJUHJDWH�RI�����������VKDUHV

RI� VWRFN� WR� :HLVV� DQG� $OSKD� DW� ����� SHU� VKDUH� LQ� H[FKDQJH� IRU� :HLVV¶V

SURPLVH� WR� DGYDQFH� ��������� WR� WKH� FRPSDQ\�� ,QGHHG�� *UXHQZDOG

DFNQRZOHGJHG�KLV�DFFHSWDQFH�RI�WKLV�SURSRVDO�LQ�D�OHWWHU�GDWHG�-XO\����������

6HH�'HIHQGDQWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��([K��8��*UXHQZDOG�OHWWHU�WR

:HLVV�

��� )LQDOO\�� *UXHQZDOG¶V� DVVHUWLRQ� WKDW� $SSHOOHHV� EUHDFKHG� WKH� FRQWUDFW

ZKHQ� KH� ZDV� GHPRWHG� WR� 9LFH� 3UHVLGHQW� DQG� &KLHI� 6FLHQWLVW� GXULQJ� WKH

2FWREHU����������%RDUG�0HHWLQJ�LV�DJDLQ�EHOLHG�E\�WKH�UHFRUG���7KH�PLQXWHV

IURP� WKH�PHHWLQJ� FOHDUO\� VWDWH� WKDW� WKH� %RDUG� XQDQLPRXVO\� DJUHHG� WR� WKH

UHRUJDQL]DWLRQ� ³ZKLFK� ZRXOG� HQDEOH� %MRUQ� *UXHQZDOG� WR� GHYRWH� DOO� RI� KLV

HIIRUWV�WRZDUG�YLVLRQDU\�WHFKQRORJ\�GHYHORSPHQW�ZKLFK�ZRXOG�EH�UHTXLUHG�LQ

WKH�IXWXUH�´���'HIHQGDQWV¶�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��([K��$$��0LQXWHV
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RI����������$&$�%RDUG�RI�'LUHFWRUV�0HHWLQJ�DW������$OWKRXJK�*UXHQZDOG�QRZ

FODLPV�WKDW�WKH�PLQXWHV�DUH�LQFRUUHFW�DQG�KH�QHYHU�DJUHHG�WR�WKH�GHPRWLRQ�

KH�IDLOHG�WR�IROORZ�SURSHU�FRUSRUDWH�SURFHGXUH�DQG�QRWH�KLV�GLVVHQW�

$�GLUHFWRU�RI�D�EXVLQHVV�FRUSRUDWLRQ�ZKR�LV�SUHVHQW�DW�D�PHHWLQJ
RI� LWV�ERDUG�RI�GLUHFWRUV�� �� �� ��DW�ZKLFK�DFWLRQ�RQ�DQ\� FRUSRUDWH
PDWWHU�LV�WDNHQ�RQ�ZKLFK�WKH�GLUHFWRU�LV�JHQHUDOO\�FRPSHWHQW�WR
DFW�� VKDOO� EH� SUHVXPHG� WR� KDYH� DVVHQWHG� WR� WKH� DFWLRQ
WDNHQ�XQOHVV�KLV�GLVVHQW� LV�HQWHUHG� LQ� WKH�PLQXWHV�RI� WKH
PHHWLQJ�RU�XQOHVV�KH�ILOHV�KLV�ZULWWHQ�GLVVHQW�WR�WKH�DFWLRQ
ZLWK� WKH� VHFUHWDU\� RI� WKH� PHHWLQJ� EHIRUH� DGMRXUQPHQW
WKHUHRI�RU�WUDQVPLWV�WKH�GLVVHQW�LQ�ZULWLQJ�WR�WKH�VHFUHWDU\
RI� WKH� FRUSRUDWLRQ� LPPHGLDWHO\� DIWHU� WKH� DGMRXUQPHQW� RI
WKH�PHHWLQJ���7KH�ULJKW�WR�GLVVHQW�VKDOO�QRW�DSSO\�WR�D�GLUHFWRU
ZKR�YRWHG�LQ�IDYRU�RI�WKH�DFWLRQ���1RWKLQJ�LQ�WKLV�VXEFKDSWHU
VKDOO� EDU� D� GLUHFWRU� IURP� DVVHUWLQJ� WKDW� PLQXWHV� RI� WKH
PHHWLQJ�LQFRUUHFWO\�RPLWWHG�KLV�GLVVHQW� LI��SURPSWO\�XSRQ
UHFHLSW� RI� D� FRS\� RI� VXFK� PLQXWHV�� KH� QRWLILHV� WKH
VHFUHWDU\� LQ� ZULWLQJ� RI� WKH� DVVHUWHG� RPLVVLRQ� RU
LQDFFXUDF\�

����3D�&�6�$����������HPSKDVLV�DGGHG����*UXHQZDOG�GRHV�QRW�FODLP�WKDW�KH

GLG�QRW�UHFHLYH�D�FRS\�RI�WKH�PLQXWHV��KH�VLPSO\�DUJXHV�WKDW�WKH�VHFUHWDU\�LV

D�IULHQG�RI�:HLVV�DQG�UHFRUGHG�KLV�YRWH� LQFRUUHFWO\�� �6HH�$IILGDYLW�RI�%MRUQ

*UXHQZDOG��GDWHG��������DW��������+RZHYHU��*UXHQZDOG�KDV�IDLOHG�WR�DWWDFK

D�ZULWWHQ�GLVVHQW�RU�D�OHWWHU�UHTXHVWLQJ�D�FRUUHFWLRQ�LQ�WKH�PLQXWHV��WKXV��QR

UHDVRQDEOH� MXURU� FRXOG� FRQFOXGH� WKDW� *UXHQZDOG� GLG� QRW� DVVHQW� WR� KLV

GHPRWLRQ���7KHUHIRUH��ZH�DJUHH�ZLWK�WKH�WULDO�FRXUW�WKDW�*UXHQZDOG�KDV�IDLOHG

WR� SURYLGH� VXIILFLHQW� HYLGHQFH� RI� WKH� H[LVWHQFH� RI� D� OLIHWLPH� HPSOR\PHQW

FRQWUDFW�ZLWK�$&$�

��� 1H[W��*UXHQZDOG� DOOHJHV� WKDW� $&$��:HLVV� DQG� $OSKD�PLVDSSURSULDWHG

KLV� WUDGH�VHFUHWV�� VSHFLILFDOO\� WKH�1&(� WHFKQRORJ\�DQG� WKH�$&$�/� FRPSXWHU
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ODQJXDJH���� �*HQHUDOO\�� WKLV� W\SH�RI� FODLP� LQYROYHV� D� IRUPHU� HPSOR\HH�ZKR

DFTXLUHV� WKH� WUDGH�VHFUHWV�RI�KLV� IRUPHU�HPSOR\HU�DQG�XWLOL]HV� WKHP�WR� WKH

HPSOR\HU¶V�GLVDGYDQWDJH�DIWHU�OHDYLQJ�WKH�FRPSDQ\���7KXV��WR�EH�HQWLWOHG�WR

UHOLHI��D�SODLQWLII�PXVW�VKRZ�

����WKDW�WKHUH�ZDV�D�WUDGH�VHFUHW������������WKDW�LW�ZDV�RI�YDOXH�WR
HPSOR\HU�>RZQHU@�DQG�LPSRUWDQW�LQ�WKH�FRQGXFW�RI�KLV�EXVLQHVV�
����WKDW�E\�UHDVRQ�RI�GLVFRYHU\�RU�RZQHUVKLS� WKH�HPSOR\HU�KDG
WKH� ULJKW� WR� WKH�XVH�DQG�HQMR\PHQW�RI� WKH�VHFUHW��DQG����� WKDW
WKH�VHFUHW�ZDV�FRPPXQLFDWHG�WR�WKH�HPSOR\HH�ZKLOH�KH�ZDV�LQ�D
SRVLWLRQ�RI�WUXVW�DQG�FRQILGHQFH�XQGHU�VXFK�FLUFXPVWDQFHV�DV�WR
PDNH�LW�LQHTXLWDEOH�DQG�XQMXVW�IRU�KLP�WR�GLVFORVH�LW�WR�RWKHUV��RU
WR�PDNH�XVH�RI�LW�KLPVHOI��WR�WKH�SUHMXGLFH�RI�KLV�HPSOR\HU�

:HVW� 0RXQWDLQ� 3RXOWU\� &R�� Y�� *UHVV�� ���� $��G� ����� ���� �3D�� 6XSHU�

������TXRWLQJ�0DFEHWK�(YDQV�*ODVV�&R��Y��6FKQHOEDFK������3D���������

��� $�� ����� ���� ��������� � ,Q� WKH� SUHVHQW� FDVH�� KRZHYHU�� *UXHQZDOG�� WKH

IRUPHU� HPSOR\HH�� DOOHJHV� WKDW�KH� UHWDLQHG� ³RZQHUVKLS´� RI� WKH� WHFKQRORJLHV

KH� FUHDWHG� DW� $&$�� WKXV�� $&$¶V� XVH� RI� WKH� 1&(� WHFKQRORJ\� DQG� $&$�/

FRPSXWHU� ODQJXDJH�DIWHU� KLV� WHUPLQDWLRQ� LV� D�PLVDSSRUSULDWLRQ� RI�KLV� WUDGH

VHFUHWV���*UXHQZDOG�VXSSRUWV�KLV�FODLP�E\�DWWHVWLQJ�LQ�KLV�DIILGDYLW�WKDW

,�DJUHHG�WKDW��IRU�DV�ORQJ�DV�$GROSK�:HLVV��$OSKD�3UHVV�DQG�$&$
FRQWLQXHG�WR�OLYH�XS�WR�WKHLU�VLGH�RI�RXU�DJUHHPHQW��,�ZRXOG�JUDQW
WKHP�D� OLFHQVH� WR�XVH� WKH�WUDGH�VHFUHWV� DQG� LQYHQWLRQV�ZKLFK� ,
KDG� SHUVRQDOO\� GHYHORSHG� RU� GLUHFWHG� WKH� GHYHORSPHQW� RI�
LQFOXGLQJ� DOO� RI� WKH� WUDGH� VHFUHWV� DQG� LQYHQWLRQV� ZKLFK� ,
GHYHORSHG�RU�GLUHFWHG�WKH�GHYHORSPHQW�RI�ZKLOH�ZRUNLQJ�DW�$&$
DQG�$OSKD�3UHVV�

����������������������������������
���$OWKRXJK�*UXHQZDOG�DWWDFKHG�WR�KLV�5HVSRQVH�WR�WKH�0RWLRQ�IRU�6XPPDU\
-XGJPHQW�D�OLVW�RI����WUDGH�VHFUHWV�WKDW�KH�FODLPV�$&$�PLVDSSURSULDWHG�DIWHU
KLV�WHUPLQDWLRQ��WKH�DOOHJDWLRQV�LQ�KLV�6HFRQG�$PHQGHG�&RPSODLQW�UHIHU�RQO\
WR�WKH�1&(�WHFKQRORJ\�DQG�WKH�$&$�/�ODQJXDJH���7KHUHIRUH��ZH�ZLOO� UHVWULFW
RXU�GLVFXVVLRQ�WR�WKRVH�WHFKQRORJLHV�
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�$IILGDYLW�RI�%MRUQ�*UXHQZDOG��GDWHG��������DW�����H���� �+H� IXUWKHU�DOOHJHV

WKDW� ³>D@V� ZH� KDG� SUHYLRXVO\� DJUHHG�� WKHVH� WUDGH� VHFUHWV� DQG� LQYHQWLRQV

ZHUH�DOZD\V�P\�SURSHUW\�DQG�ZHUH�RQO\�OLFHQVHG�WR�$GROSK�:HLVV��$&$�DQG

$OSKD� 3UHVV� DV� SDUW� RI� RXU� DJUHHPHQW�´� � �,G�� DW� �� ����� � +RZHYHU�

*UXHQZDOG¶V� XQVXSSRUWHG� DVVHUWLRQ� WKDW� KH� LV� WKH� ³RZQHU´� RI� WKH� 1&(

WHFKQRORJ\�DQG�$&$�/�LV�EHOLHG�E\�WKH�UHFRUG�

��� )LUVW��*UXHQZDOG�IDLOV�WR�DFNQRZOHGJH�WKDW�KH�ZDV�ERWK�D�GLUHFWRU�DQG

HPSOR\HH�RI�WKH�FRUSRUDWLRQ�DW�WKH�WLPH�WKLV�DOOHJHG�DJUHHPHQW�ZDV�PDGH�

$V� D� GLUHFWRU�� KH� RZHG� D� ILGXFLDU\� GXW\� WR� WKH� FRUSRUDWLRQ� WR� SHUIRUP� KLV

GXWLHV�³LQ�D�PDQQHU�KH�UHDVRQDEO\�EHOLHYHV�WR�EH�LQ�WKH�EHVW�LQWHUHVWV�RI�WKH

FRUSRUDWLRQ>�@´� � ��� 3D�&�6�$�� �� ����D��� � %\� UHVHUYLQJ� RZQHUVKLS� RI� KLV

³LQYHQWLRQV´�UDWKHU�WKDQ�DVVLJQLQJ�WKHP�WR�WKH�FRUSRUDWLRQ��KH�FHUWDLQO\�ZDV

QRW��RSHUDWLQJ�LQ�WKH�FRPSDQ\¶V�EHVW�LQWHUHVW���0RUHRYHU��³DEVHQW�DQ�H[SUHVV

FRQWUDU\�DJUHHPHQW��DQ�HPSOR\HH�PXVW�DVVLJQ�KLV�LQYHQWLRQ�WR�KLV�HPSOR\HU

LI� KH� ZDV� KLUHG� IRU� WKH� SXUSRVH� RI� XVLQJ� KLV� LQYHQWLYH� DELOLW\� WR� VROYH� D

VSHFLILF�SUREOHP�RU�WR�GHVLJQ�D�FHUWDLQ�SURFHGXUH�RU�GHYLFH�IRU�WKH�HPSOR\HU�

LQ� VXFK� D� FDVH�� WKH� LQYHQWLRQ� LV� WKH� SUHFLVH� VXEMHFW� RI� WKH� HPSOR\PHQW

FRQWUDFW�´��$HWQD�6WDQGDUG�(QJLQHHULQJ�&R��Y��5RZODQG������$��G������

������3D��6XSHU����������*UXHQZDOG�KDV�SURGXFHG�QR�SDWHQWV�LVVXHG�WR�KLP

IRU� WKH� 1&(� WHFKQRORJ\� RU� WKH� $&$�/� ODQJXDJH�� QRU� KDV� KH� SURGXFHG� D

ZULWWHQ� OLFHQVLQJ� DJUHHPHQW� SHUPLWWLQJ� $&$� WR� XVH� WKHVH� WHFKQRORJLHV� DV

ORQJ�DV�KH�ZDV�HPSOR\HG�E\�$&$���6HH�,G��DW�������VWDWLQJ�WKDW�DOWKRXJK
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HPSOR\HU� PD\� QRW� EH� HQWLWOHG� WR� DVVLJQPHQW� RI� HPSOR\HH¶V� SDWHQWHG

LQYHQWLRQ�� ³>D@� VKRS� ULJKW� ZLOO� DULVH� �� �� �� ZKHUH� WKH� HPSOR\HH� GHYLVHV� WKH

LQYHQWLRQ� RQ� WKH� HPSOR\HU¶V� WLPH� DQG� DW� WKH� ODWWHU¶V� H[SHQVH�� XVLQJ� KLV

PDWHULDOV�DQG�IDFLOLWLHV��DQG�DOORZV�KLP�WR�XVH�WKH�LQYHQWLRQ�ZLWKRXW�VSHFLDO

FRQVLGHUDWLRQ�´��

��� +RZHYHU��$SSHOOHHV�KDYH�SURYLGHG�H[WHQVLYH�GRFXPHQWDWLRQ�GLVSURYLQJ

*UXHQZDOG¶V� FODLP�� � :LWK� UHJDUG� WR� WKH� $&$�/� FRPSXWHU� ODQJXDJH�

*UXHQZDOG�VLJQHG�D�OLFHQVLQJ�DJUHHPHQW��RQ�EHKDOI�RI�$&$��SHUPLWWLQJ�RQH�RI

LWV�FXVWRPHUV�WR�XVH�³WKH�$&$�FRPSXWHU�SURJUDPV�ZKLFK�FRPSRVH�WKH�$&$�/

RSHUDWLQJ� V\VWHP� DQG� XWLOLW\� SURJUDPV�� PDQXDOV�� DQG� GRFXPHQWDWLRQ>�@´

�'HIHQGDQWV¶� 0RWLRQ� IRU� 6XPPDU\� -XGJPHQW�� ([K�� (�� $&$� /LFHQVH

$JUHHPHQW�DW������0RUHRYHU��LQ�D�-XO\������OHWWHU�WR�WKH�$&$�VKDUHKROGHUV�

*XUHQZDOG�UHIHUUHG�WR�$&$�/�DV�³>R@XU�ODQJXDJH�´���,G��DW�([K��,��$&$�OHWWHU

WR�6KDUHKROGHUV����:LWK�UHVSHFW�WR�WKH�1&(�WHFKQRORJ\��*UXHQZDOG�UHJLVWHUHG

WKH� WUDGHPDUN� ³1HVWHG� &HOOXODU� ([SDQVLRQ� 1&(´� RQ� EHKDOI� RI� $&$� RQ

6HSWHPEHU�����������6HH�,G��DW�([K��*��7UDGHPDUN�$SSOLFDWLRQ���,Q�DGGLWLRQ�

KH� UHIHUUHG� WR� 1&(� DV� ³$&$¶V� FRUH� SDUHOOHO� SURFHVVLQJ� WHFKQRORJ\´� LQ� DQ

LQWHUQDO� PHPR� KH� VHQW� WR� :HLVV� DQG� 0DW]NR�� � �,G�� DW� ([K�� 22�� $&$

,QWHURIILFH� 0HPRUDQGXP� DW� ���HPSKDVLV� DGGHG��� � 7KHUHIRUH�� *UXHQZDOG¶V

EDOG� DOOHJDWLRQ� RI� DQ� RUDO� OLFHQVLQJ� DJUHHPHQW� LV� EHOLHG� E\� KLV� VXEVHTXHQW

FRQGXFW��KH�UHSUHVHQWHG�WR�ERWK�$&$¶V�FXVWRPHUV�DQG�VKDUHKROGHUV�WKDW�1&(

DQG� $&$�/� ZHUH� RZQHG� E\� $&$�� � :H� DJUHH� ZLWK� WKH� WULDO� FRXUW� WKDW� ³WKH
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HYLGHQFH�UHYHDOV�WKDW�DQ\�SURWHFWDEOH�WUDGH�VHFUHWV�EHORQJ� WR�$&$�´� � �7ULDO

&W��2S��DW�������$FFRUGLQJO\��*UXHQZDOG�LV�HQWLWOHG�WR�QR�UHOLHI�

��� /DVWO\�� *UXHQZDOG� FRQWHQGV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� JUDQWLQJ

VXPPDU\�MXGJPHQW�RQ�KLV�FODLPV�RI�IUDXG���7R�SURYH�IUDXG��D�SODLQWLII�PXVW

GHPRQVWUDWH�

����D�UHSUHVHQWDWLRQ������ZKLFK�LV�PDWHULDO�WR�WKH�WUDQVDFWLRQ�DW
KDQG�� ���� PDGH� IDOVHO\�� ZLWK� NQRZOHGJH� RI� LWV� IDOVLW\� RU
UHFNOHVVQHVV�DV�WR�ZKHWKHU�LW�LV�WUXH�RU�IDOVH������ZLWK�WKH�LQWHQW
RI�PLVOHDGLQJ�DQRWKHU� LQWR� UHO\LQJ� RQ� LW�� ���� MXVWLILDEOH� UHOLDQFH
RQ� WKH� PLVUHSUHVHQWDWLRQ�� DQG� ���� WKH� UHVXOWLQJ� LQMXU\� ZDV
SUR[LPDWHO\�FDXVHG�E\�WKH�UHOLDQFH�

*LEEV�Y��(UQVW������3D����������������$��G�����������������FLWLQJ�:��3DJH

.HDWRQ��3URVVHU�DQG�.HDWRQ�RQ�WKH�/DZ�RI�7RUWV���������WK�HG���������

*UXHQZDOG¶V�IUDXG�FODLP�LV�SUHPLVHG�RQ�KLV�DOOHJDWLRQ�RI�EUHDFK�RI�FRQWUDFW�

$V�ZH� KDYH� IRXQG�KH�KDV� QRW� SURYLGHG� VXIILFLHQW� SURRI� RI� DQ� HPSOR\PHQW

FRQWUDFW��KLV�IUDXG�FODLP�IDLOV���0RUHRYHU��*UXHQZDOG¶V�RQO\�SURRI�RI�IUDXG�LV

KLV�EDOG�DOOHJDWLRQ�

%DVHG� XSRQ� 0U�� :HLVV¶V� VXEVHTXHQW� EUHDFK� RI� RXU� DJUHHPHQW
DQG�FODLP�WKDW�QR�DJUHHPHQW�HYHU�H[LVWHG�EHWZHHQ�XV��,�EHOLHYH
WKDW�0U��:HLVV¶V�VWDWHPHQWV�WR�PH�ZHUH�IDOVH�DW�WKH�WLPH
WKDW� KH�ZDV�PDNLQJ� WKHP�� WKDW�0U��:HLVV� NQHZ� RI� WKHLU
IDOVLW\�� NQHZ� WKDW� ,�ZRXOG� UHO\�XSRQ� WKHP� DQG� LQWHQGHG
IRU�PH�WR�UHO\�XSRQ�WKHP�

�$IILGDYLW� RI� %MRUQ� *UXHQZDOG� DW� �� ���HPSKDVLV� DGGHG��� � *UXHQZDOG¶V

³EHOLHI�´�LQ�DQG�RI�LWVHOI��LV�VLPSO\�LQVXIILFLHQW�WR�SURYH�D�FODLP�RI�IUDXG���6HH

0F&DLQ� Y�� 3HQQEDQN�� ���� $��G� ������ �������� �3D�� 6XSHU�� ������³%ROG
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XQVXSSRUWHG� DVVHUWLRQV� RI� FRQFOXVRU\� DFFXVDWLRQV� FDQQRW� FUHDWH� JHQXLQH

LVVXHV�RI�PDWHULDO�IDFW�´��

��� 7KHUHIRUH��EHFDXVH�ZH� ILQG� WKH�WULDO� FRXUW�SURSHUO\�JUDQWHG� VXPPDU\

MXGJPHQW��ZH�DIILUP�

��� 2UGHU�DIILUPHG���&DVH�UHPDQGHG�IRU�IXUWKHU�SURFHHGLQJV�ZLWK�UHJDUG�WR

&RXQW�9,�RI�WKH�&RPSODLQW���6HH�Q����VXSUD���-XULVGLFWLRQ�UHOLQTXLVKHG�


