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,Q�WKLV�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�IRU�VHFRQG�GHJUHH

PXUGHU�DQG�UHODWHG�RIIHQVHV��ZH�FRQVLGHU��LQWHU�DOLD��ZKHWKHU�DQG�WR

ZKDW� H[WHQW� WKH� VWDWHPHQW� RI� D� QRQ�WHVWLI\LQJ� FR�GHIHQGDQW�PD\� EH

UHGDFWHG� WR� DOORZ� LWV� DGPLVVLRQ� DW� D� MRLQW� WULDO�� � $IWHU� FDUHIXO

FRQVLGHUDWLRQ� RI�*UD\� Y��0DU\ODQG�� BBB�8�6�� BBB�� ���� 6�&W�� �����

�����/(;,6��������������ZH�DIILUP�

2Q� WKH�PRUQLQJ� RI� -DQXDU\� ��� ������ 3KLODGHOSKLD� 3ROLFH�2IILFHU

/DXUHWKD�9DLUG�UHVSRQGHG�WR�D�UDGLR�FDOO�RI�D�EDQN�UREEHU\�LQ�SURJUHVV�

8SRQ�HQWHULQJ�WKH�EDQN��2IILFHU�9DLUG� LQWHUUXSWHG� WKH� FULPH�DQG�ZDV

VKRW� LQ� WKH� DEGRPHQ� E\� RQH� RI� WKH� UREEHUV�� � 6KH� ODWHU� GLHG� RI� KHU

ZRXQGV�
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7KUHH�PHQ�SODQQHG�DQG�H[HFXWHG�WKH�IDWDO�UREEHU\���0DUN�&DQW\

DQG� &KULVWRSKHU� 5RQH\� HQWHUHG� WKH� EDQN� DUPHG� ZLWK� JXQV� ZKLOH

DSSHOODQW�:DUUHQ�0F*ORQH�ZDLWHG� IRU� WKHP�LQ�WKH�JHWDZD\�YHKLFOH�� D

VWROHQ�PLQL�YDQ���$IWHU�VKRRWLQJ�2IILFHU�9DLUG�DQG�DWWHPSWLQJ�WR�VKRRW

DQRWKHU�RIILFHU��5RQH\�MXPSHG�LQWR�WKH�YDQ�DQG�DSSHOODQW�VSHG�DZD\�

&DQW\�IOHG�RQ�IRRW���%RWK�PHQ�GURSSHG�WKHLU�ZHDSRQV�EHIRUH�IOHHLQJ�

%\� WUDFLQJ� RZQHUVKLS� UHFRUGV� RI� WKH� JXQV� IRXQG� DW� WKH� VFHQH�

SROLFH� LGHQWLILHG� DSSHOODQW� DV� D� VXVSHFW�� � 7KH\� DSSURDFKHG� DSSHOODQW

RXWVLGH�KLV�KRPH�DQG�KH�DJUHHG�WR�DFFRPSDQ\�WKHP�WR�KHDGTXDUWHUV

ZKHUH�KH�ODWHU�PDGH�D�IXOO�FRQIHVVLRQ���$SSHOODQW¶V�ZLIH�WROG�SROLFH�WKDW

DSSHOODQW� PHW� ZLWK� &DQW\� DQG� 5RQH\� VKRUWO\� DIWHU� WKH� LQFLGHQW�� DW

ZKLFK�WLPH�WKH�PHQ�ZDWFKHG�WHOHYLVHG�UHSRUWV�RI�WKH�UREEHU\�PXUGHU

DQG�GLVFXVVHG�WKHLU�HVFDSH�

2WKHU� HYLGHQFH� SUHVHQWHG� DW� WULDO� HVWDEOLVKHG� WKDW� RQH� RI� WKH

JXQV�XVHG�LQ�WKH�FULPH�ZDV�SXUFKDVHG�E\�D�ZRPDQ�IRU�DSSHOODQW�� � ,Q

DGGLWLRQ�� D� FLWL]HQ� ZKR� REVHUYHG� WKH� YDQ� IOHHLQJ� IURP� WKH� EDQN

LGHQWLILHG�DSSHOODQW�DV�WKH�GULYHU�

2Q� DSSHDO� DSSHOODQW� UDLVHV� WKUHH� LVVXHV�� � 7KH� ILUVW� WZR� LQYROYH

WKH� DGPLVVLRQ� RI� KLV� RZQ� VWDWHPHQW�� � +H� FODLPV� WKDW� WKH� FRQIHVVLRQ

ZDV� ³WKH� GLUHFW� UHVXOW� RI� DQ� LOOHJDO� DUUHVW´� DQG�RU� ³REWDLQHG� LOOHJDOO\

GXULQJ�FXVWRGLDO�LQWHUURJDWLRQ�´
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$SSHOODQW� UHOLHV�SULPDULO\�RQ�DOOHJDWLRQV�RI�SROLFH�PLVFRQGXFW� WR

VXSSRUW� KLV� FODLPV�� � +H� DUJXHV� WKDW� KH� ZDV� DUUHVWHG� LQ� KLV� KRPH

ZLWKRXW�D�ZDUUDQW��WKDW�KH�ZDV�QRW�JLYHQ�0LUDQGD��ZDUQLQJV��WKDW�KH

UHTXHVWHG�EXW�ZDV�UHIXVHG�DQ�DWWRUQH\��WKDW�KH�ZDV�GHFHLYHG�E\�SROLFH

DQG� WKDW� KH� ZDV� WKUHDWHQHG� ZLWK� SK\VLFDO� KDUP�� � 3ULRU� WR� WULDO�� WKH

VXSSUHVVLRQ�FRXUW�KHDUG�DOO�RI�WKHVH�DOOHJDWLRQV��DV�ZHOO�DV�WKH�YHUVLRQ

RI�HYHQWV�SUHVHQWHG�E\� WKH�SROLFH�� �7KH�FRXUW� IRXQG�DSSHOODQW¶V� VWRU\

QRW�FUHGLEOH���6SHFLILFDOO\��WKH�FRXUW�IRXQG�WKDW�DSSHOODQW�ZDV�DUUHVWHG

RXWVLGH�KLV�KRPH��WKDW�KH�ZDV�LQIRUPHG�RI�KLV�0LUDQGD�ULJKWV��WKDW�QR

SROLFH�GHFHSWLRQ�RFFXUUHG�DQG�WKDW�DSSHOODQW¶V�VWDWHPHQW�WR�SROLFH�ZDV

YROXQWDULO\�JLYHQ�

,Q�DGGLWLRQ��WKH�FRXUW� IRXQG�WKDW� WKH�SROLFH�KDG�SUREDEOH�FDXVH

WR�TXHVWLRQ� DQG�GHWDLQ� DSSHOODQW� GXH� WR� WKH� FRQQHFWLRQ�EHWZHHQ�KLP

DQG�RQH�RI�WKH�JXQV�IRXQG�DW�WKH�VFHQH�DQG�LQIRUPDWLRQ�IURP�IHGHUDO

DXWKRULWLHV� WKDW� DSSHOODQW� ZDV� D� VXVSHFW� LQ� RWKHU� DUPHG� EDQN

UREEHULHV�� �)LQDOO\�� WKH�FRXUW� IRXQG�QR�YLRODWLRQ�RI�WKH�³VL[�KRXU� UXOH´

ZKLFK�RXU�VXSUHPH�FRXUW�VHW�IRUWK�LQ�&RPPRQZHDOWK�Y��'DYHQSRUW�

����3D�����������$��G������������DQG�IXUWKHU�UHILQHG�LQ

&RPPRQZHDOWK�Y��'XQFDQ������3D�����������$��G��������������

����������������������������������
��0LUDQGD�Y��$UL]RQD������8�6�������������

�� %HFDXVH� KLV� SUHOLPLQDU\� DUUDLJQPHQW� GLG� QRW� WDNH� SODFH� ZLWKLQ� VL[
KRXUV� RI� KLV� DUUHVW�� DSSHOODQW� FODLPHG� D� YLRODWLRQ� RI�'DYHQSRUW� DQG
VRXJKW�VXSSUHVVLRQ�RQ�WKDW�EDVLV�� �+RZHYHU��VLQFH�KLV�VWDWHPHQW�ZDV
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8SRQ� UHYLHZ� RI� WKH� UHFRUG� DQG� WKH� WULDO� FRXUW� RSLQLRQ�� ZH� DUH

FRQILGHQW�WKDW�WKH�VXSSUHVVLRQ�FRXUW¶V�ILQGLQJV�RI�IDFW�DUH�VXSSRUWHG�E\

WKH� UHFRUG�DQG� LWV� OHJDO� FRQFOXVLRQV�DUH�SURSHU�� �&RPPRQZHDOWK�Y�

/RSH]������$��G�����������3D��6XSHU����DSSHDO�GHQLHG������3D������

���� $��G� ����� �������� � 7KH� PDQQHU� LQ� ZKLFK� DSSHOODQW� ZDV

DSSUHKHQGHG� E\� SROLFH� DQG� WKH� FLUFXPVWDQFHV� RI� KLV� FXVWRG\� DQG

LQWHUURJDWLRQ�ZHUH� OHJLWLPDWH�XQGHU� WKH� IDFWV� DV� IRXQG� E\� WKH� FRXUW�

)XUWKHU�� WKH� FRXUW¶V� FUHGLELOLW\� GHWHUPLQDWLRQV� DUH� QRW� VXEMHFW� WR

UHHYDOXDWLRQ�E\�WKLV�FRXUW���&RPPRQZHDOWK�Y��)LW]SDWULFN������$��G

����� ���� �3D�� 6XSHU�� ������� � ,Q� VXP�� ZH� ILQG� QR� HUURU� E\� WKH� WULDO

FRXUW� LQ� GHQ\LQJ� DSSHOODQW¶V� PRWLRQ� WR� VXSSUHVV� KLV� VWDWHPHQW� WR

SROLFH�

$SSHOODQW¶V� WKLUG� FODLP� FRQFHUQV� WKH� DGPLVVLRQ� RI� KLV� FR�

GHIHQGDQW¶V�VWDWHPHQW���$SSHOODQW�DVVHUWV�WKDW�WKH�SURVHFXWLRQ¶V�XVH�RI

0DUN�&DQW\¶V�VWDWHPHQW�DW�WULDO�GHQLHG�KLP�KLV�VL[WK�DPHQGPHQW�ULJKW

WR� FRQIURQW� ZLWQHVVHV� DJDLQVW� KLP�� � +H� LQVLVWV� WKDW� WKLV� FRXOG� KDYH

EHHQ�UHPHGLHG�RQO\�E\�VHYHULQJ�KLV�FDVH�IURP�&DQW\¶V��D�UHTXHVW�WKDW

KH�PDGH�SULRU�WR�WULDO��EXW�ZKLFK�WKH�FRXUW�UHMHFWHG�

,Q� D� SUH�WULDO�PRWLRQ� WR� VHYHU�KLV� FDVH� IURP� KLV� FR�GHIHQGDQW¶V

FDVH�� DSSHOODQW� DUJXHG� WKDW� DGPLVVLRQ� RI� &DQW\¶V� VWDWHPHQW� ZDV

����������������������������������������������������������������������������������������������������
JLYHQ� SULRU� WR� WKH� VL[� KRXU� SHULRG�� WKH� FRXUW� SURSHUO\� UHMHFWHG� WKH
UHTXHVW���'XQFDQ������3D��DW�BBB������$��G�DW������
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SUHMXGLFLDO���7KH�FRXUW�GHQLHG�WKH�PRWLRQ�WR�VHYHU�DQG�WKH�SDUWLHV�WKHQ

VHW�DERXW�UHGDFWLQJ�WKH�VWDWHPHQW�WR�DYRLG�SUHMXGLFH�WR�DSSHOODQW�

7KH�WULDO�FRXUW�UHFRXQWV�LQ�LWV�RSLQLRQ�

3ULRU�WR�WKH�DGPLVVLRQ�RI�ERWK�WKH�VWDWHPHQWV�PDGH�E\�FR�
GHIHQGDQW�&DQW\�DQG�>DSSHOODQW@��WKLV�&RXUW�FRQGXFWHG�WZR
VHSDUDWH� KHDULQJV� �� �� �� WR� GHWHUPLQH� WKH� EHVW�PHWKRG� WR
UHGDFW� WKHVH� VWDWHPHQWV�� � 7KH� SDUWLHV� HYHQWXDOO\� UHDFKHG
DQ� DJUHHPHQW� DV� WR� WKH� ILQDO� UHGDFWHG� YHUVLRQ� RI� ERWK
VWDWHPHQWV��ZKHUH�SRUWLRQV�RI�HDFK�VWDWHPHQW� LQFXOSDWLQJ
HLWKHU� FR�GHIHQGDQW� ZHUH� RPLWWHG� DQG� VSHFLILF� QDPHV
VXEVWLWXWHG� ZLWK� ³RWKHU� SHUVRQV´� RU� ³SHUVRQ´� ZKHQ
QHFHVVDU\�WR�SUHVHUYH�WKH�LQWHJULW\�RI�HDFK�VWDWHPHQW��������
7KH� ILQDO� YHUVLRQV� RI� HDFK� VWDWHPHQW� RQO\� LPSOLFDWHG� WKH
FRQIHVVRU�RI�WKH�VWDWHPHQW�DQG�PHQWLRQHG�WKH�FRQIHVVRU¶V
UROH�LQ�WKH�FULPLQDO�DFWV��������

7ULDO�&W��2S��DW�������

7KH�&RPPRQZHDOWK�DUJXHV�WKDW�EHFDXVH�DSSHOODQW�GLG�QRW�UHQHZ

KLV� PRWLRQ� WR� VHYHU� DIWHU� KLV� VWDWHPHQW� ZDV� UHGDFWHG� RU� ZKHQ� WKH

VWDWHPHQW�ZDV�DGPLWWHG��KH�KDV�ZDLYHG�KLV�FODLP���7KLV�LV� WHFKQLFDOO\

FRUUHFW���&RPPRQZHDOWK�Y��-RKQVRQ������$��G�����������3D��6XSHU�

�������DSSHDO�GHQLHG������3D�����������$��G��������������+RZHYHU�

LQ� DUJXLQJ� IRU� VHYHUDQFH� SULRU� WR� WULDO�� DSSHOODQW¶V� FRXQVHO� IRFXVHG

SULPDULO\� RQ� WKH� DGPLVVLRQ� RI� &DQW\¶V� VWDWHPHQW� DQG� DVVHUWHG� WKDW�

GHVSLWH�WKH�DYDLODELOLW\�RI�UHGDFWLRQ��WKH�GDQJHU�RI�SUHMXGLFH�UHPDLQHG�

7KH� FRXUW� XOWLPDWHO\� GHQLHG� WKH� PRWLRQ� WR� VHYHU�� DV� ZHOO� DV� WKH

PRWLRQV�WR�VXSSUHVV�ERWK�PHQ¶V�VWDWHPHQWV��DQG�ODWHU�OHG�WKH�SDUWLHV

WKURXJK�WKH�UHGDFWLRQ�SURFHVV���,Q�OLJKW�RI�FRXQVHO¶V�SUH�WULDO�SRVLWLRQ�
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ZH�GHFOLQH�WR�ILQG�ZDLYHU�DQG�LQVWHDG�ZLOO�DGGUHVV�DSSHOODQW¶V�FODLP�RQ

LWV�PHULWV�

2XU�WDVN�WKHQ�LV�WR�GHWHUPLQH�ZKHWKHU�WKH�DGPLVVLRQ�RI�&DQW\¶V

UHGDFWHG�VWDWHPHQW�YLRODWHG�DSSHOODQW¶V�FRQVWLWXWLRQDO�ULJKWV�

7KH�SULPDU\�EDVLV� IRU� VXFK�D� FODLP�ZDV� ILUVW� UHFRJQL]HG�E\� WKH

8QLWHG�6WDWHV�6XSUHPH�&RXUW� LQ�%UXWRQ�Y��8QLWHG�6WDWHV������8�6�

���� �������� � ,Q� %UXWRQ�� WZR� FR�GHIHQGDQWV� ZHUH� WULHG� MRLQWO\� DQG

QHLWKHU�WHVWLILHG�RQ�KLV�RZQ�EHKDOI���7KH�VWDWHPHQW�RI�RQH��LPSOLFDWLQJ

KLPVHOI� DQG� KLV� FR�GHIHQGDQW�� ZDV� SUHVHQWHG� WR� WKH� MXU\�� � ,Q� WKH

VWDWHPHQW��WKH�FR�GHIHQGDQW�VSHFLILFDOO\�QDPHG�%UXWRQ���$OWKRXJK�WKH

WULDO� FRXUW� LQVWUXFWHG� WKH� MXU\� WR� FRQVLGHU� WKH� VWDWHPHQW� RQO\� DJDLQVW

WKH�GHIHQGDQW�ZKR�PDGH�LW��WKH�6XSUHPH�&RXUW�KHOG�WKDW�DGPLVVLRQ�RI

WKH� VWDWHPHQW� YLRODWHG� %UXWRQ¶V� FRQVWLWXWLRQDO� ULJKWV�� � 7KLV� ZDV� VR�

UHDVRQHG� WKH�&RXUW��EHFDXVH� WKH� FR�GHIHQGDQW� GLG�QRW� WHVWLI\� DW� WULDO

DQG�� WKHUHIRUH�� KLV� DOOHJDWLRQV� DJDLQVW� %UXWRQ� ZHUH� QRW� VXEMHFW� WR

FURVV�H[DPLQDWLRQ���$GPLVVLRQ�RI�WKH�VWDWHPHQW�FRQVWLWXWHG�D�YLRODWLRQ

RI�%UXWRQ¶V�VL[WK�DPHQGPHQW�ULJKW�WR�FRQIURQW�ZLWQHVVHV�DJDLQVW�KLP�

,G�

1HDUO\� WZHQW\� \HDUV� ODWHU�� WKH� 6XSUHPH� &RXUW� UHYLVLWHG� WKH

³%UXWRQ�UXOH´�LQ�5LFKDUGVRQ�Y��0DUVK������8�6���������������7KHUH�

LQ� D� MRLQW� WULDO�� WKH� FRQIHVVLRQ� RI� D� QRQ�WHVWLI\LQJ� FR�GHIHQGDQW� ZDV

UHGDFWHG�� � 7KH� LVVXH� ZDV� ZKHWKHU� WKH� UHGDFWHG� FRQIHVVLRQ� ZDV



-��$��������

���

VXIILFLHQW� WR� SURWHFW� WKH� VL[WK� DPHQGPHQW� ULJKWV� RI� WKH� RWKHU� FR�

GHIHQGDQW�� &ODULVVD� 0DUVK�� � 7KH� VWDWHPHQW� ZDV� UHGDFWHG� ³VR� DV� WR

µRPLW�DOO�UHIHUHQFH¶�WR�>0DUVK@��� �� �� µLQGHHG��WR�RPLW�DOO� LQGLFDWLRQ�WKDW

DQ\RQH� RWKHU� WKDQ� �� �� �� >WKH� FR�GHIHQGDQW@� DQG� D� WKLUG� SHUVRQ� KDG

µSDUWLFLSDWHG� LQ� WKH� FULPH�¶´� � ,G�� DW� ����� � 7KH� 5LFKDUGVRQ� FRXUW

UHFRJQL]HG�WKDW�DOWKRXJK�WKH�VWDWHPHQW�GLG�QRW�RQ�LWV�IDFH�LQFULPLQDWH

0DUVK�� WKH� VXEVWDQFH� RI� WKH� FRQIHVVLRQ� EHFDPH� LQFULPLQDWLQJ� WR� KHU

ZKHQ�OLQNHG�ZLWK�HYLGHQFH�LQWURGXFHG�ODWHU�DW�WULDO�� �'HVSLWH� WKLV�� WKH

6XSUHPH�&RXUW�IRXQG�QR�YLRODWLRQ�RI�WKH�%UXWRQ�UXOH���7KH�&RXUW�KHOG�

>7@KH� &RQIURQWDWLRQ� &ODXVH� LV� QRW� YLRODWHG� E\� WKH
DGPLVVLRQ� RI� D� QRQ�WHVWLI\LQJ� FR�GHIHQGDQW¶V� FRQIHVVLRQ
ZLWK� D� SURSHU� OLPLWLQJ� LQVWUXFWLRQ� ZKHQ�� DV� KHUH�� WKH
FRQIHVVLRQ� LV� UHGDFWHG� WR� HOLPLQDWH� QRW� RQO\� WKH
GHIHQGDQW¶V� QDPH�� EXW� DQ\� UHIHUHQFH� WR� KLV� RU� KHU
H[LVWHQFH�

,G��DW�����

5LFKDUGVRQ� H[SOLFLWO\� OHIW� RSHQ� WKH� LVVXH� RI� ZKHWKHU

FRQIURQWDWLRQ� FODXVH� LQWHUHVWV� DUH� SURWHFWHG� ZKHQ�� LQ� D� UHGDFWHG

VWDWHPHQW�� D� FR�GHIHQGDQW¶V� QDPH� LV� UHSODFHG� ZLWK� D� V\PERO� RU� D

QHXWUDO�SURQRXQ�� �+RZHYHU��LQ�WKH�ZDNH�RI�%UXWRQ�DQG�5LFKDUGVRQ�

WKLV� FRXUW� URXWLQHO\� DSSURYHG� WKH� XVH� RI� VWDWHPHQWV� UHGDFWHG� LQ� WKLV

PDQQHU�DV�ORQJ�DV�WKH�VWDWHPHQW�ZDV�QRW�³SRZHUIXOO\�LQFULPLQDWLQJ´�RU

OHQW� ³VXEVWDQWLDO�� SHUKDSV� FULWLFDO�� ZHLJKW´� WR� WKH� SURVHFXWLRQ¶V� FDVH�

6HH�&RPPRQZHDOWK�Y��5DZOV������$��G�����������3D��6XSHU������

�ZKHUH�UHGDFWHG�VWDWHPHQW�RQ�LWV�IDFH�GRHV�QRW�LQFULPLQDWH�GHIHQGDQW�
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DGPLVVLRQ�SURSHU���DSSHDO�GLVPLVVHG�� ����3D�� ����� ���� $��G� ����

���������6HH�DOVR�&RPPRQZHDOWK�Y��0LOHV������3D�����������$��G

�������������XVH�RI�WHUP�³;´�LQ�SODFH�RI�GHIHQGDQW¶V�QDPH�SHUPLVVLEOH

LQ� OLJKW� RI� OLPLWLQJ� LQVWUXFWLRQ��� &RPPRQZHDOWK� Y�� 3UHVEXU\�� ���

$��G� ���� �3D�� 6XSHU�� ������ �³RWKHU� JX\´� UHIHUHQFH� LQ� UHGDFWHG

FRQIHVVLRQ� GLG� QRW� UHQGHU� FRQIHVVLRQ� LQDGPLVVLEOH��� DSSHDO� GHQLHG�

����3D�����������$��G��������������&RPPRQZHDOWK�Y��3LUHOD�����

$��G������3D��6XSHU���������XVH�RI�³;´�SURSHU�SDUWLFXODUO\�VLQFH�WULDO

MXGJH�ZDV� IDFW� ILQGHU��� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���

��������&RPPRQZHDOWK� Y��+HVV�� ���� $��G����� �3D�� 6XSHU�� �����

�UHSODFHPHQW� RI� GHIHQGDQW¶V� QDPH� ZLWK� WHUP� ³RWKHU� SHUVRQ´

DFFHSWDEOH���DSSHDO�GHQLHG������3D�����������$��G������������

:LWK� UHVSHFW� WR� WKH� H[WHQW� RI� WKH� UHGDFWLRQ� LQ� OLJKW� RI� RWKHU

HYLGHQFH�SUHVHQWHG�DW�WULDO��WKH�UXOH�LQ�WKH�&RPPRQZHDOWK�ZDV�FOHDU�

³FRQWH[WXDO� LQFXOSDWLRQ´� GLG� QRW� UHQGHU� D� UHGDFWHG� VWDWHPHQW

LQDGPLVVLEOH�� WKDW� LV�� ZKHUH� WKH� UHGDFWHG� VWDWHPHQW� EHFDPH

LQFULPLQDWLQJ� RQO\� ZKHQ� FRQVLGHUHG� LQ� OLJKW� RI� RWKHU� HYLGHQFH

SUHVHQWHG�DW�WULDO��LWV�DGPLVVLRQ�ZDV�QRW�EDUUHG���3UHVEXU\��VXSUD�

,Q� IXUWKHU� UHILQLQJ� WKH� UXOH�� RXU� VXSUHPH� FRXUW� KHOG� WKDW� D

KDUPOHVV� HUURU� DQDO\VLV� LV� SURSHU� ZKHQ� FRQVLGHULQJ� D�%UXWRQ� FODLP�

7KHUHIRUH�� HYHQ� LI� D� UHGDFWHG� FRQIHVVLRQ�FRXOG� EH� GHHPHG� D�%UXWRQ

YLRODWLRQ��LWV�DGPLVVLRQ�PD\�EH�KDUPOHVV�LI�RWKHU�HYLGHQFH��SDUWLFXODUO\
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D�FRQIHVVLRQ�E\�WKH�GHIHQGDQW�KLPVHOI��RYHUZKHOPLQJO\�HVWDEOLVKHV�WKH

GHIHQGDQW¶V� JXLOW�� �6HH�&RPPRQZHDOWK� Y��:KDUWRQ�� ���� 3D�� ����

����$��G�������������DGPLVVLRQ�RI�UHGDFWHG�FRQIHVVLRQ�WKDW�XVHG�WHUP

³RWKHU� JX\�´� HYHQ� LI� %UXWRQ� YLRODWLRQ�� ZDV� KDUPOHVV� HUURU� VLQFH

GHIHQGDQW¶V�RZQ�LQWHUORFNLQJ�FRQIHVVLRQ�SURSHUO\�DGPLWWHG����6HH�DOVR

0LOHV��VXSUD� �DVVXPLQJ�%UXWRQ�YLRODWLRQ��RYHUZKHOPLQJ�HYLGHQFH�RI

JXLOW��LQFOXGLQJ�FRQIHVVLRQ�E\�GHIHQGDQW��PDGH�HUURU�KDUPOHVV��

2Q�WKH�GD\�EHIRUH�DSSHOODQW¶V�FDVH�ZDV�DUJXHG�EHIRUH�WKLV�FRXUW�

WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�DJDLQ�FRQIURQWHG�WKH�%UXWRQ� LVVXH�

,Q� *UD\� Y�� 0DU\ODQG�� BBB� 8�6�� BBB� �� ���� 6�&W�� ������ ����� 8�6�

/(;,6������ �������� WKH� &RXUW�ZDV� IDFHG�ZLWK� D� UHGDFWHG� FRQIHVVLRQ

WKDW�WKH�SHWLWLRQHU�FODLPHG�YLRODWHG�KLV�VL[WK�DPHQGPHQW�ULJKWV�

.HYLQ�*UD\��VWDQGLQJ�WULDO�ZLWK�WZR�FR�GHIHQGDQWV�LQ�WKH�EHDWLQJ

GHDWK� RI� DQRWKHU�PDQ�� DUJXHG� WKDW� WKH� DGPLVVLRQ� RI� RQH� RI� WKH� FR�

GHIHQGDQW¶V� FRQIHVVLRQ� ZDV� SUHFOXGHG� XQGHU� %UXWRQ� DV� ZHOO� DV

5LFKDUGVRQ�� � 7KLV� ZDV� VR�� *UD\� DUJXHG�� EHFDXVH� WKH� PDQQHU� RI

UHGDFWLRQ� ZDV� LQVXIILFLHQW� WR� SURWHFW� KLV� FRQVWLWXWLRQDO� ULJKWV�� � 7KH

&RXUW�VXPPDUL]HG�WKH�HUURU�DV�IROORZV�

7KH�WULDO�MXGJH��DIWHU�GHQ\LQJ�*UD\¶V�PRWLRQ�IRU�D�VHSDUDWH
WULDO��SHUPLWWHG�WKH�6WDWH�WR�LQWURGXFH�>FR�GHIHQGDQW@�%HOO¶V
FRQIHVVLRQ� LQWR� HYLGHQFH� DW� WULDO�� � %XW� WKH� MXGJH� RUGHUHG
WKH� FRQIHVVLRQ� UHGDFWHG�� � &RQVHTXHQWO\�� WKH� SROLFH
GHWHFWLYH�ZKR� UHDG� WKH� FRQIHVVLRQ� LQWR� HYLGHQFH� VDLG� WKH
ZRUG� ³GHOHWHG´� RU� ³GHOHWLRQ´� ZKHQHYHU� *UD\¶V� QDPH� �� �� �
>RU�WKDW�RI�KLV�RWKHU�FR�GHIHQGDQW@�DSSHDUHG���,PPHGLDWHO\
DIWHU� WKH�SROLFH�GHWHFWLYH� UHDG� WKH� UHGDFWHG� FRQIHVVLRQ� WR
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WKH� MXU\�� WKH� SURVHFXWRU� DVNHG�� ³DIWHU� KH� JDYH� \RX� WKDW
LQIRUPDWLRQ�� \RX� VXEVHTXHQWO\� ZHUH� DEOH� WR� DUUHVW� 0U�
.HYLQ� *UD\�� LV� WKDW� FRUUHFW"´� � 7KH� RIILFHU� UHVSRQGHG�
³7KDW¶V�FRUUHFW�´��7KH�6WDWH�DOVR�LQWURGXFHG�LQWR�HYLGHQFH�D
ZULWWHQ� FRS\� RI� WKH� FRQIHVVLRQ� ZLWK� WKRVH� WZR� QDPHV
RPLWWHG�� OHDYLQJ� LQ� WKHLU� SODFHV� EODQN� ZKLWH� VSDFHV
VHSDUDWHG�E\�FRPPDV�

,G��DW�BBB�������/(;,6������������FLWDWLRQV�RPLWWHG��

7KH�*UD\� FRXUW� DFNQRZOHGJHG� WKDW� WKH� FDVH� EHIRUH� LW� GLG� QRW

SUHVHQW� D� SXUH�%UXWRQ� LVVXH� LQ� WKDW� WKH� FRQIHVVLRQ� GLG� QRW� UHIHU� WR

*UD\�E\�QDPH���1RU�ZDV�WKH�FDVH�H[DFWO\�OLNH�5LFKDUGVRQ�ZKHUHLQ�WKH

UHGDFWHG� VWDWHPHQW� RPLWWHG� DOO� UHIHUHQFH� WR� WKH� GHIHQGDQW�

+LJKOLJKWLQJ� WKH� GLIIHUHQFHV� EHWZHHQ� %UXWRQ� DQG� 5LFKDUGVRQ�� WKH

&RXUW�REVHUYHG�

7KH�>5LFKDUGVRQ@�&RXUW�GLVWLQJXLVKHG�>WKH@�FRQIHVVLRQ� LQ
%UXWRQ� DV� D� FRQIHVVLRQ� WKDW� ZDV� ³LQFULPLQDWLQJ� RQ� LWV
IDFH�´� DQG� ZKLFK� KDG� ³H[SUHVVO\� LPSOLFDWHG´� %UXWRQ�� � %\
FRQWUDVW��������>WKH�FRQIHVVLRQ�LQ�5LFKDUGVRQ@�DPRXQWHG�WR
³HYLGHQFH� UHTXLULQJ� OLQNDJH´� LQ� WKDW� LW� ³EHFDPH
LQFULPLQDWLQJ�LQ�UHVSHFW�WR�������>WKH�GHIHQGDQW@�RQO\�ZKHQ
OLQNHG�ZLWK�HYLGHQFH�LQWURGXFHG�ODWHU�DW�WULDO�´

,G��DW�BBB�������/(;,6�����������FLWDWLRQV�RPLWWHG��

7KH�*UD\�&RXUW�FRQFHGHG�WKDW�WKH�FRQIHVVLRQ�EHIRUH�LW�ZDV�QRW

IDFLDOO\� LQFULPLQDWLQJ� DQG� LQVWHDG� UHTXLUHG� WKH� MXU\� WR� LQIHU� D

FRQQHFWLRQ�EHWZHHQ�WKH� WHUP�³GHOHWHG´�DQG� WKH�GHIHQGDQW�� �6WLOO�� WKH

&RXUW� UHDVRQHG�� WKH�PHUH� QHFHVVLW\� RI� DQ� LQIHUHQFH�� KRZHYHU� VOLJKW�

GLG�QRW�DXWRPDWLFDOO\�WDNH�WKH�VWDWHPHQW�RXWVLGH�%UXWRQ¶V�VFRSH�DQG

SODFH�LW�ZLWKLQ�5LFKDUGVRQ¶V�
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>,@QIHUHQFH� SXUH� DQG� VLPSOH� FDQQRW� PDNH� WKH� FULWLFDO
GLIIHUHQFH�� �� �� �� 5LFKDUGVRQ� PXVW� GHSHQG� LQ� VLJQLILFDQW
SDUW� XSRQ� WKH� NLQG� RI�� QRW� WKH� VLPSOH� IDFW� RI�� LQIHUHQFH�
5LFKDUGVRQ¶V�LQIHUHQFHV�LQYROYHG�VWDWHPHQWV�WKDW�GLG�QRW
UHIHU�GLUHFWO\� WR�WKH�GHIHQGDQW�KLPVHOI�DQG�ZKLFK�EHFDPH
LQFULPLQDWLQJ� ³RQO\� ZKHQ� OLQNHG� ZLWK� HYLGHQFH� LQWURGXFHG
ODWHU� DW� WULDO�´� � 7KH� LQIHUHQFHV� DW� LVVXH� KHUH� LQYROYHG
VWDWHPHQWV�WKDW��GHVSLWH�UHGDFWLRQ��REYLRXVO\�UHIHU�GLUHFWO\
WR� VRPHRQH�� RIWHQ� REYLRXVO\� WKH� GHIHQGDQW�� DQG� ZKLFK
LQYROYH� LQIHUHQFHV� WKDW� D� MXU\� RUGLQDULO\� FRXOG� PDNH
LPPHGLDWHO\��HYHQ�ZHUH�WKH�FRQIHVVLRQ�WKH�YHU\�ILUVW�LWHP
LQWURGXFHG�DW�WULDO�

,G��DW�BBB�������/(;,6��������������FLWDWLRQV�RPLWWHG��

,Q� DWWHPSWLQJ� WR� VKRZ� KRZ� WKH� VWDWHPHQW� LQ�*UD\� FRXOG� KDYH

EHHQ�UHGDFWHG�LQ�D�SURSHU�PDQQHU��WKH�&RXUW�VWDWHG�

&RQVLGHU�DV�DQ�H[DPSOH�D�SRUWLRQ�RI�WKH�FRQIHVVLRQ�EHIRUH
XV��7KH�ZLWQHVV�ZKR�UHDG�WKH�FRQIHVVLRQ�WROG�WKH�MXU\�WKDW
WKH�FRQIHVVLRQ��DPRQJ�RWKHU�WKLQJV��VDLG�

4XHVWLRQ��:KR�ZDV�LQ�WKH�JURXS�WKDW�EHDW�6WDFH\"
$QVZHU�� � � 0H�� GHOHWHG�� GHOHWHG�� DQG� D� IHZ� RWKHU
JX\V�

:K\�FRXOG�WKH�ZLWQHVV�QRW��LQVWHDG��KDYH�VDLG�
4XHVWLRQ��:KR�ZDV�LQ�WKH�JURXS�WKDW�EHDW�6WDFH\"
$QVZHU����0H�DQG�D�IHZ�RWKHU�JX\V�

,G��DW�BBB�������/(;,6����������

$SSHOODQW�GRHV�QRW�DUJXH�WKDW�0DUN�&DQW\¶V�UHGDFWHG�VWDWHPHQW

LQFOXGHG�EODQNV��V\PEROV�RU�WKH�WHUP�³GHOHWH�´��1RQHWKHOHVV��DSSHOODQW

FKDUDFWHUL]HV� &DQW\¶V� FRQIHVVLRQ� DV� ³SRZHUIXOO\� LQFULPLQDWLQJ�´

³GHYDVWDWLQJ´� DQG� OHQGLQJ� ³VXEVWDQWLDO� ZHLJKW� WR� WKH� SURVHFXWLRQ¶V

FDVH�´��,Q�DGGLWLRQ��KH�DUJXHV�WKDW�WKH�HUURU�LQ�DGPLWWLQJ�WKH�UHGDFWHG

FRQIHVVLRQ�ZDV�QRW�KDUPOHVV� VLQFH� WKH� HYLGHQFH�DJDLQVW� KLP�ZDV� IDU
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IURP� RYHUZKHOPLQJ� DQG� ZDV�� LQVWHDG�� ³YLUWXDOO\� QRQH[LVWHQW�´

$SSHOODQW¶V�6XSSOHPHQWDO�%ULHI�DW����

7KH� &RPPRQZHDOWK� LQVLVWV� WKDW� WKH� UHGDFWLRQ� PHWKRG� ZDV� VR

FRPSOHWH� WKDW� QR� LQGLFDWLRQV� RI� UHGDFWLRQ� ZHUH� SUHVHQW� DQG� WKH

VWDQGDUG�VHW�IRUWK�LQ�*UD\�ZDV�VDWLVILHG�

:H� KDYH� UHYLHZHG� WKH� RULJLQDO� DQG� UHGDFWHG� VWDWHPHQWV

FDUHIXOO\�� � 1RZKHUH� LQ� WKH� UHGDFWHG� VWDWHPHQW� DUH� WKHUH� RYHUW

LQGLFDWLRQV� RI� UHYLVLRQ�� � :KHQ� UHDG� LQ� LWV� UHGDFWHG� IRUP�� LW� LV� QRW

REYLRXV��RU�HYHQ�QRWLFHDEOH��WKDW�SDUWV�RI�WKH�VWDWHPHQW�ZHUH�GHOHWHG

RU�UHSODFHG���:LWK�UHVSHFW�WR�5RQH\�DQG�DSSHOODQW��PRVW��LI�QRW�DOO��RI

WKHLU� SDUWLFLSDWLRQ�ZDV� RPLWWHG� FRPSOHWHO\� IURP� WKH� VWDWHPHQW�� � 7KH

VWDWHPHQW�IRFXVHV�SULPDULO\�RQ�&DQW\¶V�FULPLQDO�DFWV�

:KLOH� WKHUH� DUH� YHU\� IHZ� UHIHUHQFHV� WR� RWKHU� SDUWLFLSDQWV�� WKH

UHGDFWHG�VWDWHPHQW�FOHDUO\�HVWDEOLVKHV�WKDW�&DQW\�GLG�QRW�DFW�DORQH���$W

RQH�SRLQW�&DQW\� LV�DVNHG�� ³:KR�ZHUH� \RX�ZLWK"´� �+LV� UHGDFWHG� UHSO\

ZDV��³2WKHU�SHRSOH�´��$W�DQRWKHU�SRLQW�&DQW\�H[SODLQV�WKDW�KH�ZHQW�WR

DQ�DSDUWPHQW�DIWHU�WKH�FULPH�DQG�³1HWWH�DQG�WKH�NLGV�ZHUH�WKHUH�´

$SSHOODQW�LQVLVWV�WKDW�WKHVH�H[FHUSWV�ZHUH�SUHMXGLFLDO���+H�DUJXHV

WKDW�XVH�RI�WKH�WHUP�³RWKHU�SHRSOH´�LV�³QR�OHVV�DWWHQWLRQ�GUDZLQJ�WKDQ

WKH�ZRUG� GHOHWH� RU� WKH� XVH� RI� EODQNV�´� �$SSHOODQW¶V� 6XSSOHPHQWDO

%ULHI�DW������+H�FODLPV�WKDW�WKLV�UHIHUHQFH�DQG�WKH�RQH� WR�1HWWH�DQG
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WKH�NLGV�³SRLQWHG�GLUHFWO\�WR�KLP´�VLQFH�1HWWH�LV�KLV�ZLIH��� �)LQDOO\��KH

DVVHUWV� WKDW� EHFDXVH� KLV� RZQ� VWDWHPHQW� ³LQWHUORFNHG´� ZLWK� &DQW\¶V

VWDWHPHQW�DV�WR�WKH�GDWH��WLPH��ORFDWLRQ�DQG�RWKHU�GHWDLOV�RI�WKH�FULPH�

WKH�DGPLVVLRQ�RI�&DQW\¶V�VWDWHPHQW�ZDV�³SRZHUIXOO\�LQFULPLQDWLQJ�DQG

GHYDVWDWLQJ�´��,G�

:H� ILQG� WKDW� &DQW\¶V� VWDWHPHQW�� GHVSLWH� EHLQJ� UHGDFWHG� EHIRUH

WKH� GHFLVLRQ� LQ� *UD\� ZDV� DQQRXQFHG�� QRQHWKHOHVV� FRPSOLHG� ZLWK

*UD\¶V� UHTXLUHPHQWV� DQG� WKHUHIRUH� LWV� DGPLVVLRQ� GLG� QRW� YLRODWH

DSSHOODQW¶V� FRQVWLWXWLRQDO� ULJKWV�� � 8QOLNH� LQ� *UD\�� &DQW\¶V� UHGDFWHG

VWDWHPHQW�GLG�QRW� UHYHDO� WR� WKH� MXU\�D�VSHFLILF�QDPH�RU� WKH�IDFW� WKDW

RQH�ZDV�RPLWWHG����7KHUH�ZDV�QR�P\VWHULRXV�0U��³;´�RU�JDSLQJ�KROHV�LQ

WKH�QDUUDWLYH�UHDG�E\�WKH�GHWHFWLYH�RQ�WKH�VWDQG���7KH�VLPSOH�UHIHUHQFH

WR� ³RWKHU� SHRSOH´� GLG� QRW� GLUHFWO\� LQFULPLQDWH� DSSHOODQW�� LQGHHG�� WKH

GHOHWLRQ� RI� DSSHOODQW¶V� QDPH� DQG�XVH� RI� WKH� WHUP� ³RWKHU� SHRSOH�´� DV

RSSRVHG�WR�D�EODQN�VSDFH�RU�WKH�WHUP�³GHOHWHG�´�LV�SUHFLVHO\�ZKDW�WKH

*UD\�&RXUW�VXJJHVWHG�WKH�SURVHFXWLRQ�VKRXOG�KDYH�XVHG�LQ�WKDW�FDVH��

����������������������������������
��7KH�MXU\�ZDV�PDGH�DZDUH�RI�WKLV� IDFW�EHFDXVH�DSSHOODQW¶V�ZLIH�ZDV
FDOOHG�DV�D�ZLWQHVV�E\�WKH�&RPPRQZHDOWK�

��,Q�WKH�RULJLQDO�YHUVLRQ�RI�WKH�VWDWHPHQW��&DQW\�LGHQWLILHG�KLV�WZR�FR�
GHIHQGDQWV�E\�QDPH�DQG�DOVR�LGHQWLILHG�WKHLU�SKRWRJUDSKV�

��&DQW\¶V�VWDWHPHQW�ZDV�H[WHQVLYHO\�UHGDFWHG���,Q�WKH�EHJLQQLQJ�RI�WKH
VWDWHPHQW�� &DQW\� WROG� SROLFH� WKDW� DSSHOODQW¶V� QLFNQDPH� ZDV� ³%RRE�´
7KHUHDIWHU��&DQW\�UHSHDWHGO\�UHIHUUHG�WR�%RRE�DQG�5RQH\��WHOOLQJ�SROLFH
DERXW� WKHLU� SDUWV� LQ� WKH� FULPH�� � +RZHYHU�� WKH� UHGDFWHG� VWDWHPHQW
RPLWWHG� DOO� UHIHUHQFHV� WR� WKH� RWKHU� PHQ�� � :KHQ� &DQW\� ZDV� DVNHG
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)XUWKHU�� WKH� UHFRUG� UHIOHFWV� WKDW� RQH� RI� WKH� SURVHFXWRUV� VSHFLILFDOO\

FDXWLRQHG�WKH�RWKHU�DWWRUQH\V�WR�UHIUDLQ�IURP�GLVSOD\LQJ�WKH�PDUNHG�XS

VWDWHPHQWV�WR�WKH�MXU\��WR�LQVXUH�WKDW�WKH�MXURUV�ZRXOG�QRW�OHDUQ�WKDW

WKH�VWDWHPHQWV�KDG�EHHQ�DOWHUHG�

:H�LQWHUSUHW�*UD\�DV�SUHFOXGLQJ�WKH�SURVHFXWLRQ�IURP�RIIHULQJ�D

VWDWHPHQW�ZKHUH� WKH� UHGDFWLRQ� LWVHOI� LV� REYLRXV� WR� WKH� MXU\�� WKHUHE\

GUDZLQJ�DWWHQWLRQ� WR� WKH�FR�GHIHQGDQW�� �8VH�RI� WKH�WHUP�³GHOHWHG´�RU

³;´�LPPHGLDWHO\�VLJQDOV�MXURUV�WKDW�D�VSHFLILF�SHUVRQ�ZDV�QDPHG�E\�WKH

GHFODUDQW�DQG�WKH\��WKH�MXURUV��DUH�QRW�SHUPLWWHG�WR�NQRZ�WKDW�QDPH�

&RXSOHG�ZLWK�WKH�FRXUW¶V�LQVWUXFWLRQ�WKDW�WKH�MXU\�UHIUDLQ�IURP�XVLQJ�WKH

VWDWHPHQW�DJDLQVW�WKH�FR�GHIHQGDQW��WKH�UHGDFWHG�VWDWHPHQW�EHFRPHV

³SRZHUIXOO\�LQFULPLQDWLQJ�´�SODFLQJ�LW�ZLWKLQ�%UXWRQ¶V�SURWHFWLRQ���6HH

*UD\�� VXSUD� DW� BBB�� ����� /(;,6� � ��� �UHGDFWHG� FRQIHVVLRQ� ³ZLWK

����������������������������������������������������������������������������������������������������
ZKHUH�KH�ZHQW�WKH�PRUQLQJ�RI�WKH�UREEHU\��KH�UHSOLHG��³%RRE¶V�KRXVH�
$Q�DSDUWPHQW� FRPSOH[�RQ�&RQVKRKRFNHQ�$YH�� �&KULV� DQG�%RRE�ZHUH
ERWK� WKHUH�´� � 7KH� UHGDFWHG� VWDWHPHQW� VLPSO\� UHDGV�� ³$Q� DSDUWPHQW
FRPSOH[�´� � :KHQ� DVNHG� ZKDW� KH� GLG� ZKHQ� KH� DUULYHG� DW� WKH� EDQN�
&DQW\�H[SODLQHG��³<HV��%RRE�ZDV�GULYLQJ���:KHQ�ZH�JRW�WKHUH��KH�OLNH
GURYH�DURXQG�WR�VHH�LI�DQ\�SHRSOH�ZDV�WKHUH���+H�OHW�XV�RXW�OLNH�ULJKW
DFURVV�WKH�VWUHHW�DQG�WROG�XV�WR�JR�GRZQ�WR�WKH�FRUQHU�DQG�ZDLW�OLNH�ZH
ZDV�ZDLWLQJ�IRU�WKH�EXV�´� �7KH�UHGDFWHG�VWDWHPHQW�UHDGV��<HV�� �,�JRW
RXW�ULJKW�DFURVV�WKH�VWUHHW�DQG�JRW�GRZQ�WR�WKH�FRUQHU�DQG�ZDLWHG�OLNH�,
ZDV�ZDLWLQJ�IRU�WKH�EXV�´

1HDUO\�DQ�HQWLUH�SDJH�RI�&DQW\¶V�VWDWHPHQW��ZKHUHLQ�KH�H[SODLQV
WKDW� DSSHOODQW� JDYH� KLP� D� XWLOLW\� FRPSDQ\� XQLIRUP� WR� ZHDU�� LQVLVWHG
WKDW� KH� ZHDU� JORYHV� DQG� VXSSOLHG� KLP� ZLWK� D� JXQ�� ZDV� FRPSOHWHO\
RPLWWHG� IURP� WKH� UHGDFWHG� YHUVLRQ�� � $OVR� RPLWWHG� IURP� &DQW\¶V
VWDWHPHQW�ZDV�DSSHOODQW¶V�GHVFULSWLRQ�RI�WKH�VKRRWLQJ�DQG�KLV�ZDUQLQJ
WR�WKH�RWKHUV�WR�UHIUDLQ�IURP�WHOOLQJ�DQ\RQH�HOVH�DERXW�WKH�LQFLGHQW�
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EODQN�SURPLQHQW�RQ�LWV�IDFH´�LQFULPLQDWHV�WKH�FR�GHIHQGDQW���7KH�WHUP

³RWKHU�PDQ´�GRHV�QRW�KDYH�WKH�VDPH�IRUFHIXO� LPSDFW�� �1RW�RQO\�GRHV

WKH�WHUP�HOLPLQDWH� WKH�QDPH�RI� WKH�GHIHQGDQW�� LW� DOVR� HOLPLQDWHV� WKH

IDFW� WKDW� DQ�DOWHUDWLRQ�KDV�EHHQ�PDGH�� � 7KH�SRZHUIXOO\� LQFULPLQDWLQJ

QDWXUH�RI�DQ�REYLRXV�DQG�JODULQJ�³KROH´�LQ�WKH�VWDWHPHQW�VLPSO\�LV�QRW

SUHVHQW�ZKHQ�D�JHQHULF�WHUP�OLNH�³RWKHU�PDQ´�LV�XVHG��

:LWK� UHVSHFW� WR� WKH� UHIHUHQFH� WR� DSSHOODQW¶V� ZLIH�� ZH� REVHUYH

WKDW�WKH�*UD\�&RXUW��ZKLOH�UHILQLQJ�%UXWRQ�DQG�5LFKDUGVRQ��GLG�QRW

DEDQGRQ� WKH� QRWLRQ� RI� LQIHUHQFH� RU� FRQWH[WXDO� LQFXOSDWLRQ�� � ,QVWHDG�

WKH�&RXUW�UHDIILUPHG�5LFKDUGVRQ¶V�DSSURYDO�RI�VWDWHPHQWV�WKDW�GR�QRW

³UHIHU� GLUHFWO\� WR� WKH� GHIHQGDQW� KLPVHOI� DQG� ZKLFK� EHFRPH

LQFULPLQDWLQJ�RQO\�ZKHQ�OLQNHG�ZLWK�HYLGHQFH�LQWURGXFHG�ODWHU�DW�WULDO�´

,G��� DW� BBB�� ����� /(;,6� ����� � ������� � :KDW� LV� SURKLELWHG� DUH

LQIHUHQFHV� LQYROYLQJ� VWDWHPHQWV� WKDW�� ³GHVSLWH� UHGDFWLRQ�� REYLRXVO\

UHIHU� GLUHFWO\� WR� VRPHRQH�� RIWHQ� REYLRXVO\� WKH� GHIHQGDQW�� DQG� ZKLFK

LQYROYH�LQIHUHQFHV�WKDW�D�MXU\�RUGLQDULO\�FRXOG�PDNH�LPPHGLDWHO\��HYHQ

ZHUH� WKH� FRQIHVVLRQ� WKH� YHU\� ILUVW� LWHP� LQWURGXFHG� DW� WULDO�´� � ,G�

�HPSKDVLV�VXSSOLHG��

����������������������������������
��,W�LV�UHDVRQDEOH�WR�EHOLHYH�WKDW�WKH�VWDWHPHQW¶V�PDNHU�WROG�SROLFH�WKDW
KH�DQG�³DQRWKHU�JX\´�FRPPLWWHG�WKH�FULPH���,Q�*UD\��WKH�GHFODUDQW�LQ
IDFW� XVHG� WKH� WHUP� ³RWKHU� JX\V�´� � 7KH� &RXUW� TXHVWLRQHG� ZK\� WKH
SURVHFXWRU�GLG�QRW�VLPSO\�H[FLVH�*UD\¶V�QDPH�DOWRJHWKHU��OHDYLQJ�RQO\
WKH�JHQHULF�WHUP�
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$SSHOODQW� DUJXHV� WKDW� WKH� QRQ�WHVWLI\LQJ� FR�GHIHQGDQW¶V

VWDWHPHQW�LV�LQDGPLVVLEOH�XQGHU�*UD\�EHFDXVH�WKH�VWDWHPHQW��FRXSOHG

ZLWK� RWKHU� HYLGHQFH� SURSHUO\� DGPLWWHG� DW� WULDO�� JLYHV� ULVH� WR� WKH

LQIHUHQFH�WKDW�DSSHOODQW�SDUWLFLSDWHG�LQ�WKH�FULPH���:H�GLVDJUHH���*UD\

DGGUHVVHV� WKH� VLWXDWLRQ� ZKHUH� D� UHGDFWHG� VWDWHPHQW� RI� WKH� FR�

GHIHQGDQW� LWVHOI� JLYHV� ULVH� WR� WKH� LPPHGLDWH� LQIHUHQFH� WKDW� DSSHOODQW

ZDV�D�SDUWLFLSDQW���$SSHOODQW�XUJHV�XV�WR�UHDG�*UD\�H[SDQVLYHO\��ZKLFK

ZH�GHFOLQH�WR�GR���7KH�VL[WK�DPHQGPHQW�ULJKW�RI�FRQIURQWDWLRQ�GRHV�QRW

UHTXLUH�WKH�VFRSH�RI�SURWHFWLRQ�WKDW�DSSHOODQW�VHHNV�

:H�DUH�FRQYLQFHG�WKDW�WKH�LQIHUHQFHV�UHTXLUHG�LQ�WKLV�FDVH�GR�QRW

ULVH�WR�WKH�OHYHO�RI�WKRVH�SURKLELWHG�LQ�*UD\���:H�DUH�DOVR�FHUWDLQ�WKDW

&DQW\¶V� VWDWHPHQW� ZDV� QHLWKHU� ³SRZHUIXOO\� LQFULPLQDWLQJ´� QRU

³GHYDVWDWLQJ´�WR�DSSHOODQW¶V�FDVH��

)RU�WKRVH�VDPH�UHDVRQV��DSSHOODQW�LV�QRW�HQWLWOHG�WR�UHOLHI�VLPSO\

EHFDXVH�KLV�RZQ�FRQIHVVLRQ�DQG�&DQW\¶V�ZHUH�LQWHUORFNLQJ��L�H���VLPLODU

LQ� WKHLU� DFFRXQW� RI� HYHQWV�� � 7KH� H[LVWHQFH� RI� LQGHSHQGHQW� HYLGHQFH

³UHTXLULQJ� OLQNDJH´� LV� QRW� D� YDOLG� EDVLV� IRU� SUHFOXGLQJ� D� VWDWHPHQW¶V

DGPLVVLRQ����6HH�*UD\��VXSUD�

����������������������������������
�� 7KH� *UD\� &RXUW� FOHDUO\� ZDV� WURXEOHG� E\� ³VWDWHPHQWV� UHGDFWHG� WR
OHDYH� D� EODQN� RU� VRPH� RWKHU� VLPLODUO\� REYLRXV� DOWHUDWLRQ�´� ZKLFK� WKH
&RXUW� ODEHOHG� ³GLUHFWO\� DFFXVDWRU\�´� �,G�� DW� BBB�� ����� /(;,6� ����� 
���

��7KH�PHQWLRQ�RI�1HWWH�LQ�&DQW\¶V�VWDWHPHQW��IURP�ZKLFK�WKH�MXU\�FRXOG
LQIHU� WKDW� DSSHOODQW�ZDV� D� SDUWLFLSDQW�ZKHQ�1HWWH� ODWHU� WHVWLILHG�� DQG
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/DVWO\��ZH�ILQG�WKDW�DSSHOODQW¶V�FODLP�WKDW�&DQW\¶V�VWDWHPHQW�ZDV

³GHYDVWDWLQJ´�WR�KLV�FDVH�LV�QRW�VXSSRUWHG�E\�WKH�UHFRUG���:H�REVHUYH

WKDW�DGPLVVLRQ�RI� WKH�VWDWHPHQW� UHPDLQV�VXEMHFW� WR� D�KDUPOHVV� HUURU

DQDO\VLV���:KDUWRQ��VXSUD��&UX]�Y��1HZ�<RUN������8�6�������������

7KH�HYLGHQFH�HVWDEOLVKHG�WKDW�DSSHOODQW�ZDV�LGHQWLILHG�DV�WKH�GULYHU�RI

WKH�JHWDZD\�FDU���)XUWKHU��D�JXQ�IRXQG�DW�WKH�VFHQH�ZDV�SXUFKDVHG�IRU

KLP�E\�DQRWKHU�DW�KLV�UHTXHVW���+LV�ZLIH�WROG�SROLFH�DERXW�KLV�SUHVHQFH

LQ� WKHLU� KRPH� VKRUWO\� DIWHU� WKH� UREEHU\�PXUGHU� DQG� WKH� MXU\� KHDUG

DERXW� WKH�KLJKO\� LQFULPLQDWLQJ� FRQYHUVDWLRQV�KH� KDG�ZLWK� KLV� FRKRUWV

RQ� WKDW� GD\�� � ,Q� DGGLWLRQ� WR� DOO� RI� WKDW� HYLGHQFH�� DSSHOODQW� PDGH� D

FRPSOHWH� FRQIHVVLRQ� WR� SROLFH� ZKLFK� ZDV� SURSHUO\� DGPLWWHG� DW� WULDO�

&RQWUDU\� WR� DSSHOODQW¶V� FODLPV�� WKH� HYLGHQFH� DJDLQVW� KLP� LV� IDU� IURP

³QRQH[LVWHQW´��LW�LV�RYHUZKHOPLQJ�

:H� ILQG� WKH� DGPLVVLRQ� RI� 0DUN� &DQW\¶V� UHGDFWHG� VWDWHPHQW

SURSHU���:H�DOVR�ILQG�WKDW�HYHQ�LW�WKH�VWDWHPHQW�VKRXOG�QRW�KDYH�EHHQ

DGPLWWHG��WKH�HUURU�ZDV�KDUPOHVV�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�

-XGJH�7DPLOLD�FRQFXUV�LQ�WKH�UHVXOW�

����������������������������������������������������������������������������������������������������
WKH�LQWHUORFNLQJ�QDWXUH�RI�&DQW\¶V�VWDWHPHQW��IURP�ZKLFK�WKH�MXU\�FRXOG
DOVR� LQIHU� WKDW� DSSHOODQW� ZDV� D� SDUWLFLSDQW�� GLG� QRW� PDNH� &DQW\¶V
VWDWHPHQW� LQDGPLVVLEOH� XQGHU�*UD\�� � 7KHUH� LV� QR� YLRODWLRQ� RI� *UD\
ZKHUH� WKH� QRQ�WHVWLI\LQJ� FR�GHIHQGDQW¶V� VWDWHPHQW� LQFULPLQDWHV� WKH
GHIHQGDQW�RQO\�E\�LQIHUHQFH�IURP�RWKHU�HYLGHQFH�


