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��� ,Q� WKLV� DSSHDO� ZH� DUH� DVNHG� WR� GHWHUPLQH� ZKHWKHU� WKH� VXGGHQ

HPHUJHQF\� GRFWULQH� LV� DQ� DIILUPDWLYH� GHIHQVH� WKDW� PXVW� EH� VSHFLILFDOO\

SOHDGHG�LQ�RUGHU�WR�VXSSRUW�D�MXU\�LQVWUXFWLRQ���9DOHULH�-��/HDK\��$SSHOODQW�

DSSHDOV�IURP�WKH�MXGJPHQW�HQWHUHG�LQ�IDYRU�RI�*DU\�0F&ODLQ��$SSHOOHH��DIWHU

D� MXU\� GHWHUPLQHG� WKDW� $SSHOOHH� ZDV� QRW� QHJOLJHQW�� $SSHOODQW� DUJXHV� RQ

DSSHDO� WKDW� WKH� WULDO� FRXUW� HUUHG� E\� FKDUJLQJ� WKH� MXU\� RQ� WKH� VXGGHQ

HPHUJHQF\� GRFWULQH�� � ,Q� DGGLWLRQ�� $SSHOODQW� DVVHUWV� WKDW� WKH� WULDO� FRXUW

FRPPLWWHG� HUURU� E\� VXVWDLQLQJ� WKH� REMHFWLRQ� WR� KHU� LQWURGXFWLRQ� RI� FHUWDLQ

SKRWRJUDSKV�DW�WULDO���:H�FRQFOXGH�WKDW�WKH�VXGGHQ�HPHUJHQF\�GRFWULQH�QHHG

QRW�EH�VSHFLILFDOO\�SOHDGHG�DQG�WKDW�WKH�WULDO�FRXUW�GLG�QRW�RWKHUZLVH�FRPPLW

DQ�HUURU�RI�ODZ���7KXV��ZH�DIILUP�WKH�MXGJPHQW�HQWHUHG�E\�WKH�WULDO�FRXUW�

��� 7KLV�DSSHDO�VWHPV�IURP�DQ�DXWRPRELOH�DFFLGHQW�WKDW�RFFXUUHG�EHWZHHQ

WKH�SDUWLHV�RQ�-DQXDU\������������$SSHOODQW�ZDV�GULYLQJ�VRXWK�RQ�%XWOHU�3LNH

QHDU� WKH� LQWHUVHFWLRQ� RI� 7RZQVKLS� /LQH� 5RDG� LQ� 3O\PRXWK� 0HHWLQJ�
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0RQWJRPHU\�&RXQW\��3HQQV\OYDQLD���%RWK�SDUWLHV�WHVWLILHG�WKDW�LW�ZDV�D�GDUN�

VQRZ\�QLJKW�ZLWK�VOLSSHU\�URDG�FRQGLWLRQV���7KH�DUHD�RI�%XWOHU�3LNH�RQ�ZKLFK

$SSHOODQW�ZDV�WUDYHOLQJ�LV�RQH�ODQH�LQ�HDFK�GLUHFWLRQ���7UDYHOOLQJ�VRXWKERXQG�

WKH� URDG� KDV� D� VOLJKWO\� GRZQKLOO�JUDGH� ZKLFK� OHYHOV� RII� EULHIO\� DQG� WKHQ

GUDVWLFDOO\�VORSHV�GRZQZDUG��7KLV�DUHD�DOVR�FRQWDLQV�QR�VWUHHW�OLJKWV�

��� $V�$SSHOODQW�SDVVHG�WKH�LQWHUVHFWLRQ�RI�%XWOHU�3LNH�DQG�7RZQVKLS�/LQH

5RDG��KHU�FDU�VOLG�RQ�WKH�VQRZ�DQG�EHFDPH�ORGJHG� LQ�D�VQRZ�EDQN�RQ� WKH

ULJKW�VLGH�RI�WKH�URDG���$SSHOODQW�WHVWLILHG�WKDW�KHU�FDU�FRPSOHWHO\�EORFNHG�WKH

VRXWKERXQG�ODQH�RI�WUDIILF���$W�WKLV�WLPH��$SSHOOHH�ZDV�DOVR�SURFHHGLQJ�VRXWK

RQ�%XWOHU�3LNH���$SSHOOHH�WHVWLILHG�WKDW��GXH�WR�WKH�VQRZ�DQG�WKH�GRZQZDUG

JUDGH� RI� WKH� URDG�� KH� GLG� QRW� VHH� $SSHOODQW¶V� FDU� XQWLO� PRPHQWV� EHIRUH

LPSDFW�� �$SSHOOHH�WHVWLILHG�WKDW�KH�³KDG�DQ�LQVWDQW�WR�GHFLGH�ZKHWKHU�WR�JR

OHIW� ULJKW� RU� FRQWLQXH� WR� JR� VWUDLJKW�� DQG� ,� FRQWLQXHG� WR� JR� VWUDLJKW� VR� ,

ZRXOGQ¶W�KLW�WKH�FDUV�RQ�WKH�OHIW�RU�WUHHV�WR�WKH�ULJKW�´��1�7������������DW����

���

��� $SSHOODQW�LQLWLDWHG�D�VXLW�DJDLQVW�$SSHOOHH�IRU�QHJOLJHQFH��FODLPLQJ�WKDW

VKH�ZDV�LQMXUHG�LQ�WKH�DFFLGHQW�� �$SSHOOHH�ILOHG�DQ�DQVZHU�DQG�QHZ�PDWWHU

WKDW�GLG�QRW�UHIHUHQFH�WKH�VXGGHQ�HPHUJHQF\�GRFWULQH���7KH�MXU\�UHWXUQHG�D

XQDQLPRXV� YHUGLFW� IRU� WKH� $SSHOOHH�� ILQGLQJ� WKDW� KH� ZDV� QRW� QHJOLJHQW�

$SSHOODQW�WKHQ�ILOHG�D�PRWLRQ�IRU�SRVW�WULDO� UHOLHI���7KH�WULDO�FRXUW�GLVPLVVHG

WKLV�PRWLRQ���7KLV�DSSHDO�IROORZHG�



-��$��������

�����

¶ 5 $SSHOODQW�FODLPV�WKDW�WKH�WULDO� MXGJH�FRPPLWWHG�HUURU�E\�FKDUJLQJ�WKH

MXU\� RQ� WKH� VXGGHQ�HPHUJHQF\� GRFWULQH�ZKHUH� ���� WKH� UHFRUG� UHYHDOV� WKDW

$SSHOOHH� IDLOHG� WR� SOHDG� WKLV� GRFWULQH� LQ� D� UHVSRQVLYH� SOHDGLQJ� DQG� ���� WKH

WHVWLPRQ\�JLYHQ�GXULQJ�WKH� WULDO�SURGXFHG� IDFWV� WKDW�GLG�QRW�VXSSRUW�D� MXU\

FKDUJH� RQ� WKH� GRFWULQH�� $SSHOODQW¶V� ILUVW� DUJXPHQW� FRQWDLQV� WZR� VHSDUDWH

DOOHJDWLRQV� DQG� ZLOO� EH� DGGUHVVHG� DV� VXFK�� :H� ILUVW� DGGUHVV� $SSHOODQW¶V

DUJXPHQW�WKDW�WKH�VXGGHQ�HPHUJHQF\�GRFWULQH�LV�DQ�DIILUPDWLYH�GHIHQVH�WKDW

PXVW�EH�VSHFLILFDOO\�SOHDGHG�XQGHU�3D�5�&�3�������³1HZ�0DWWHU´��DQG��LI�QRW

VSHFLILFDOO\�SOHDGHG��LV�ZDLYHG�XQGHU�3D�5�&�3�������³:DLYHU�RI�'HIHQVHV�´�

                                        

��3D�5�&�3���������1HZ�0DWWHU

��D��([FHSW�DV�SURYLGHG�E\�VXEGLYLVLRQ��E���DOO�DIILUPDWLYH
GHIHQVHV�LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�WKH�GHIHQVHV�RI�DFFRUG�DQG
VDWLVIDFWLRQ�� DUELWUDWLRQ� DQG� DZDUG�� FRQVHQW�� GLVFKDUJH� LQ
EDQNUXSWF\�� GXUHVV�� HVWRSSHO�� IDLOXUH� RI� FRQVLGHUDWLRQ�� IDLU
FRPPHQW�� IUDXG�� LOOHJDOLW\�� LPPXQLW\� IURP� VXLW�� LPSRVVLELOLW\� RI
SHUIRUPDQFH�� MXVWLILFDWLRQ�� ODFKHV�� OLFHQVH�� SD\PHQW�� SULYLOHJH�
UHOHDVH�� UHV� MXGLFDWD�� VWDWXWH� RI� IUDXGV�� VWDWXWH� RI� OLPLWDWLRQV�
WUXWK�DQG�ZDLYHU�VKDOO�EH�SOHDGHG�LQ�D�UHVSRQVLYH�SOHDGLQJ�XQGHU
WKH�KHDGLQJ�³1HZ�0DWWHU´���$�SDUW\�PD\�VHW�IRUWK�DV�QHZ�PDWWHU
DQ\� RWKHU� PDWHULDO� IDFWV� ZKLFK� DUH� QRW� PHUHO\� GHQLDOV� RI� WKH
DYHUPHQWV�RI�WKDW�SUHFHGLQJ�SOHDGLQJ�

�E�� 7KH� DIILUPDWLYH� GHIHQVHV� RI� DVVXPSWLRQ� RI� WKH� ULVN�
FRPSDUDWLYH�QHJOLJHQFH�DQG�FRQWULEXWRU\�QHJOLJHQFH�QHHG�QRW�EH
SOHDGHG�

�� 3D�5�&�3�� ������ � :DLYHU� RI� 'HIHQVHV�� ([FHSWLRQV�� 6XJJHVWLRQ� RI
/DFN�RI�6XEMHFW�0DWWHU�-XULVGLFWLRQ�RU�)DLOXUH�WR�-RLQ�,QGLVSHQVDEOH
3DUW\

��D��$�SDUW\�ZDLYHV�DOO�GHIHQVHV�DQG�REMHFWLRQV�ZKLFK�DUH
QRW�SUHVHQWHG�HLWKHU� E\�SUHOLPLQDU\� REMHFWLRQ�� DQVZHU� RU� UHSO\�
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7KH�WULDO�FRXUW� FRQFOXGHG�WKDW� WKH�VXGGHQ�HPHUJHQF\�GRFWULQH�QHHG�QRW�EH

VSHFLILFDOO\�SOHDGHG���:H�DJUHH�

��� ,Q� UHDFKLQJ� LWV� FRQFOXVLRQ�� WKH� WULDO� FRXUW� ORRNHG� WR� 0F&DXOH\� Y�

+DLJKW�����'��	�&��G������:DUUHQ�&W\��������IRU�JXLGDQFH���7KH�WULDO�FRXUW

QRWHG��³,Q�0F&DXOH\��WKH�&RPPRQ�3OHDV�&RXUW�IRXQG�WKDW�ZKLOH�WKH�GRFWULQH

LV� QRW� DQ� DIILUPDWLYH� GHIHQVH�� LW� LV� PRVW� VLPLODU� WR� >WKH� GRFWULQHV� RI@

FRQWULEXWRU\� QHJOLJHQFH� RU� DVVXPSWLRQ� RI� WKH� ULVN�� � 7KHUHIRUH�� LW�PD\� EH

DVVHUWHG�LQ�1HZ�0DWWHU��EXW�LQ�DFFRUG�ZLWK�3D�5�&�3�������E���LW�QHHG�QRW�EH

SOHDGHG�´��7ULDO�&RXUW�2SLQLRQ������������DW���

��� 7KH� WULDO� FRXUW¶V� ORJLF� IRU� LWV� FRQFOXVLRQ� WKDW� WKH� VXGGHQ� HPHUJHQF\

GRFWULQH�LV�QRW�DQ�DIILUPDWLYH�GHIHQVH�WKDW�QHHGV�WR�EH�VSHFLILFDOO\�SOHDGHG�LV

DV�IROORZV�

1HZ�0DWWHU� XQGHU� 3D�5�&�3�� ����� LV� LQ� WKH� QDWXUH� RI
WKH�FRPPRQ�ODZ�SOHD�RI� FRQIHVVLRQ� DQG�DYRLGDQFH��1HZ
0DWWHU�PD\�EH�GHILQHG�DV�PDWWHU�ZKLFK��WDNLQJ�DOO�RI�WKH
DOOHJDWLRQV�RI�WKH�FRPSODLQW�WR�EH�WUXH��LV�QHYHUWKHOHVV�D
GHIHQVH�WR�DQ�DFWLRQ�� �6HFKOHU�Y��(QVLJQ�3LFNIRUG�&R��
>����$��G������3D��6XSHU�������@���,Q�FRQWUDVW��D�VSHFLILF
GHQLDO� PHUHO\� WHOOV� ZKDW� KDSSHQHG� LQ� SODFH� RI� DQ
DYHUPHQW�RI�DQ�DGYHUVH�SDUW\�ZKLFK�LV�GHQLHG���,G���%\�LWV
QDWXUH��WKH�6XGGHQ�(PHUJHQF\�'RFWULQH�LV�D�GHQLDO�UDWKHU
WKDQ� DQ� DYRLGDQFH�� � ,Q� WKH� SUHVHQW� FDVH� >$SSHOODQW@
GHQLHV�WKDW�KH�ZDV�QHJOLJHQW�DV�DOOHJHG�E\�>$SSHOOHH@� LQ
KHU� &RPSODLQW�� � >$SSHOODQW@� GRHV� QRW� DFFHSW� WKH

                                                                                                                                  

H[FHSW�D�GHIHQVH�ZKLFK�LV�QRW�UHTXLUHG�WR�EH�SOHDGHG�XQGHU�5XOH
�����E���WKH�GHIHQVH�RI�IDLOXUH�WR�VWDWH�D�FODLP�XSRQ�ZKLFK�UHOLHI
FDQ�EH�JUDQWHG�� WKH�GHIHQVH�RI� IDLOXUH� WR� MRLQ� DQ� LQGLVSHQVDEOH
SDUW\��WKH�REMHFWLRQ�RI�IDLOXUH�WR�VWDWH�D�OHJDO�GHIHQVH�WR�D�FODLP
DQG�DQ\�RWKHU�QRQZDLYDEOH�GHIHQVH�RU�REMHFWLRQ�
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DOOHJDWLRQV� RI� QHJOLJHQFH� WR� EH� WUXH� DQG� WKHQ� RIIHU� WKH
6XGGHQ� (PHUJHQF\� 'RFWULQH� DV� D� GHIHQVH� WR� DYRLG
OLDELOLW\�� � 5DWKHU�� >$SSHOODQW@� VSHFLILFDOO\� GHQLHV� WKH
DOOHJDWLRQV� RI� QHJOLJHQFH� DQG� RIIHUV� WKH� 6XGGHQ
(PHUJHQF\�'RFWULQH�DV�DQ�H[SODQDWLRQ�RI�ZKDW�KDSSHQHG�

,G�

��� � ,Q�DQDO\]LQJ�ZKHWKHU�WKH� WULDO� FRXUW�ZDV� FRUUHFW� LQ� GHWHUPLQLQJ� WKDW

WKH�VXGGHQ�HPHUJHQF\�GRFWULQH�LV�QRW�DQ�DIILUPDWLYH�GHIHQVH��ZH�PXVW�ILUVW

EHJLQ�ZLWK�WKH�ODQJXDJH�RI�WKH�GRFWULQH�LWVHOI��� �7KH�3HQQV\OYDQLD�6XSUHPH

&RXUW�KDV�FKDUDFWHUL]HG�WKH�VXGGHQ�HPHUJHQF\�GRFWULQH�DV�IROORZV�

7KH�VXGGHQ�HPHUJHQF\�GRFWULQH� �� �� �� LV� DYDLODEOH� DV� D
GHIHQVH�WR�D�SDUW\�ZKR�VXGGHQO\�DQG�XQH[SHFWHGO\�ILQGV
KLP�RU�KHUVHOI�FRQIURQWHG�ZLWK�D�SHULORXV�VLWXDWLRQ�ZKLFK
SHUPLWV�OLWWOH�RU�QR�RSSRUWXQLW\�WR�DSSUHKHQG�WKH�VLWXDWLRQ
DQG�DFW� DFFRUGLQJO\�� � 7KH� VXGGHQ�HPHUJHQF\�GRFWULQH� LV
IUHTXHQWO\� HPSOR\HG� LQ� PRWRU� YHKLFOH� DFFLGHQW� FDVHV
ZKHUHLQ�D�GULYHU�ZDV�FRQIURQWHG�ZLWK�D�SHULORXV�VLWXDWLRQ
UHTXLULQJ� D� TXLFN� UHVSRQVH� LQ� RUGHU� WR� DYRLG� D� FROOLVLRQ�
7KH�UXOH�SURYLGHV�JHQHUDOO\��WKDW�DQ�LQGLYLGXDO�ZLOO�QRW�EH
KHOG� WR� WKH� ³XVXDO� GHJUHH� RI� FDUH´� RU� EH� UHTXLUHG� WR
H[HUFLVH�KLV�RU�KHU�³EHVW�MXGJPHQW´�ZKHQ�FRQIURQWHG�ZLWK
D� VXGGHQ� DQG� XQH[SHFWHG� SRVLWLRQ� RI� SHULO� FUHDWHG� LQ
ZKROH� RU� LQ� SDUW� E\� VRPHRQH� RWKHU� WKDQ� WKH� SHUVRQ
FODLPLQJ� SURWHFWLRQ� XQGHU� WKH� GRFWULQH�� 7KH� UXOH
UHFRJQL]HV� WKDW� D� GULYHU� ZKR�� DOWKRXJK� GULYLQJ� LQ� D
SUXGHQW� PDQQHU�� LV� FRQIURQWHG� ZLWK� D� VXGGHQ� RU
XQH[SHFWHG� HYHQW� ZKLFK� OHDYHV� OLWWOH� RU� QR� WLPH� WR
DSSUHKHQG�D�VLWXDWLRQ�DQG�DFW�DFFRUGLQJO\�VKRXOG�QRW�EH
VXEMHFW�WR�OLDELOLW\�VLPSO\�EHFDXVH�DQRWKHU�SHUKDSV�PRUH
SUXGHQW� FRXUVH� RI� DFWLRQ� ZDV� DYDLODEOH�� � 5DWKHU�� XQGHU
VXFK� FLUFXPVWDQFHV�� D� SHUVRQ� LV� UHTXLUHG� WR� H[KLELW� RQO\
DQ�KRQHVW�H[HUFLVH�RI�MXGJPHQW���7KH�SXUSRVH�EHKLQG�WKH
UXOH� LV� FOHDU�� D� SHUVRQ� FRQIURQWHG� ZLWK� D� VXGGHQ� DQG
XQIRUHVHHDEOH� RFFXUUHQFH�� EHFDXVH� RI� WKH� VKRUWQHVV� RI
WLPH� LQ�ZKLFK� WR� UHDFW�� VKRXOG� QRW� EH� KHOG� WR� WKH� VDPH
VWDQGDUG� RI� FDUH� DV� VRPHRQH� FRQIURQWHG� ZLWK� D
IRUHVHHDEOH� RFFXUUHQFH�� � ,W� LV� LPSRUWDQW� WR� UHFRJQL]H�
KRZHYHU�� WKDW� D� SHUVRQ� FDQQRW� DYDLO� KLPVHOI� RI� WKH
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SURWHFWLRQ� RI� WKLV� GRFWULQH� LI� WKDW� SHUVRQ� ZDV� KLPVHOI
GULYLQJ�FDUHOHVVO\�RU�UHFNOHVVO\�

/RFNKDUW� Y�� /LVW�� ���� 3D�� ����� �������� ���� $��G� ������ ����� ������

�FLWDWLRQV�RPLWWHG����7KLV�SDVVDJH�IURP�/RFNKDUW� FOHDUO\� LQGLFDWHV�WKDW� WKH

VXGGHQ� HPHUJHQF\� GRFWULQH� LV� QRW� LQWHQGHG� WR� EH� XVHG� DV� DQ� DIILUPDWLYH

GHIHQVH���5DWKHU��WKH�VXGGHQ�HPHUJHQF\�GRFWULQH�UHODWHV�WR�WKH�VWDQGDUG�RI

FRQGXFW�WR�EH�DSSOLHG�XQGHU�VSHFLILF�FLUFXPVWDQFHV���$V�WKH�/RFNKDUW�FRXUW

QRWHG��³D�SHUVRQ�FRQIURQWHG�ZLWK�D�VXGGHQ�DQG�XQIRUHVHHDEOH�RFFXUUHQFH�

EHFDXVH�RI�WKH�VKRUWQHVV�RI�WLPH�LQ�ZKLFK�WR�UHDFW��VKRXOG�QRW�EH�KHOG�WR�WKH

VDPH� VWDQGDUG� RI� FDUH� DV� VRPHRQH� FRQIURQWHG� ZLWK� D� IRUHVHHDEOH

RFFXUUHQFH�´� ,G�� �HPSKDVLV� DGGHG��� � $� SHUVRQ� FRQIURQWHG� ZLWK� VXFK

FLUFXPVWDQFHV� LV� MXGJHG� ZLWK� UHVSHFW� WR� ZKHWKHU� WKDW� SHUVRQ� DFWHG

UHDVRQDEO\�XQGHU�WKH�FLUFXPVWDQFHV��L�H��DQ�HPHUJHQF\��

��� 7KH� FRQFOXVLRQ� WKDW� WKH� VXGGHQ� HPHUJHQF\� GRFWULQH� UHODWHV� WR� WKH

VWDQGDUG�RI�FRQGXFW�ZKHQ�DGMXGJLQJ�QHJOLJHQFH�DOVR�JDLQV�VXSSRUW�IURP�WKH

5(67$7(0(17��6(&21'��2)�72576���,Q�VHFWLRQ�����RI�WKH�5(67$7(0(17��6(&21'��

³(PHUJHQF\´�LV�GLVFXVVHG���7KH�5(67$7(0(17�GHILQHV�³(PHUJHQF\´�DV�

���� ,Q� GHWHUPLQLQJ� ZKHWKHU� FRQGXFW� LV� QHJOLJHQW� WRZDUG
DQRWKHU�� WKH� IDFW� WKDW� WKH� DFWRU� LV� FRQIURQWHG� ZLWK� D
VXGGHQ� HPHUJHQF\� ZKLFK� UHTXLUHV� UDSLG� GHFLVLRQ� LV� D
IDFWRU� LQ� GHWHUPLQLQJ� WKH� UHDVRQDEOH� FKDUDFWHU� RI� KLV
FKRLFH�RI�DFWLRQ�������

&RPPHQW�

 � �
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�E�� 7KH� UXOH� VWDWHG� LQ� 6XEVHFWLRQ� ���� LV� D� VSHFLDO
DSSOLFDWLRQ� RI� WKH� UXOH� VWDWHG� LQ� �� ���� WKDW� ³XQOHVV� WKH
DFWRU�LV�D�FKLOG�WKH�VWDQGDUG�RI�FRQGXFW�WR�ZKLFK�KH�PXVW
FRQIRUP� LV� WKDW� RI� D� UHDVRQDEOH� PDQ� XQGHU� OLNH
FLUFXPVWDQFHV�´��$PRQJ�WKH�FLUFXPVWDQFHV�ZKLFK�PXVW�EH
WDNHQ�LQWR�DFFRXQW�LV�WKH�IDFW�WKDW�WKH�DFWRU�LV�FRQIURQWHG
ZLWK� VXFK�DQ�HPHUJHQF\�DV� LV� GHVFULEHG� LQ� WKLV� 6HFWLRQ�
7KH� ODZ� GRHV� QRW� UHTXLUH� RI� WKH� DFWRU� PRUH� WKDQ� LW� LV
UHDVRQDEOH� WR� H[SHFW� RI� KLP� XQGHU� WKH� FLUFXPVWDQFHV
ZKLFK�VXUURXQG�KLP���7KHUHIRUH��WKH�FRXUW�DQG�WKH�MXU\�LQ
GHWHUPLQLQJ� WKH� SURSULHW\� RI� WKH� DFWRU¶V� FRQGXFW� PXVW
WDNH�LQWR�DFFRXQW�WKH� IDFW� WKDW�KH� LV� LQ�D�SRVLWLRQ�ZKHUH
KH� PXVW� PDNH� D� VSHHG\� GHFLVLRQ� EHWZHHQ� DOWHUQDWLYH
FRXUVHV�RI�DFWLRQ�DQG�WKDW�� WKHUHIRUH��KH�KDV�QR� WLPH�WR
PDNH�DQ�DFFXUDWH�IRUHFDVW�DV�WR�WKH�HIIHFW�RI�KLV�FKRLFH�
7KH� PHUH� IDFW� WKDW� KLV� FKRLFH� LV� XQIRUWXQDWH� GRHV� QRW
PDNH� LW� LPSURSHU� HYHQ� WKRXJK� LW� LV� RQH�ZKLFK� WKH� DFWRU
VKRXOG� QRW� KDYH� PDGH� KDG� KH� KDG� VXIILFLHQW� WLPH� WR
FRQVLGHU�DOO�WKH�HIIHFWV�OLNHO\�WR�IROORZ�KLV�DFWLRQ�

5(67$7(0(17��6(&21'��2)�72576������������FPW��E����������7KLV�VHFWLRQ�RI�WKH

5(67$7(0(17�LV�FRQWDLQHG�XQGHU�WKH�WRSLF�HQWLWOHG�³'HWHUPLQDWLRQ�RI�6WDQGDUG

RI�&RQGXFW�´��7KXV��WKH�ODQJXDJH�RI�WKH�5(67$7(0(17�LV�IXUWKHU�HYLGHQFH�WKDW

WKH� VXGGHQ� HPHUJHQF\� GRFWULQH� LV� D� SULQFLSOH� WKDW� DSSOLHV� WR� DQ� DFWRU¶V

VWDQGDUG� RI� FRQGXFW� LQ� D� SDUWLFXODU� VLWXDWLRQ�� � $V� QRWHG� DERYH�� LW� LV� WKH

SURYLQFH�RI�WKH�FRXUW�DQG�WKH�MXU\�WR�ORRN�DW�WKH�FLUFXPVWDQFHV�VXUURXQGLQJ

DQ�DFWRU¶V� FRQGXFW�DQG�GHFLGH�ZKHWKHU�KH�RU�VKH�DFWHG� UHDVRQDEO\�� � 7KXV�

WKH� HPHUJHQF\� GRHV� QRW� DFW� DV� D� GHIHQVH� SHU� VH� EXW� PHUHO\� D� IDFWRU� LQ

GHWHUPLQLQJ�WKH�UHDVRQDEOHQHVV�RI�WKH�DFWRU¶V�FRQGXFW�

���� $OWKRXJK� WKH� 6XSUHPH� &RXUW� LQ� /RFNKDUW� VWDWHG� WKDW� WKH� VXGGHQ

HPHUJHQF\�GRFWULQH�³LV�DYDLODEOH�DV�D�GHIHQVH�WR�D�SDUW\�´�WKHLU�XQGHUO\LQJ

H[SODQDWLRQ�RI�WKH�GRFWULQH�FORVHO\�IROORZV�WKH�ODQJXDJH�RI�WKH�5(67$7(0(17�
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/RFNKDUW�� ���� 3D�� DW� ����� ���� $��G� DW� ������ � 7KH� &RXUW� LQ� /RFNKDUW

VWDWHG��³7KH�UXOH�SURYLGHV�JHQHUDOO\��WKDW�DQ�LQGLYLGXDO�ZLOO�QRW�EH�KHOG�WR�WKH

µXVXDO�GHJUHH�RI�FDUH¶�RU�EH�UHTXLUHG�WR�H[HUFLVH�KLV�RU�KHU� µEHVW� MXGJPHQW¶

ZKHQ�FRQIURQWHG�ZLWK�D�VXGGHQ�DQG�XQH[SHFWHG�SRVLWLRQ�RI�SHULO�FUHDWHG�LQ

ZKROH�RU�LQ�SDUW�E\�VRPHRQH�RWKHU�WKDQ�WKH�SHUVRQ�FODLPLQJ�SURWHFWLRQ�XQGHU

WKH�GRFWULQH�´� �,G�� �7KH�5(67$7(0(17�XVHV� ODQJXDJH� WR� WKH�HIIHFW� WKDW� ³WKH

FRXUW�DQG�MXU\�LQ�GHWHUPLQLQJ�WKH�SURSULHW\�RI�WKH�DFWRU¶V�FRQGXFW�PXVW�WDNH

LQWR�DFFRXQW�WKH�IDFW�WKDW�KH�LV�LQ�D�SRVLWLRQ�ZKHUH�KH�PXVW�PDNH�D�VSHHG\

GHFLVLRQ�EHWZHHQ�DOWHUQDWLYH�FRXUVHV�RI�DFWLRQ�DQG�WKDW��WKHUHIRUH��KH�KDV�QR

WLPH�WR�PDNH�DQ�DFFXUDWH�IRUHFDVW�DV�WR�WKH�HIIHFW�RI�KLV�FKRLFH���7KH�PHUH

IDFW�WKDW�KLV�FKRLFH�LV�XQIRUWXQDWH�GRHV�QRW�PDNH�LW�LPSURSHU�HYHQ�WKRXJK�LW

LV�RQH�ZKLFK�WKH�DFWRU�VKRXOG�QRW�KDYH�PDGH�KDG�KH�KDG�VXIILFLHQW�WLPH�WR

FRQVLGHU�DOO�WKH�HIIHFWV�OLNHO\�WR�IROORZ�KLV�DFWLRQ�´��5(67$7(0(17��6(&21'��2)

72576������������FPW��E��VXSUD���%RWK�/RFNKDUW�DQG�WKH�5(67$7(0(17�KLQJH

RQ� WKH� IDFW� WKDW�DQ�DFWRU�FRQIURQWHG�ZLWK�DQ�XQIRUHVHHDEOH� HPHUJHQF\�ZLOO

QRW�EH�KHOG�WR�WKH�XVXDO�VWDQGDUG�RI�FDUH�ZKHQ�DGMXGJLQJ�QHJOLJHQFH���7KH

DFWRU¶V� FRQGXFW� ZLOO� EH� MXGJHG� LQ� WHUPV� RI� UHDVRQDEOHQHVV� XQGHU� WKH

FLUFXPVWDQFHV���$PRQJ�WKH�FLUFXPVWDQFHV�WKDW�PXVW�EH�WDNHQ�LQWR�DFFRXQW�LV

WKH�IDFW�WKH�DFWRU�LV�FRQIURQWHG�ZLWK�D�VXGGHQ�HPHUJHQF\�WKDW�UHTXLUHV�UDSLG

GHFLVLRQ���,G���7KXV��/RFNKDUW¶V�UHIHUHQFH�WR�WKH�WHUP�³GHIHQVH´�FDQQRW�EH

LQWHUSUHWHG�LQ�WKH�VDPH�VHQVH�DV��³DIILUPDWLYH�GHIHQVH�´��5DWKHU��LW�OHDYHV�XV

ZLWK� QR� GRXEW� WKDW� WKH� 6XSUHPH� &RXUW¶V� FKDUDFWHUL]DWLRQ� RI� WKH� VXGGHQ
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HPHUJHQF\� GRFWULQH� DSSOLHV� WR� DQDO\]LQJ� ZKHWKHU� D� SHUVRQ� ZDV� QHJOLJHQW

XQGHU�VSHFLILF�FLUFXPVWDQFHV�DQG�QRW�WR�ZKHWKHU�WKH�HPHUJHQF\�FRQVWLWXWHV

D�GHIHQVH�H[FXOSDWLQJ�WKH�DFWRU�IRU�QHJOLJHQW�DFWV�

���� :H�QRZ�WXUQ�WR�WKH�ODWWHU�FRQWHQWLRQ�RI�$SSHOODQW¶V�ILUVW�DUJXPHQW�WKDW

WKH�WHVWLPRQ\�JLYHQ�DW�WULDO�GLG�QRW�VXSSRUW�D�MXU\�FKDUJH�RQ�WKH�GRFWULQH�RI

VXGGHQ�HPHUJHQF\�� � $SSHOODQW� UHOLHV� RQ� WKH� FDVH� RI�+ULYQDN� Y�� 3HUURQH�

����$��G������3D��6XSHU���������DII¶G������3D�����������$��G�������������WR

VXSSRUW� WKLV� DUJXPHQW�� � $SSHOODQW� VSHFLILFDOO\� FLWHV� WR� +ULYQDN� IRU� WKH

SURSRVLWLRQ�WKDW�LQVWUXFWLRQV�JLYHQ�WR�D� MXU\�PXVW�EH�FRQILQHG�WR�WKH�LVVXHV

UDLVHG�LQ�WKH�SOHDGLQJV�DQG�WKH�IDFWV�GHYHORSHG�E\�WKH�HYLGHQFH�LQ�VXSSRUW�RI

VXFK�LVVXHV���+ULYQDN������$��G�DW�����������$OVR��ZKHUH�D�SDUWLFXODU�LVVXH

LV�QRW�UDLVHG�E\�WKH�SOHDGLQJV��WKH�IDFW�WKDW�HYLGHQFH�RQ�WKDW�LVVXH�KDV�EHHQ

UHFHLYHG�ZLWKRXW�DQ�REMHFWLRQ�GRHV�QRW�DXWKRUL]H�DQ�LQVWUXFWLRQ�E\�WKH�FRXUW

RQ� WKDW� LVVXH�� �,G�� �$SSHOODQW� FODLPV� WKDW� VLQFH�$SSHOOHH�GLG�QRW� SOHDG� WKH

VXGGHQ�HPHUJHQF\�GRFWULQH�LQ�QHZ�PDWWHU��WKDW�LW�ZDV�LPSURSHU�IRU�WKH�MXU\

WR� EH� FKDUJHG� RQ� WKH� GRFWULQH�� � *LYHQ� RXU� FRQFOXVLRQ� RQ� $SSHOODQW¶V� ILUVW

FRQWHQWLRQ�WKDW�WKH�VXGGHQ�HPHUJHQF\�GRFWULQH�LV�QRW�DQ�DIILUPDWLYH�GHIHQVH

WKDW� PXVW� EH� SOHDGHG� WR� EH� LQYRNHG�� $SSHOODQW¶V� VHFRQG� FRQWHQWLRQ�� WKDW

VLQFH� WKH� VXGGHQ� HPHUJHQF\� GRFWULQH� ZDV� QRW� SODFHG� LQ� WKH� SOHDGLQJV� LW

FDQQRW�EH�LQYRNHG��KROGV�QR�PHULW���7KXV��$SSHOODQW¶V�UHOLDQFH�RQ�+ULYQDN�LV

PLVSODFHG�
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���� $SSHOODQW�DOVR�PDLQWDLQV�WKDW�QR�SURRI�ZDV�SUHVHQWHG�RQ�WKH�WKHRU\�RI

VXGGHQ�HPHUJHQF\�DW�WULDO� :H� ILQG� RWKHUZLVH�� � %RWK� SDUWLHV� LQ� WKLV� FDVH

SUHVHQWHG�HYLGHQFH�WR�VXSSRUW�D� MXU\�LQVWUXFWLRQ�RQ� WKH�VXGGHQ�HPHUJHQF\

GRFWULQH���%RWK�SDUWLHV�WHVWLILHG�WKDW�LW�ZDV�D�GDUN��VQRZ\�QLJKW�ZLWK�VOLSSHU\

URDG� FRQGLWLRQV�� � 7KHUH� ZDV� DOVR� WHVWLPRQ\� WKDW� YLVLELOLW\� ZDV� OLPLWHG�

$OWKRXJK� FRQIOLFWLQJ� WHVWLPRQ\� ZDV� SUHVHQWHG� ZLWK� UHJDUGV� DV� WR� KRZ� IDU

DZD\� WKH� SDUWLHV� ZHUH� EHIRUH� WKH\� VDZ� HDFK� RWKHU�� XQGLVSXWHG� WHVWLPRQ\

HVWDEOLVKHG�WKDW�WKH�YLVLELOLW\�ZDV�OLPLWHG����$SSHOODQW�DOVR�WHVWLILHG�WKDW�KHU

FDU� EORFNHG� WKH� URDG� WR� WKH� SRLQW� WKDW� D� FDU�ZRXOG� KDYH� KDG� WR� HQWHU� WKH

QRUWKERXQG�ODQH�WR�PDQHXYHU�DURXQG�KHU��$SSHOOHH�WHVWLILHG�WKDW�

$V� ,� FRPH� WR� WKH� FUHVW�� ,� VWDUW� WR� DFFHOHUDWH�� DQG� DV� ,
FRPH�RYHU�� WKHUH� LV� WKLV� FDU�SDUNHG�SHUSHQGLFXODU� LQ� WKH
GLUHFWLRQ�WKDW�,�DP�JRLQJ���7R�WKH�ULJKW�LV�WUHHV�>VLF@�DQG
WR�WKH�OHIW�WKHUH�DUH�FDUV�FRPLQJ�WKH�RWKHU�ZD\��$QG�,�KDG
DQ�LQVWDQW�WR�GHFLGH�ZKHWKHU�WR�JR�OHIW��ULJKW�RU�FRQWLQXH
WR� JR� VWUDLJKW�� DQG� ,� FRQWLQXHG� WR� JR� VWUDLJKW� VR� ,
ZRXOGQ¶W�KLW�WKH�FDUV�RQ�WKH�OHIW�RU�WKH�WUHHV�WR�WKH�ULJKW�

1�7������������DW���������7KLV�WHVWLPRQ\�SURYLGHG�VXIILFLHQW�HYLGHQFH�IRU�WKH

MXU\�WR� ILQG�WKDW� WKH�$SSHOOHH�ZDV�FRQIURQWHG�ZLWK�D�SHULORXV�VLWXDWLRQ� WKDW

SHUPLWWHG� OLWWOH� RU� QR� RSSRUWXQLW\� WR� DSSUHKHQG� WKH� VLWXDWLRQ� DQG� DFW

DFFRUGLQJO\���7KXV��ZH�ILQG�WKDW�WKH�WULDO�MXGJH�SURSHUO\�LQVWUXFWHG�WKH�MXU\

RQ�WKH�VXGGHQ�HPHUJHQF\�GRFWULQH���

���� $SSHOODQW¶V� ILQDO� LVVXH� UDLVHG� LQ�WKLV�DSSHDO� LV�ZKHWKHU� WKH� WULDO� MXGJH

FRPPLWWHG� HUURU� E\� VXVWDLQLQJ� $SSHOOHH¶V� REMHFWLRQ� WR� $SSHOODQW¶V

LQWURGXFWLRQ� RI� SKRWRJUDSKV�GHSLFWLQJ� WKH� DFFLGHQW� VFHQH�RQ� WKH� VROH� EDVLV
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WKDW� WKH� SKRWRJUDSKV� ZHUH� QRW� SURYLGHG� WR� $SSHOOHH� GXULQJ� GLVFRYHU\�

+RZHYHU�� WKLV� VWDWHPHQW� LV� LQFRPSOHWH�� � 7KH� WULDO� FRXUW� VWDWHG� WKDW� LW

H[FOXGHG� WKLV� HYLGHQFH� EHFDXVH� $SSHOODQW� ³IDLOHG� WR� SURGXFH� VXFK� H[KLELWV

GXULQJ�GLVFRYHU\�DQG�WKH�SUREDWLYH�YDOXH�RI�VXFK�H[KLELWV�ZDV�RXWZHLJKHG�E\

WKHLU� SUHMXGLFLDO� HIIHFW�´� � 7ULDO� &RXUW� 2SLQLRQ�� ���������� DW� �� �HPSKDVLV

DGGHG��� � 6LQFH� WKH� WULDO� FRXUW� H[FOXGHG� WKH� HYLGHQFH� RQ� WZR� LQGHSHQGHQW

JURXQGV��ZH�PXVW�ORRN�DW�HDFK�LQGLYLGXDOO\�WR�GHWHUPLQH�LI�WKH�H[FOXVLRQ�ZDV

SURSHU�

���� 7XUQLQJ�ILUVW�WR�H[FOXVLRQ�RQ�WKH�EDVLV�WKDW�$SSHOODQW�IDLOHG�WR�SURYLGH

WKH�SKRWRJUDSKV�LQ�GLVFRYHU\��ZH�QHHG�ORRN�QR�IXUWKHU�WKDQ�WKH�3HQQV\OYDQLD

5XOHV�RI�&LYLO�3URFHGXUH���5XOH��������SODFHV�D�SDUW\�XQGHU�D�GXW\�WR�DPHQG

D�SULRU�UHVSRQVLYH�SOHDGLQJ�LI�WKDW�SDUW\�REWDLQV�LQIRUPDWLRQ�XSRQ�WKH�EDVLV

RI� ZKLFK� KH� NQRZV� WKDW� WKH� UHVSRQVH�� WKRXJK� FRUUHFW� ZKHQ� PDGH�� LV� QR

ORQJHU� WUXH�� � 0RUHRYHU�� 5XOH� ����� VWDWHV� WKDW� WKH� FRXUW� PD\� SURKLELW

LQWURGXFWLRQ� RI� GHVLJQDWHG�HYLGHQFH�DW� WULDO� LI� D� SDUW\� IDLOV� WR�PDNH� SURSHU

GLVFRYHU\� RU� WR� REH\�DQ�RUGHU� RI� FRXUW� UHVSHFWLQJ� GLVFRYHU\�� ³3ULRU� WR� WULDO

>$SSHOOHH@� VHUYHG� >$SSHOODQW@� ZLWK� LQWHUURJDWRULHV� DQG� D� 5HTXHVW� IRU

3URGXFWLRQ� RI� 'RFXPHQWV�� VSHFLILFDOO\� DVNLQJ� IRU� LQIRUPDWLRQ� DERXW� DQG

SURGXFWLRQ�RI�SKRWRJUDSKV�DQG�WULDO�H[KLELWV���7KHVH�GLVFRYHU\�UHTXHVWV�ZHUH

FRQWLQXLQJ�LQ�QDWXUH�´��7ULDO�&RXUW�2SLQLRQ������������DW���

���� $SSHOODQW� IDLOHG� WR� FRPSO\� ZLWK� WKHVH� GLVFRYHU\� UHTXHVWV�� � $SSHOODQW

ZDV�UHTXLUHG�WR�DPHQG�KHU�UHVSRQVH�WR�WKH�LQWHUURJDWRULHV�DQG�UHTXHVW� IRU
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SURGXFWLRQ� RI� GRFXPHQWV� ZKHQ� VKH� FDPH� LQWR� SRVVHVVLRQ� RI� DQ\� QHZ

PDWHULDO�WKDW�ZDV�QRW�LQFOXGHG�LQ�KHU�SUHYLRXV�UHVSRQVH���+RZHYHU��$SSHOODQW

IDLOHG�WR�GR�VR�� �7KXV��VLQFH�$SSHOODQW� IDLOHG�WR�FRPSO\�ZLWK� WKH�FRQWLQXLQJ

GLVFRYHU\� UHTXHVWV�� WKH� WULDO� FRXUW�SURSHUO\� H[FOXGHG� WKH�SKRWRJUDSKV� IURP

EHLQJ�LQWURGXFHG�DW�WULDO�

���� :H�DOVR�ZLOO�ORRN�DW�ZKHWKHU�WKH�WULDO�FRXUW¶V�UXOLQJ�WKDW�WKH�HYLGHQFH¶V

SUREDWLYH�YDOXH�ZDV�RXWZHLJKHG�E\�LWV�SUHMXGLFLDO�HIIHFW�ZDV�SURSHU�

7KH� WULDO� MXGJH� KDV� EURDG� GLVFUHWLRQ� UHJDUGLQJ� WKH
DGPLVVLRQ�RI�SRWHQWLDOO\�PLVOHDGLQJ�RU�FRQIXVLQJ�HYLGHQFH�
5HOHYDQW�HYLGHQFH�PD\�EH�H[FOXGHG�LI�LWV�SUREDWLYH�YDOXH
LV� VXEVWDQWLDOO\� RXWZHLJKHG� E\� WKH� GDQJHU� RI� XQIDLU
SUHMXGLFH�RU�FRQIXVLRQ�� �7KH�IXQFWLRQ�RI�WKH�WULDO� FRXUW� LV
WR� EDODQFH� WKH� DOOHJHG� SUHMXGLFLDO� HIIHFW� RI� WKH� HYLGHQFH
DJDLQVW�LWV�SUREDWLYH�YDOXH��DQG�LW�LV�QRW� IRU�DQ�DSSHOODWH
FRXUW� WR�XVXUS� WKDW� IXQFWLRQ�� � 3UHMXGLFH�� IRU� SXUSRVHV� RI
WKLV� UXOH�� GRHV� QRW� PHDQ� GHWULPHQWDO� WR� D� SDUW\¶V� FDVH�
EXW� UDWKHU��DQ�XQGXH� WHQGHQF\� WR� VXJJHVW� D� GHFLVLRQ� RQ
DQ�LPSURSHU�EDVLV�

6SUDJXH������$��G�DW������FLWDWLRQV�DQG�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

5HJDUGLQJ� WKH� DGPLVVLELOLW\� RI� WKHVH� SKRWRV�� WKH� WULDO� FRXUW� VWDWHG� WKH

IROORZLQJ�

>7KH� $SSHOODQW@� RIIHUHG� SKRWRJUDSKV� ³3��´� DQG� ³3��´� WR
GHSLFW� WKH� VFHQH� RI� WKH� DFFLGHQW� DQG� WKH� WRSRJUDSK\� RI
WKH� URDG�� � %RWK� SDUWLHV� DJUHHG� WKDW� WKH� PRWRU� YHKLFOH
DFFLGHQW� RFFXUUHG� DW� QLJKW�� RQ� D� GDUN� URDG� ZLWK� QR
VWUHHWOLJKWV�� LQ� -DQXDU\�� GXULQJ� D� VQRZVWRUP�� � +RZHYHU�
WKH� SKRWRJUDSKV� RIIHUHG� LQWR� HYLGHQFH� E\� >$SSHOODQW@
ZHUH� WDNHQ� GXULQJ� WKH� GD\WLPH� LQ� -XO\� ZKHQ� WKH� URDGV
ZHUH� GU\�� � %RWK� SDUWLHV� DOVR� WHVWLILHG� WKDW� YLVLELOLW\� ZDV
OLPLWHG�WR�WKH�GLVWDQFH�IURP�WKH�ZLWQHVV�VWDQG�WR�WKH�EDFN
RI� WKH� FRXUWURRP�� � ,W� LV� PXFK� HDVLHU� WR� VHH� D� IXUWKHU
GLVWDQFH� LQ� WKH� SKRWRJUDSKV� VLQFH� WKH\� ZHUH� WDNHQ� LQ
GD\OLJKW�DQG�YLVLELOLW\�LV�QRW�GLPLQLVKHG�E\�GDUNQHVV�RU�E\
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IDOOLQJ� VQRZ�� � 7R� LQWURGXFH� WKHVH� SKRWRJUDSKV�ZRXOG� EH
PLVOHDGLQJ� WR� WKH� MXU\� VLQFH� WKH� SKRWRJUDSKV� FRQWUDGLFW
FRXUW�WHVWLPRQ\�E\�ERWK�SDUWLHV���'XH�WR�WKHLU�PLVOHDGLQJ
QDWXUH�� WKH� H[KLELWV� ZRXOG� EH� KLJKO\� SUHMXGLFLDO� WR� WKH
>$SSHOOHH@�

7ULDO�&RXUW�2SLQLRQ������������DW�����,Q�JHQHUDO��³µ>T@XHVWLRQV�FRQFHUQLQJ�WKH

DGPLVVLRQ�DQG�H[FOXVLRQ�RI�HYLGHQFH�DUH�ZLWKLQ� WKH�VRXQG�GLVFUHWLRQ�RI� WKH

WULDO�FRXUW�DQG�ZLOO�QRW�EH�UHYHUVHG�RQ�DSSHDO�DEVHQW�DQ�DEXVH�RI�GLVFUHWLRQ�¶´

3HOHG� Y�� 0HULGLDQ� %DQN�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������TXRWLQJ

0RUDQ�Y��*��	�:�+��&RUVRQ��,QF�������$��G�����������3D��6XSHU���������

7KXV��ZH�PXVW�ORRN�WR�VHH�LI�WKH�WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ���:H�DJUHH

ZLWK�WKH�WULDO�FRXUW¶V�FKDUDFWHUL]DWLRQ�RI�WKH�HYLGHQFH�VRXJKW�WR�EH�DGPLWWHG�

$V�QRWHG��YLVLELOLW\�ZDV�GLPLQLVKHG�GXH�WR�WKH�GDUNQHVV�DQG�IDOOLQJ�VQRZ�DW

WKH�WLPH�RI�WKH�DFFLGHQW���7R�DGPLW�D�SKRWRJUDSK�WDNHQ�RQ�D�FOHDU�VXQQ\�GD\

ZKHUH�YLVLELOLW\�LV�DW�DQ�RSWLPXP�ZRXOG�VHUYH�QR�SXUSRVH�EXW�WR�PLVOHDG�WKH

MXU\�� WKXV� FDXVLQJ� SUHMXGLFH� WR� $SSHOOHH� E\� DOORZLQJ� WKH� MXU\� WR� UHQGHU� D

GHFLVLRQ� RQ� DQ� LPSURSHU� EDVLV�� � 7KHUHIRUH�� ZH� ILQG� WKDW� WKH� WULDO� FRXUW

SURSHUO\�H[FOXGHG�WKH�HYLGHQFH�DQG�WKXV�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�

���� -XGJPHQW�DIILUPHG�


