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$SSHDO�IURP�WKH�2UGHU�GDWHG�6HSWHPEHU�����������'RFNHWHG
6HSWHPEHU�����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI
3KLODGHOSKLD�&RXQW\��&LYLO��DW�1R��-XQH�7HUP������������
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23,1,21�%<�+8'2&.��-�� )LOHG���-XQH��������

��� +DUROG�/��5XVK�DQG�'RURWK\�6XPQHUV�5XVK��WKH�5XVKHV��DSSHDO�IURP

WKH�RUGHU�WKDW�JUDQWHG�VXPPDU\�MXGJPHQW�WR�3KLODGHOSKLD�1HZVSDSHUV��,QF��

=DFKDU\� 6WDOEHUJ�� .HYLQ� +DQH\�� <YHWWH� 2XVOH\� DQG� &\QWKLD� %XUWRQ� �WKH

QHZVSDSHU��RQ�WKH�5XVKHV¶� FRPSODLQW� VRXQGLQJ� LQ�GHIDPDWLRQ�DQG� LQYDVLRQ

RI�SULYDF\��IDOVH�OLJKW����:H�DIILUP�

��� 7KH�WULDO�FRXUW�VXPPDUL]HG�WKH�SHUWLQHQW�IDFWV�RI�WKLV�FDVH�DV�IROORZV�

7KH�XQGHUO\LQJ�DFWLRQ�ILOHG�E\�WKH�>5XVKHV@�FODLPHG�WKDW
WZR� VHSDUDWH� DUWLFOHV� ZULWWHQ� E\� DQG� SXEOLVKHG� E\� WKH
>QHZVSDSHU@� GHIDPHG� WKHP� DQG� LQYDGHG� WKHLU� SULYDF\� E\
FDVWLQJ� WKHP� LQ� D� IDOVH� OLJKW�� � 7KH� >QHZVSDSHU@� ILOHG
SUHOLPLQDU\� REMHFWLRQV� WR� WKH� FRPSODLQW�� � 2Q� 2FWREHU� ���
������ WKH� +RQRUDEOH� 3DPHOD� 3�� &RKHQ� JUDQWHG� WKH
SUHOLPLQDU\�REMHFWLRQV�SHUWDLQLQJ�WR�WKH�GHIDPDWLRQ�FRXQW�LQ
WKH� FRPSODLQW� DQG� GLVPLVVHG� WKRVH� FODLPV�� � 7KH� FODLPV
SHUWDLQLQJ�WR�LQYDVLRQ�RI�SULYDF\��IDOVH�OLJKW��ZHUH�SHUPLWWHG
WR�UHPDLQ���([WHQVLYH�GLVFRYHU\�KDV�WDNHQ�SODFH�DQG�EDVHG
XSRQ�WKH�UHFRUG�DQG�H[LVWLQJ�FDVH�ODZ��WKH�>QHZVSDSHU�KDV@
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PRYHG� IRU� VXPPDU\� MXGJPHQW� RQ� WKH� EDVLV� WKDW� >WKH
5XVKHV@�FDQQRW�SURYH�WKHLU�FODLPV�DV�D�PDWWHU�RI�ODZ�

>$SSHOODQW@�� +DUROG� 5XVK�� ZDV� WKH� RZQHU� RI� 7�(QWD
&RUSRUDWLRQ�� D� EXVLQHVV� ZKLFK� FRQWUDFWHG� ZLWK� WKH� 6FKRRO
'LVWULFW� RI� 3KLODGHOSKLD� WR� SURYLGH� YHQGLQJ� VHUYLFHV� WR
VFKRROV�� � 3ODLQWLII�� 'RURWK\� 5XVK�� ZDV� D� PHPEHU� RI� WKH
6FKRRO�%RDUG�ZKR�ZDV�DSSRLQWHG�DIWHU�WKH�YHQGLQJ�FRQWUDFW
ZDV�DZDUGHG�WR�KHU�KXVEDQG¶V�EXVLQHVV���7KH�UHFRUG�UHYHDOV
WKDW�D�ODUJH�GHJUHH�RI�FRQWURYHUV\�VXUURXQGHG�WKH�DZDUGLQJ
RI� WKH� YHQGLQJ� FRQWUDFW� WR� 0U�� 5XVK�� � ,Q� DGGLWLRQ�� WKH
DSSRLQWPHQW�RI�0UV��5XVK�WR�WKH�6FKRRO�%RDUG�FDPH�ZLWK�LWV
RZQ� TXHVWLRQV�� FRQFHUQV� DQG� RSSRVLWLRQ�� � 7KH� UHFRUG� DOVR
UHYHDOV� WKDW� SULRU� WR������� VHYHUDO� DUWLFOHV�ZHUH� SXEOLVKHG
E\�>WKH�QHZVSDSHU@�ZKLFK�UHSRUWHG�IDFWV�UHODWLQJ�WR�ERWK�RI
WKH� 5XVK¶V� >VLF@� DQG� WKHLU� GHDOLQJV� ZLWK� SROLWLFLDQV�� SXEOLF
ILJXUHV�� DQG� EXVLQHVV� ILJXUHV� LQ� 3KLODGHOSKLD�� � 1R� ODZVXLWV
ZHUH� HYHU� EURXJKW� UHJDUGLQJ� WKHVH� DUWLFOHV�� � ,Q� )HEUXDU\�
������>WKH�QHZVSDSHU@�DXWKRUHG�DQG�SXEOLVKHG�WZR�DUWLFOHV
UHODWLQJ� WR� D� VSHHFK� JLYHQ� E\� WKH� 3UHVLGHQW� RI� WKH
3KLODGHOSKLD� 6FKRRO� %RDUG�� $QGUHZ� )DUQHVH�� � 7KLV� VSHHFK
IRFXVHG� RQ� WKH� HOLPLQDWLRQ� RI� ³SDWURQDJH´� LQ� WKH� 6FKRRO
'LVWULFW� DQG� 0U�� )DUQHVH¶V� DWWHPSW� WR� UHGXFH� 'LVWULFW
ILQDQFLDO� H[SHQGLWXUHV�� � 7KH� DUWLFOHV� LGHQWLILHG� WKUHH
LQGLYLGXDOV�ZKR�PDLQWDLQHG�FRQWUDFWV�ZLWK�WKH�'LVWULFW�ZKLFK
PD\�EH�WDUJHWV�LQ�WKH�FRQWUDFW�UHYLHZ�DQG�UHYLVLRQV�LQLWLDWHG
E\� 0U�� )DUQHVH�� � 7KH� WKUHH� LQGLYLGXDOV� ZHUH� LGHQWLILHG� DV
KDYLQJ�EHHQ�DFWLYH� LQ� IRUPHU� &RQJUHVVPDQ�*UD\¶V� SROLWLFDO
PDFKLQH�� � 0U�� 5XVK¶V� FRPSDQ\� ZDV� RQH� RI� WKH� WKUHH
LQGLYLGXDOV�LGHQWLILHG�LQ�WKH�DUWLFOH���$V�D�UHVXOW�RI�WKHVH�WZR
DUWLFOHV�� >WKH� 5XVKHV@� ILOHG� VXLW� FODLPLQJ� WKDW� WKHLU� SULYDF\
KDG�EHHQ�LQYDGHG�E\�WKH�>QHZVSDSHU@�ZKR�KDG�FDVW�WKHP�LQ
D�IDOVH�OLJKW�

7ULDO�&RXUW�2SLQLRQ�����������DW�����

��� 7KH�5XVKHV�UDLVH�WKH�IROORZLQJ�LVVXHV�RQ�DSSHDO�

��� � 7+(� 1(:63$3(5� $57,&/(� :$6� &$3$%/(� 2)� $
'()$0$725<�0($1,1*
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$SSHOODQWV¶�%ULHI�DW���

��� ,Q�UHYLHZLQJ�WKH�JUDQW�RI�VXPPDU\�MXGJPHQW��ZH�ORRN�WR�ZKHWKHU�WKH

WULDO� FRXUW� FRPPLWWHG� DQ� HUURU� RI� ODZ�� � 3DQLFKHOOL� Y�� /LEHUW\� 0XW�� ,QV�

*URXS������3D�����������$��G������������

6XPPDU\�MXGJPHQW�PD\�EH�JUDQWHG�RQO\�LQ�FDVHV�ZKHUH�LW
LV�FOHDU�DQG�IUHH�IURP�GRXEW�WKDW�WKHUH�LV�QR�JHQXLQH�LVVXH
DV�WR�DQ\�PDWHULDO�IDFW�DQG�WKDW�WKH�PRYLQJ�SDUW\�LV�HQWLWOHG
WR� VXPPDU\� MXGJPHQW� DV� D� PDWWHU� RI� ODZ�� � 7KH� PRYLQJ
SDUW\� KDV� WKH� EXUGHQ� RI� SURYLQJ� WKH� QRQH[LVWHQFH� RI� DQ\
JHQXLQH�LVVXH�RI�PDWHULDO�IDFW���7KH�UHFRUG�PXVW�EH�YLHZHG
LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\��DQG�DOO
GRXEWV� DV� WR� WKH� H[LVWHQFH� RI� D� JHQXLQH� LVVXH� RI� PDWHULDO
IDFW�PXVW�EH�UHVROYHG�DJDLQVW�WKH�PRYLQJ�SDUW\�

6DOD]DU� Y�� $OOVWDWH� ,QV�� &R��� ���� 3D�� ����� ����� ���� $��G� ������ ����

��������VHH�DOVR�%HWKOHKHP�6WHHO�&RUS��Y��0$7;�,QF�������$��G�����3D�

6XSHU�� ������� � 7KH� HQWU\� RI� VXPPDU\� MXGJPHQW� LV� SURSHU� ZKHUH� WKH

XQFRQWUDYHUWHG� DOOHJDWLRQV� LQ� WKH� SOHDGLQJV�� GHSRVLWLRQV�� DQVZHUV� WR

LQWHUURJDWRULHV��DGPLVVLRQV�RI�UHFRUG��DQG�VXEPLWWHG�DIILGDYLWV�GHPRQVWUDWH

WKDW�QR�JHQXLQH� LVVXH�RI�PDWHULDO� IDFW� H[LVWV� DQG� WKDW� WKH�PRYLQJ� SDUW\� LV

HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ���.QRXG�Y��*DODQWH������$��G�����

���� �3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ����� 3D�� ������ ���� $��G� ���� �������

3KLFR� ,QV�� &R�� Y�� 3UHVE\WHULDQ� 0HG�� 6HUY��� ���� $��G� ����� ���� �3D�

6XSHU��������
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��� ,QLWLDOO\��ZH�DGGUHVV�WKH�QHZVSDSHU¶V�FODLP�WKDW�WKH�5XVKHV¶�ILUVW�LVVXH�

UHJDUGLQJ�WKH�GHIDPDWLRQ�FDXVH�RI�DFWLRQ��LV�QRW�SURSHUO\�EHIRUH�WKLV�&RXUW

EHFDXVH�WKH�WULDO�FRXUW�JUDQWHG�VXPPDU\�MXGJPHQW�RQ�WKLV�FODLP�RQ�2FWREHU

����������DQG�QR�DSSHDO�ZDV�WDNHQ�IURP�WKDW�RUGHU����+RZHYHU��WKH�2FWREHU

����������RUGHU�ZDV�QRW�LPPHGLDWHO\�DSSHDODEOH�EHFDXVH�LW�GLG�QRW�GLVSRVH

RI�DOO�FODLPV�RU�DOO�SDUWLHV�WR�WKH�DFWLRQ���7KLV�&RXUW�KDV�VWDWHG�

7KH�WLPH�IRU�ILOLQJ�>DQ@�DSSHDO�LV�PHDVXUHG�IURP�WKH�GDWH�DQ
DSSHDODEOH� RUGHU� LV� HQWHUHG�� � 8QGHU� 3HQQV\OYDQLD� ODZ�� DQ
DSSHDO�PD\�RQO\�EH�WDNHQ�IURP�DQ�LQWHUORFXWRU\�RUGHU�DV�RI
ULJKW� �3D�5�$�3�� ������ IURP� D� ILQDO� RUGHU� �3D�5�$�3�� �����
IURP� D� FROODWHUDO� RUGHU� �3D�5�$�3�� ������ RU� IURP� DQ
LQWHUORFXWRU\�RUGHU�E\�SHUPLVVLRQ��3D�5�$�3���������������
3D�&�6�$��������E���


 �
 �


>7@KH� SDUWLDO� JUDQW� RI� VXPPDU\� MXGJPHQW� RQO\� EHFRPHV
ILQDO�DIWHU�HQWU\�RI�DQ�RUGHU�GLVSRVLQJ�RI�DOO�FODLPV�RU�RI�DOO
SDUWLHV���$SSHDO�PXVW�EH�WDNHQ�ZLWKLQ�WKLUW\�GD\V�WKHUHDIWHU�
6HH�>%RQQHU�Y��)D\QH������$��G�������3D��6XSHU�������@�
3D�5�$�3������

6PLWOH\� Y�� +ROLGD\� 5DPEOHU� &RUS��� ���� $��G� ����� ������� �3D�� 6XSHU�

�������VRPH�FLWDWLRQV�DQG�TXRWDWLRQ�PDUNV�RPLWWHG��IRRWQRWHV�RPLWWHG����$Q

RUGHU�JUDQWLQJ�VXPPDU\�MXGJPHQW�RQ�RQH�FDXVH�RI�DFWLRQ�EXW�QRW�DOO� WKRVH

FRQWDLQHG�LQ�D�FRPSODLQW�ZLOO�QRW�EH�LPPHGLDWHO\�DSSHDODEOH�DEVHQW�WKH�WULDO

FRXUW¶V� FHUWLILFDWLRQ� WKDW� DQ� LPPHGLDWH� DSSHDO�ZRXOG� IDFLOLWDWH� UHVROXWLRQ� RI

WKH�HQWLUH�FDVH���3D�5�$�3������F����:H�QRWH�WKDW�QR�VXFK�FHUWLILFDWLRQ�H[LVWV

LQ� WKLV�FDVH�� �8QGHU�VXFK�FLUFXPVWDQFHV��DQ�DSSHOODQW�PXVW�ZDLW� WR� ILOH� KLV

DSSHDO� XQWLO� DIWHU� DQ� RUGHU� GLVSRVLQJ� RI� DOO� FODLPV� RU� DOO� SDUWLHV� KDV� EHHQ
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LVVXHG�� � 7KH� WULDO� FRXUW� HQWHUHG� D� ILQDO� RUGHU� LQ� WKH� LQVWDQW� FDVH� RQ

6HSWHPEHU�����������DQG�WKH�5XVKHV¶�DSSHDO�ZDV� ILOHG� LQ� D� WLPHO\� IDVKLRQ

WKHUHDIWHU���+HQFH��WKH�5XVKHV�DUH�QRW�SUHFOXGHG�E\�RXU�5XOHV�RI�$SSHOODWH

3URFHGXUH�IURP�DSSHDOLQJ�WKH�2FWREHU�����������RUGHU�DW�WKLV�WLPH��

��� 7KH�5XVKHV�ILUVW�FRQWHQG�WKDW�WKH�QHZVSDSHU�DUWLFOH�ZDV�FDSDEOH�RI�D

GHIDPDWRU\�PHDQLQJ�� �7KLV�&RXUW�KDV�VWDWHG� WKH�HOHPHQWV�RI�D� GHIDPDWLRQ

DFWLRQ�LQ�WKH�IROORZLQJ�PDQQHU�

,Q�DQ�DFWLRQ�IRU�GHIDPDWLRQ��WKH�SODLQWLII�PXVW�SURYH�����
WKH� GHIDPDWRU\� FKDUDFWHU� RI� WKH� FRPPXQLFDWLRQ�� ���
SXEOLFDWLRQ� E\� WKH� GHIHQGDQW�� ���� LWV� DSSOLFDWLRQ� WR� WKH
SODLQWLII�� ���� XQGHUVWDQGLQJ� E\� WKH� UHFLSLHQW� RI� LWV
GHIDPDWRU\�PHDQLQJ������XQGHUVWDQGLQJ�E\�WKH�UHFLSLHQW�RI
LW�DV�LQWHQGHG�WR�EH�DSSOLHG�WR�SODLQWLII������VSHFLDO�KDUP�WR
WKH� SODLQWLII�� ���� DEXVH� RI� D� FRQGLWLRQDOO\� SULYLOHJHG

����������������������������������
�
�7KH�QHZVSDSHU�DOVR�FRQWHQGV� WKDW� WKH�RUGHU�JUDQWLQJ�VXPPDU\� MXGJPHQW
VKRXOG�EH�DIILUPHG�EHFDXVH�WKH�5XVKHV�IDLOHG�WR�DGGXFH�VXIILFLHQW�HYLGHQFH
RI�D�JHQXLQH�LVVXH�RI�PDWHULDO�IDFW�E\�QRW�SRLQWLQJ�WR�HYLGHQWLDU\�VXSSRUW�LQ
WKH� GHSRVLWLRQV� RU� RWKHU� HYLGHQFH� RI� UHFRUG� LQ� RSSRVLWLRQ� WR� WKH� VXPPDU\
MXGJPHQW�PRWLRQ���:KLOH�ZH�UHFRJQL]H�WKDW�D�SDUW\�IDFHG�ZLWK�D�PRWLRQ�IRU
VXPPDU\� MXGJPHQW� PD\� QRW� PHUHO\� UHVW� XSRQ� WKH� PHUH� DOOHJDWLRQV� RU
GHQLDOV�RI�WKH�SOHDGLQJV�LQ�RSSRVLWLRQ�WR�WKH�PRWLRQ��3D�5�&�3���������D���ZH
GHFOLQH�WR�GHFLGH�WKH�SUHVHQW�DSSHDO�RQ�WKLV�EDVLV�� �7KH�5XVKHV¶�DQVZHU� WR
WKH�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�FRQWDLQV�VXIILFLHQW�DUJXPHQW�VHWWLQJ�IRUWK
WKH� 5XVKHV¶� FRQWHQWLRQV� UHJDUGLQJ� WKH� JHQXLQH� LVVXHV� RI� PDWHULDO� IDFW
LQYROYHG� LQ� WKLV�FDVH��DQG�WKHVH� LVVXHV�DOO�SHUWDLQ� WR� WKH� DSSOLFDWLRQ� RI� WKH
UHOHYDQW�ODZ�WR�WKH�XQGLVSXWHG�IDFWV�DW�KDQG���'LVPLVVLQJ�WKH�DSSHDO�RQ�WKH
EDVLV�DGYDQFHG�E\�WKH�QHZVSDSHUV�LQ�WKLV�LQVWDQFH�ZRXOG�EH�LQDSSURSULDWH�

,Q� D� VLPLODU� YHLQ�� WKH� QHZVSDSHU� KDV� ILOHG� D�PRWLRQ� ZLWK� WKLV� &RXUW
VHHNLQJ� WR� GLVPLVV� WKLV� DSSHDO� GXH� WR� WKH� 5XVKHV¶� IDLOXUH� WR� SUHSDUH� DQG
VXEPLW�D�5HSURGXFHG�5HFRUG���$OWKRXJK�WKHUH�LV�VRPH�FDVH�VXSSRUW� IRU�WKH
QHZVSDSHU¶V�SRVLWLRQ�� WKLV�&RXUW�KDV�DOVR�GHFOLQHG� WR� GLVPLVV� DQ�DSSHDO� RQ
WKLV� EDVLV� LQ� WKH� LQWHUHVW� RI� MXGLFLDO� IDLUQHVV�� �6HH��H�J���+HOPV� Y�� %R\OH�
����$��G������3D��6XSHU����������%HFDXVH�RXU�UHYLHZ�RI�WKH� LVVXHV� LQ� WKLV
FDVH�LV�QRW�KDPSHUHG�E\�WKH�ODFN�RI�D�5HSURGXFHG�5HFRUG��ZH�OLNHZLVH�ZLOO
GHQ\�WKH�QHZVSDSHU¶V�PRWLRQ�LQ�WKLV�FDVH�
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RFFDVLRQ�� ,QLWLDOO\�� LW� LV� WKH� IXQFWLRQ� RI� WKH� FRXUW� WR
GHWHUPLQH� ZKHWKHU� WKH� FRPPXQLFDWLRQ� FRPSODLQHG� RI� LV
FDSDEOH� RI� D� GHIDPDWRU\� PHDQLQJ�� � $� FRPPXQLFDWLRQ� LV
GHIDPDWRU\�LI�LW�WHQGV�WR�KDUP�WKH�UHSXWDWLRQ�RI�DQRWKHU�DV
WR�ORZHU�KLP�LQ�WKH�HVWLPDWLRQ�RI�WKH�FRPPXQLW\�RU�WR�GHWHU
WKLUG� SHUVRQV� IURP� DVVRFLDWLQJ� RU� GHDOLQJ� ZLWK� KLP�� $
FRPPXQLFDWLRQ� LV� DOVR� GHIDPDWRU\� LI� LW� DVFULEHV� WR� DQRWKHU
FRQGXFW�� FKDUDFWHU� RU� D� FRQGLWLRQ� WKDW� ZRXOG� DGYHUVHO\
DIIHFW� KLV� ILWQHVV� IRU� WKH� SURSHU� FRQGXFW� RI� KLV� SURSHU
EXVLQHVV��WUDGH�RU�SURIHVVLRQ���,I�WKH�FRXUW�GHWHUPLQHV�WKDW
WKH� FKDOOHQJHG� SXEOLFDWLRQ� LV� QRW� FDSDEOH� RI� D� GHIDPDWRU\
PHDQLQJ��WKHUH�LV�QR�EDVLV�IRU�WKH�PDWWHU�WR�SURFHHG�WR�WULDO�
KRZHYHU�� LI� WKHUH� LV� DQ� LQQRFHQW� LQWHUSUHWDWLRQ� DQG� DQ
DOWHUQDWH�GHIDPDWRU\�LQWHUSUHWDWLRQ��WKH�LVVXH�PXVW�SURFHHG
WR�WKH�MXU\�

0DLHU�Y��0DUHWWL������$��G�����������3D��6XSHU���������FLWDWLRQV�RPLWWHG��

)XUWKHU�� ZKHQ� GHWHUPLQLQJ� ZKHWKHU� D� FRPPXQLFDWLRQ� LV� GHIDPDWRU\�� WKH

FRXUW�ZLOO�FRQVLGHU�ZKDW�HIIHFW�WKH�VWDWHPHQW�ZRXOG�KDYH�RQ�WKH�PLQGV�RI�WKH

DYHUDJH� SHUVRQV� DPRQJ� ZKRP� WKH� VWDWHPHQW� ZRXOG� FLUFXODWH�� � ,G�� � ³7KH

ZRUGV�PXVW�EH�JLYHQ�E\�MXGJHV�DQG�MXULHV�WKH�VDPH�VLJQLILFDQFH�WKDW�RWKHU

SHRSOH�DUH�OLNHO\�WR�DWWULEXWH�WR�WKHP�´��,G�

��� 7KH�SUHVHQW�FDVH�FRQFHUQV�WZR�QHZVSDSHU�DUWLFOHV��WKH�ILUVW�SXEOLVKHG

LQ� 7+(� 3+,/$'(/3+,$� '$,/<� 1(:6� RQ� )HEUXDU\� ���� ������ � 7KLV� ILUVW� DUWLFOH�

HQWLWOHG� ³6WDUWLQJ� ZLWK� 3DWURQDJH�� %RDUG¶V� 3UH]� &DOOV� IRU� 0DMRU� &XWEDFNV�´

RXWOLQHG�D�VSHHFK�JLYHQ�E\�WKH�SUHVLGHQW�RI� WKH�3KLODGHOSKLD�6FKRRO�%RDUG�

0U��$QGUHZ�1��)DUQHVH���7KHUHLQ��)DUQHVH�QRWHG�WKDW�WKH�VFKRRO�GLVWULFW�IDFHG

D�EXGJHW� GHILFLW� RI� �����PLOOLRQ�� DQG� RXWOLQHG� KLV� SURSRVDOV� IRU� VDYLQJ� WKH

GLVWULFW� PRQH\�� � $� PDMRU� FRPSRQHQW� RI� )DUQHVH¶V� SODQ� ZDV� WR� HOLPLQDWH

FRQWUDFWV�ZLWK�³SROLWLFDOO\�FRQQHFWHG�SHRSOH�´��)DUQHVH�VWDWHG��³7KH�SULFH�RI
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SROLWLFDO� SDWURQDJH� KDV� EHFRPH� WRR� KLJK� IRU� RXU� ILQDQFLDOO\� GLVWUHVVHG

GLVWULFW�´��)DUQHVH�DOVR�VWDWHG�WKDW�KH�SODQQHG�WR�LQWURGXFH�DQ�HWKLFV�FRGH�IRU

WKH� %RDUG� RI� (GXFDWLRQ� WKDW� ZRXOG� SUHFOXGH� ERDUG� PHPEHUV� IURP�PDNLQJ

PRQH\� IURP� GLVWULFW� FRQWUDFWV�� � 7KH� QHZVSDSHU�PHQWLRQHG� WKUHH� SROLWLFDOO\

FRQQHFWHG� SHRSOH� ZKR� PLJKW� EH� DIIHFWHG� LQ� WKLV� DUWLFOH� E\� QDPH�� RQH� RI

ZKRP�ZDV�0U��5XVK���7KH�DUWLFOH�DOVR�UHIHUHQFHG�0U��5XVK�DV�KDYLQJ�ZRUNHG

ZLWK�IRUPHU�8QLWHG�6WDWHV�5HSUHVHQWDWLYH�:LOOLDP�+��*UD\�

��� 7KH�VHFRQG�DUWLFOH�DSSHDUHG�LQ�7+(�3+,/$'(/3+,$�'$,/<�1(:6�RQ�)HEUXDU\

���� ������ � 7KLV� DUWLFOH�ZDV� HQWLWOHG�� ³*RULQJ�:KRVH� 2["� � )XPR� )ULHQGV� 	

)RHV�$OLNH�0D\�/RVH�2XW�LI�6FKRROV�$FWXDOO\�(OLPLQDWH�µ3DWURQDJH¶�´���,Q�WKLV

DUWLFOH�� 0U�� 5XVK� LV� DJDLQ� LGHQWLILHG� DV� D� ³ERDUG� PHPEHU¶V� KXVEDQG� ZKR

SURYLGHV�YHQGLQJ�PDFKLQHV�WR�VFKRROV�´�DQG�LV�LPSOLHG�WR�EH�DW�ULVN�RI�ORVLQJ

KLV�FRQWUDFW�EHFDXVH�RI�KLV� FRQQHFWLRQ�ZLWK� IRUPHU�&RQJUHVVPDQ�*UD\�DQG

KLV�EHLQJ�D�IRUPHU�RSSRQHQW�RI�VWDWH�6HQDWRU�9LQFHQW�)XPR�

��� 7KH� 5XVKHV� DUJXH� WKDW� WKHVH� DUWLFOHV� DUH� FDSDEOH� RI� D� GHIDPDWRU\

PHDQLQJ� EHFDXVH� ³>L@Q� D� ORFDWLRQ� VXFK� DV� 3KLODGHOSKLD�� ZKLFK� KDV� D� ORQJ

KLVWRU\�RI�SROLFH��SROLWLFDO�DQG�RWKHU� NLQGV� RI� FRUUXSWLRQ�� WKH�JHQHUDO� SXEOLF

DVVRFLDWHV�SDWURQDJH�ZLWK� FRUUXSWLRQ�� EULEHV� DQG�NLFN�EDFNV�� DFWLYLWLHV� WKDW

UHDVRQDEOH�SHRSOH�UHJDUG�DV�FULPLQDO�DQG�LPPRUDO�´��$SSHOODQWV¶�%ULHI�DW���

$IWHU�UHYLHZ��ZH�FRQFOXGH�WKDW�WKLV�LV�QRW�D�UHDVRQDEOH�LQWHUSUHWDWLRQ�RI�WKH

DUWLFOHV�DW�LVVXH��DQG��LQ�SDUWLFXODU��WKH�WHUP��³SDWURQDJH�´
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���� ,Q� UHDFKLQJ� WKLV� UHVXOW�� ZH� DFNQRZOHGJH� WKDW� WKHUH� DUH� QR� UHSRUWHG

FDVHV�LQ�3HQQV\OYDQLD�ZKLFK�GHDO�ZLWK�WKH�WHUP�³SDWURQDJH´�DQG�LWV�DOOHJHG

GHIDPDWRU\�PHDQLQJ�� � 2XU� UHVHDUFK� KDV�GLVFORVHG�� KRZHYHU�� D� UHPDUNDEO\

VLPLODU�FDVH�IURP�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�ZKLFK�ZH�ILQG�LQVWUXFWLYH

RQ�WKLV�LVVXH�

���� ,Q� *UHHQEHOW� &RRS�� 3XEO¶J� $VVQ��� ,QF�� Y�� %UHVOHU�� ���� 8�6�� �

��������WKH�&RXUW�FRQVLGHUHG�D�OLEHO�DFWLRQ�LQVWLWXWHG�DJDLQVW�WKH�SXEOLVKHUV

RI� D� ORFDO� QHZVSDSHU� IRU� DOOHJHGO\� OLEHORXV� DUWLFOHV� ZKLFK� UHSRUWHG� WKDW

FHUWDLQ�FLWL]HQV�KDG�GHVFULEHG�%UHVOHU¶V�QHJRWLDWLQJ�SRVLWLRQ�DW�D�FLW\�FRXQFLO

PHHWLQJ�UHJDUGLQJ�D�SURSRVHG�]RQLQJ�YDULDQFH�DV�³EODFNPDLO�´���%UHVOHU�KDG

EHHQ�WU\LQJ�WR�ZLQ�WKH�]RQLQJ�YDULDQFH�IRU�FHUWDLQ�RI�KLV�SURSHUWLHV��DQG�ZDV

DOVR� QHJRWLDWLQJ� WR� VHOO� DQRWKHU� SURSHUW\� WR� WKH� FLW\� IRU� XVH� DV� D� VFKRRO

EXLOGLQJ�� � %UHVOHU� DQG� WKH� FLW\� QHJRWLDWHG� WKH� VDOHV� RI� ERWK� SURSHUWLHV

FRQFXUUHQWO\��DQG�WKH�VXFFHVV�RI�RQH�QHJRWLDWLRQ�QHFHVVDULO\� LPSOLFDWHG� WKH

VXFFHVV�RI�WKH�RWKHU�� �7KH�QHJRWLDWLRQV�ZHUH�SXEOLFO\� FRQGXFWHG�DW� VHYHUDO

FLW\� FRXQFLO� PHHWLQJV�� DQG� VHYHUDO� PHPEHUV� RI� WKH� SXEOLF� H[SUHVVHG

GLVSOHDVXUH�DW�%UHVOHU¶V�EDUJDLQLQJ�WDFWLFV�� VRPH�JRLQJ�DV� IDU�DV�FDOOLQJ�KLV

WDFWLFV�³EODFNPDLO�´��7KH�QHZVSDSHU�UHSRUWHG�RQ�WKH�QHJRWLDWLRQV��DV�ZHOO�DV

WKH�SXEOLF�UHVSRQVH�WR�%UHVOHU¶V�WDFWLFV�

���� %UHVOHU�ILOHG�DQ�DFWLRQ�DJDLQVW�WKH�QHZVSDSHU��FODLPLQJ�WKDW�WKH�XVH�RI

WKH� ZRUG� ³EODFNPDLO´� LQ� WKH� DUWLFOHV� QHFHVVDULO\� LPSOLFDWHG� KLP� LQ� WKH

FRPPLVVLRQ�RI�D�FULPH�DQG�WKDW��VLQFH�WKH�QHZVSDSHUV�NQHZ�WKDW�%UHVOHU�KDG
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FRPPLWWHG� QR� VXFK� FULPH�� WKH\� ZHUH� OLDEOH� IRU� WKH� NQRZLQJ� XVH� RI� D

IDOVHKRRG���7KH�ORZHU�FRXUWV�XSKHOG�D�MXU\�YHUGLFW�LQ�%UHVOHU¶V�IDYRU��EXW�WKH

8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� UHYHUVHG�� ILQGLQJ� WKDW�� DV� D� PDWWHU� RI

FRQVWLWXWLRQDO�ODZ��WKH�ZRUG�³EODFNPDLO´� LQ�WKHVH�FLUFXPVWDQFHV�ZDV�QHLWKHU

OLEHO�QRU�VODQGHU�EHFDXVH�WKH�ZRUG�ZDV�LQFDSDEOH�RI�EHLQJ�XQGHUVWRRG�E\�WKH

SXEOLF�XQGHU�WKHVH�FLUFXPVWDQFHV�DV�HYLGHQFLQJ�WKDW�%UHVOHU�KDG�FRPPLWWHG

D�FULPH�

���� )LUVW�� WKH� &RXUW� QRWHG� WKDW� WKH� SXEOLF� GHEDWHV� LQ� TXHVWLRQ� ZHUH� D

VXEMHFW�RI�VXEVWDQWLDO�FRQFHUQ�IRU�WKRVH�OLYLQJ�LQ�WKH�FRPPXQLW\�������8�6��DW

�����)XUWKHU��WKH�QHZVSDSHU�UHSRUWV�ZHUH�DFFXUDWH�DQG�FRPSOHWH���,G���7KH

UHSRUWV�DFFXUDWHO\�DQG� IXOO\�GHVFULEHG�%UHVOHU¶V�SURSRVDO�� WKDW� VRPH�SHRSOH

DW� WKH�PHHWLQJV�KDG�PDGH�WKH� ³EODFNPDLO´� UHIHUHQFH�� DQG� WKDW� VRPH�RWKHU

SHRSOH�DW�WKH�PHHWLQJ�VXSSRUWHG�%UHVOHU���,G��DW������7KH�&RXUW�VWDWHG�

,W� LV� VLPSO\� LPSRVVLEOH� WR� EHOLHYH� WKDW� D� UHDGHU� ZKR
UHDFKHG� WKH� ZRUG� ³EODFNPDLO´� LQ� HLWKHU� DUWLFOH� ZRXOG� QRW
KDYH�XQGHUVWRRG�H[DFWO\�ZKDW�ZDV�PHDQW���LW�ZDV�%UHVOHU¶V
SXEOLF� DQG� ZKROO\� OHJDO� QHJRWLDWLQJ� SURSRVDOV� WKDW� ZHUH
EHLQJ�FULWLFL]HG�� �1R� UHDGHU�FRXOG�KDYH� WKRXJKW� WKDW� HLWKHU
WKH� VSHDNHUV� DW� WKH� PHHWLQJV� RU� WKH� QHZVSDSHU� DUWLFOHV
UHSRUWLQJ� WKHLU� ZRUGV� ZHUH� FKDUJLQJ� %UHVOHU� ZLWK� WKH
FRPPLVVLRQ� RI� D� FULPLQDO� RIIHQVH�� � 2Q� WKH� FRQWUDU\�� HYHQ
WKH�PRVW�FDUHOHVV�UHDGHU�PXVW�KDYH�SHUFHLYHG�WKDW�WKH�ZRUG
ZDV�QR�PRUH� WKDQ� UKHWRULFDO�K\SHUEROH�� D� YLJRURXV� HSLWKHW
XVHG�E\�WKRVH�ZKR�FRQVLGHUHG�%UHVOHU¶V�QHJRWLDWLQJ�SRVLWLRQ
H[WUHPHO\�XQUHDVRQDEOH�� � ,QGHHG�� WKH� UHFRUG� LV� FRPSOHWHO\
GHYRLG�RI�HYLGHQFH� WKDW�DQ\RQH� LQ� WKH� FLW\� RI�*UHHQEHOW� RU
DQ\ZKHUH� HOVH� WKRXJKW� %UHVOHU� KDG� EHHQ� FKDUJHG� ZLWK� D
FULPH�

,G��DW��������IRRWQRWH�RPLWWHG��
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���� 6LPLODUO\� LQ� WKH� SUHVHQW� FDVH�� ZH� KROG� WKDW� WKH� XVH� RI� WKH� WHUP

³SDWURQDJH´� FDQQRW� LPSO\� WR� WKH� UHDGHU� WKDW� WKH� 5XVKHV� ZHUH� JXLOW\� RI� D

FULPLQDO� RIIHQVH�� � 7KH� WHUP� ³EODFNPDLO´� LQ� FRPPRQ� XVDJH� KDV� DQ� HYHQ

VWURQJHU� LPSOLFDWLRQ�RI�D�FULPH�WKDQ�WKH�ZRUG�³SDWURQDJH´�ZKLFK� LV�GHILQHG

DV�IROORZV�LQ�7KH�$PHULFDQ�+HULWDJH�'LFWLRQDU\�RI�WKH�(QJOLVK�/DQJXDJH��1HZ

&ROOHJH�(GLWLRQ���������DW���������HPSKDVLV�DGGHG��

SDÂWURQÂDJH� Q�� ��� 6XSSRUW�� HQFRXUDJHPHQW�� RU
FKDPSLRQVKLS�IURP�D�SDWURQ������$�SDWURQL]LQJ�PDQQHU�����
7KH� WUDGH� JLYHQ� WR� D� FRPPHUFLDO� HVWDEOLVKPHQW� E\� LWV
FXVWRPHUV������&XVWRPHUV�RU�SDWURQV�FROOHFWLYHO\��FOLHQWHOH�
��� 7KH� SRZHU� RU� DFWLRQ� RI� GLVWULEXWLQJ� JRYHUQPHQWDO� RU
SROLWLFDO�SRVLWLRQV������7KH�SRVLWLRQV�VR�GLVWULEXWHG�

:H�WKHUHIRUH�FRQFOXGH�WKDW�WKLV�WHUP��DV�XVHG�LQ�WKLV�LQVWDQFH��LV�QRW�FDSDEOH

RI� D� GHIDPDWRU\�PHDQLQJ�� �6HH� %UHVOHU�� VXSUD�� � 6HH� DOVR� 6HURSLDQ� Y�

)RUPDQ������6R���G�����������)OD��'LVW��&W��$SS���������KROGLQJ� WKDW� WKH

XVH� RI� WKH� WHUP� ³LQIOXHQFH� SHGGOLQJ´� LQ� D� GHIDPDWLRQ� DFWLRQ� DJDLQVW� D

QHZVSDSHU� ZDV� QRW� GHIDPDWRU\�� EXW� ZDV� PHUH� ³UKHWRULFDO� K\SHUEROH�� D

YLJRURXV� HSLWKHW´���6XR]]L� Y��3DUHQWH�� ����1�<�6��G������ �����1�<�� $SS�

'LY�� ������ �KROGLQJ� WKDW� D� QHZVSDSHU� DUWLFOH� ZKLFK� VXJJHVWHG� WKDW� 6XR]]L

UHFHLYHG� ³SROLWLFDO� IDYRULWLVP´� IURP� KLV� EURWKHU� WKH� PD\RU�� EXW� GLG� QRW

FRQWDLQ� D� FOHDU� DVVHUWLRQ� WKDW� D� FULPH� KDG� EHHQ� FRPPLWWHG�� ZDV� QRW

GHIDPDWRU\� DQG� FRXOG� QRW� FRQVWLWXWH� OLEHO� SHU� VH��� � &RPSDUH� :HVW� Y�

7KRPVRQ�1HZVSDSHUV��HW�DO�������3��G������������8WDK������� �KROGLQJ

WKDW�WKH�DFFXVDWLRQ�WKDW�:HVW�³PDQLSXODWHG´�WKH�SUHVV�E\� WU\LQJ�WR�XVH�KLV

SROLWLFDO�SRVLWLRQ�WR�LQIOXHQFH�LQIRUPDWLRQ�GLVVHPLQDWHG�WR�WKH�SXEOLF�ZDV�QRW
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GHIDPDWRU\�� ³>$@EVHQW� DVVHUWLRQV� RI� LOOHJDO� RU� DW� OHDVW� HWKLFDOO\� LPSURSHU

FRQGXFW��LW�LV�QRW�GHIDPDWRU\�WR�FULWLFL]H�D�SROLWLFLDQ�IRU�XVLQJ�KLV�RU�KHU�RIILFH

IRU�SHUVRQDO�JDLQ�´��

���� 7KH�5XVKHV�QH[W�FRQWHQG�WKDW�WKH�DUWLFOHV�LQ�TXHVWLRQ�FDVW�WKHP�LQ�D

IDOVH� OLJKW�� � 7KH� WRUW� RI� IDOVH� OLJKW²LQYDVLRQ� RI� SULYDF\� LQYROYHV� ³µSXEOLFLW\

WKDW� XQUHDVRQDEO\� SODFHV� WKH� RWKHU� LQ� D� IDOVH� OLJKW� EHIRUH� WKH� SXEOLF�¶´

6WULFNODQG� Y�� 8QLYHUVLW\� RI� 6FUDQWRQ�� ���� $��G� ����� ���� �3D�� 6XSHU�

������ �TXRWLQJ� &XUUDQ� Y�� &KLOGUHQ¶V� 6HUY�� &WU�� RI� :\RPLQJ� &RXQW\�

,QF�������$��G��������3D��6XSHU��������� � $� FDXVH� RI� DFWLRQ� IRU� LQYDVLRQ� RI

SULYDF\� ZLOO� EH� IRXQG� ZKHUH� D� PDMRU� PLVUHSUHVHQWDWLRQ� RI� D� SHUVRQ¶V

FKDUDFWHU�� KLVWRU\�� DFWLYLWLHV� RU� EHOLHIV� LV� PDGH� WKDW� FRXOG� UHDVRQDEO\� EH

H[SHFWHG� WR� FDXVH� D� UHDVRQDEOH� PDQ� WR� WDNH� VHULRXV� RIIHQVH�� � ,G�� � ³7KH

HOHPHQWV�WR�EH�SURYHQ�DUH�SXEOLFLW\��JLYHQ�WR�SULYDWH�IDFWV��ZKLFK�ZRXOG�EH

KLJKO\� RIIHQVLYH� WR� D� UHDVRQDEOH� SHUVRQ� DQG� ZKLFK� DUH� QRW� RI� OHJLWLPDWH

FRQFHUQ�WR�WKH�SXEOLF�´��,G�

���� 7KLV� FDXVH� RI� DFWLRQ� PXVW� IDLO�� � ,PSRUWDQWO\�� WKLV� LV� D� PDWWHU� RI

OHJLWLPDWH�FRQFHUQ�WR�WKH�JHQHUDO�SXEOLF���7KH�UHPDUNV�LQ�TXHVWLRQ�ZHUH�RQO\

PDGH� DIWHU� LW� ZDV� DQQRXQFHG� WKDW� WKH� 3KLODGHOSKLD� 6FKRRO� 'LVWULFW� KDG� D

GHILFLW�RI������PLOOLRQ���,W�FDQQRW�EH�JDLQVDLG�WKDW�WKH�JHQHUDO�SXEOLF�KDV�DQ

LQWHUHVW� LQ� DQG� D� ULJKW� WR� NQRZ� DERXW� WKHLU� SXEOLF� VFKRRO� V\VWHP�

$FFRUGLQJO\�� WKH� FRXUW� FRUUHFWO\� JUDQWHG� VXPPDU\� MXGJPHQW� RQ� WKH� IDOVH

OLJKW�FDXVH�RI�DFWLRQ���6HH�1HLVK�Y��%HDYHU�1HZVSDSHUV��,QF�������$��G
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���� �3D�� 6XSHU�� ������ �KROGLQJ� WKDW� VHYHUDO� DUWLFOHV� FULWLFDO� RI� D� ERURXJK

VROLFLWRU¶V�SHUIRUPDQFH�DV�VROLFLWRU� GLG�QRW� VXSSRUW� D� FDXVH�RI� DFWLRQ�XQGHU

IDOVH� OLJKW²LQYDVLRQ� RI� SULYDF\� DV� WKH� SXEOLFDWLRQV�� DOWKRXJK� FRQWDLQLQJ

VWDWHPHQWV�ZKLFK�PLJKW�EH�YLHZHG�DV�DQQR\LQJ�RU�HPEDUUDVVLQJ��ZHUH�QRW

KLJKO\�RIIHQVLYH�WR�D�UHDVRQDEOH�SHUVRQ����

���� 7KH� 5XVKHV� DUJXH� WKDW�� HYHQ� WKRXJK� WKH� DUWLFOHV� FRQFHUQ�PDWWHUV� RI

SXEOLF� FRQFHUQ�� WKHLU� SXEOLFDWLRQ� ZDV� DFFRPSDQLHG� E\� ³XQIDLU� DQG

XQZDUUDQWHG� FRPPHQW´� VXFK� WKDW� WKHLU� IDOVH� OLJKW� FDXVH� RI� DFWLRQ� UHPDLQV

YLDEOH���$IWHU�UHYLHZ��ZH�VLPSO\�GR�QRW�DJUHH�WKDW�WKH�DUWLFOHV�FRQWDLQHG�VXFK

XQIDLU�DQG�XQZDUUDQWHG�FRPPHQW�UHJDUGLQJ�HLWKHU�0U��RU�0UV��5XVK�

���� 7KH� 5XVKHV� DOVR� PDLQWDLQ� WKDW� WKH\� PD\� UHFRYHU� EHFDXVH� WKH

QHZVSDSHUV�DFWHG�QHJOLJHQWO\�ZKHQ�VLQJOLQJ�RXW�WKH�5XVKHV�DV�EHQHILFLDULHV

RI�SDWURQDJH�FRQWUDFWV�ZKHQ�QR�SXUSRVH�ZDV�VHUYHG�E\�LGHQWLI\LQJ�WKHP�E\

QDPH�� � 7KHUH� LV� QR� VXSSRUW� IRU� WKH� SURSRVLWLRQ�� KRZHYHU�� WKDW� QHJOLJHQFH

PD\�VXSSRUW�D�FODLP�RI�IDOVH�OLJKW²LQYDVLRQ�RI�SULYDF\���5DWKHU��WKH�SHUVRQ

PDNLQJ� WKH�VWDWHPHQW�WKDW� LV�DFFXVHG�RI� UHQGHULQJ� DQRWKHU� LQ� D� IDOVH� OLJKW

PXVW�DFW�ZLWK�³µNQRZOHGJH�RI�RU�������LQ�UHFNOHVV�GLVUHJDUG�DV�WR�WKH�IDOVLW\�RI

WKH� SXEOLFL]HG� PDWWHU� DQG� WKH� IDOVH� OLJKW� LQ� ZKLFK� WKH� RWKHU� ZRXOG� EH

SODFHG�¶´�/DUVHQ�Y��3KLODGHOSKLD�1HZVSDSHUV��,QF�������$��G�����������

�3D�� 6XSHU�� ������ �TXRWLQJ� 5(67$7(0(17� �6(&21'�� 2)� 72576� 6HFWLRQ� ���(��

6HH�DOVR�1HLVK������$��G�DW������VDPH����7KH�5XVKHV�KDYH�QRW�SURGXFHG

DQ\�HYLGHQFH�WKDW�WKH�QHZVSDSHU�HLWKHU�NQRZLQJO\�RU�UHFNOHVVO\�SXEOLVKHG�D
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IDOVHKRRG���,Q�IDFW�WKH�5XVKHV�IUHHO\�DGPLWWHG�LQ�WKHLU�GHSRVLWLRQV�WKDW�WKH\

SHUVRQDOO\�IRXQG�QRWKLQJ�ZURQJ�ZLWK�XVLQJ�SROLWLFDO� FRQQHFWLRQV�WR�DGYDQFH

WKHLU�SHUVRQDO�EXVLQHVV���6HH�'HSRVLWLRQ�RI�+DUROG�5��5XVK�����������DW�����

����'HSRVLWLRQ�RI�'RURWK\�6XPQHUV�5XVK�����������DW���������ERWK�DWWDFKHG

DV� H[KLELWV� WR� 'HIHQGDQWV¶� 0RWLRQ� IRU� 6XPPDU\� -XGJPHQW�� ILOHG� �������

7KXV��WKH�5XVKHV�KDYH�QRW�HVWDEOLVKHG�D�SULPD�IDFLH�FDXVH�RI�DFWLRQ�DQG�WKH

WULDO�FRXUW�FRUUHFWO\�JUDQWHG�VXPPDU\�MXGJPHQW�WR�WKH�QHZVSDSHUV�

���� 7KH� 5XVKHV� ILQDO� LVVXH� RQ� DSSHDO� LV� PHUHO\� D� UHLWHUDWLRQ� RI� WKHLU

SUHYLRXV�LVVXHV���$V�ZH�KDYH�IRXQG�QR�PHULW�WR�DQ\�RI�WKHP��ZH�ZLOO�DIILUP

WKH�RUGHU�WKDW�JUDQWHG�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�WKH�QHZVSDSHUV�

���� 2UGHU�DIILUPHG���0RWLRQ�WR�GLVPLVV�WKH�DSSHDO�GHQLHG�


