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��� 7KLV� LV� DQ� DSSHDO� IURP� WKH� RUGHU� RI� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

0HUFHU� &RXQW\�� ZKLFK� GHQLHG� $SSHOODQW� 0HOODQ\� 6�� 0HDO\¶V� �³PRWKHU¶V´�

SHWLWLRQ� WR� UHORFDWH� ZLWK� WKH� SDUWLHV¶� FKLOG� WR� )D\HWWHYLOOH�� 1RUWK� &DUROLQD�

+HUHLQ��PRWKHU�UDLVHV�WKUHH�LQWHUUHODWHG�LVVXHV�IRU�RXU�UHYLHZ�

�� 6KRXOG� WKH� WULDO� FRXUW� KDYH� JUDQWHG� PRWKHU¶V� UHTXHVW� WR
UHORFDWH�ZLWK�WKH�SDUWLHV¶�PLQRU�FKLOG"

�� 6KRXOG� SULPDU\� SK\VLFDO� FXVWRG\� RI� WKH� SDUWLHV¶� FKLOG� EH
WUDQVIHUUHG�WR�IDWKHU�LI�PRWKHU�PRYHV�WR�1RUWK�&DUROLQD"

�� :RXOG� WKH� FKLOG¶V� EHVW� LQWHUHVWV� EH� VHUYHG� E\� SHUPLWWLQJ
PRWKHU� WR� UHORFDWH� WR� 1RUWK� &DUROLQD� ZLWK� WKH� SDUWLHV¶
FKLOG"

8SRQ� UHYLHZ��ZH� ILQG� WKH� WULDO� FRXUW¶V� FRQFOXVLRQV� LQ� WKH� SUHVHQW� FDVH� DUH

XQUHDVRQDEOH� LQ� OLJKW� RI� LWV� IDFWXDO� ILQGLQJV�� � $FFRUGLQJO\�� ZH� YDFDWH� WKH



-��$��������

�����

RUGHU� WKDW� GHQLHG� PRWKHU¶V� UHTXHVW� WR� UHORFDWH� DQG� UHPDQG� IRU� IXUWKHU

SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�RSLQLRQ�

��� 7KH�VWDQGDUG�E\�ZKLFK�WKLV�FRXUW�UHYLHZV�FKLOG�FXVWRG\�FDVHV�LV�RI�WKH

EURDGHVW�W\SH�

,Q�UHYLHZLQJ�D�FXVWRG\�RUGHU��DQ�DSSHOODWH�FRXUW�LV�QRW�ERXQG�E\
ILQGLQJV�RI�IDFW�PDGH�E\�WKH�WULDO�FRXUW�ZKLFK�DUH�XQVXSSRUWHG�LQ
WKH�UHFRUG��QRU�LV�LW�ERXQG�E\�WKH�FRXUW¶V�LQIHUHQFHV�GUDZQ�IURP
WKH� IDFWV�� � +RZHYHU�� RQ� LVVXHV� RI� FUHGLELOLW\� DQG� ZHLJKW� RI� WKH
HYLGHQFH�� DQ� DSSHOODWH� FRXUW� GHIHUV� WR� WKH� ILQGLQJV� RI� WKH� WULDO
MXGJH��ZKR�KDV�KDG�WKH�RSSRUWXQLW\�WR�REVHUYH�WKH�SURFHHGLQJV
DQG�WKH�GHPHDQRU�RI�WKH�ZLWQHVVHV���2QO\�ZKHUH�LW�ILQGV�WKDW�WKH
FXVWRG\� RUGHU� LV� ³PDQLIHVWO\� XQUHDVRQDEOH� DV� VKRZQ� E\� WKH
HYLGHQFH� RI� UHFRUG«´� ZLOO� DQ� DSSHOODWH� FRXUW� LQWHUIHUH� ZLWK� WKH
WULDO� FRXUW¶V� GHWHUPLQDWLRQ�� � 7KHUHIRUH�� XQOHVV� WKH� WULDO� FRXUW¶V
UXOLQJ�UHSUHVHQWV�D�JURVV�DEXVH�RI�GLVFUHWLRQ��DQ�DSSHOODWH�FRXUW
ZLOO�QRW�LQWHUIHUH�ZLWK�LWV�RUGHU�DZDUGLQJ�FXVWRG\�

6ZRSH�Y��6ZRSH������$��G�����������3D��6XSHU���������TXRWLQJ�(�$�/��Y�

/�-�:�������$��G�������������3D��6XSHU�����������:KLOH�³DQ�DSSHOODWH�FRXUW

LV�HPSRZHUHG�WR�GHWHUPLQH�ZKHWKHU�WKH�WULDO�FRXUW¶V�LQFRQWURYHUWLEOH�IDFWXDO

ILQGLQJV� VXSSRUW� LWV� IDFWXDO� FRQFOXVLRQV� «� LW� PD\� QRW� LQWHUIHUH� ZLWK� WKRVH

FRQFOXVLRQV�XQOHVV�WKH\�DUH�XQUHDVRQDEOH�LQ�YLHZ�RI�WKH�WULDO�FRXUW¶V�IDFWXDO

ILQGLQJV�� DQG� WKXV�� UHSUHVHQW� D� JURVV� DEXVH� RI� GLVFUHWLRQ�´� � 0\HUV� Y�

'L'RPHQLFR������$��G������ ���� �3D��6XSHU�� ������ �TXRWLQJ�0F0LOOHQ�Y�

0F0LOOHQ������3D����������������$��G�����������������

��� ³:H�DUH�FRJQL]DQW�RI� WKH�IDFW�WKDW� WKH� UHVROXWLRQ�RI� UHORFDWLRQ� FDVHV�

OLNH� WKH� SUHVHQW� RQH�� µLQYROYHV� LPSHUIHFW� DQG� RIWHQ� SDLQIXO� VROXWLRQV�¶´

%DOGZLQ� Y�� %DOGZLQ�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������ �TXRWLQJ
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*UXEHU�Y��*UXEHU������$��G���������� �3D��6XSHU�� �������� � $� FRXUW�PXVW

FRQVLGHU��LQWHU�DOLD�

WKH� FXVWRGLDO� SDUHQW¶V� GHVLUH� WR� H[HUFLVH� DXWRQRP\� RYHU� EDVLF
GHFLVLRQV� WKDW�ZLOO�GLUHFWO\� DIIHFW� KLV� RU� KHU� OLIH� DQG� WKDW� RI� WKH
FKLOGUHQ��D�FKLOG¶V�VWURQJ�LQWHUHVW�LQ�PDLQWDLQLQJ�DQG�GHYHORSLQJ�D
PHDQLQJIXO� UHODWLRQVKLS� ZLWK� WKH� QRQ�FXVWRGLDO� SDUHQW�� WKH
LQWHUHVW� RI� WKH� QRQ�FXVWRGLDO� SDUHQW� LQ� VKDULQJ� LQ� WKH� ORYH� DQG
UHDULQJ�RI�KLV�RU�KHU�FKLOGUHQ��DQG��ILQDOO\��WKH�VWDWH¶V�LQWHUHVW�LQ
SURWHFWLQJ�WKH�EHVW�LQWHUHVWV�RI�WKH�FKLOGUHQ�

,G�� DW� �������� � $GGLWLRQDOO\�� WKH� *UXEHU� FRXUW� VHW� IRUWK� WKUHH� IDFWRUV

UHOHYDQW�WR�WKH�GHWHUPLQDWLRQ�RI�ZKHWKHU�D�FXVWRGLDO�SDUHQW�PD\�UHORFDWH�D

JHRJUDSKLFDO�GLVWDQFH�DZD\�IURP�WKH�QRQ�FXVWRGLDO�SDUHQW�

�� 7KH�SRWHQWLDO�DGYDQWDJHV�RI�WKH�SURSRVHG�PRYH��HFRQRPLF
RU�RWKHUZLVH��DQG� WKH� OLNHOLKRRG� WKH�PRYH�ZRXOG� LPSURYH
VXEVWDQWLDOO\�WKH�TXDOLW\�RI�OLIH�IRU�WKH�FXVWRGLDO�SDUHQW�DQG
WKH�FKLOGUHQ�DQG�LV�QRW�WKH�UHVXOW�RI�D�>PRPHQWDU\@�ZKLP
RQ�WKH�SDUW�RI�WKH�FXVWRGLDO�SDUHQW�

�� 7KH�LQWHJULW\�RI�WKH�PRWLYHV�RI�ERWK�WKH�FXVWRGLDO�DQG�QRQ�
FXVWRGLDO�SDUHQW�LQ�HLWKHU�VHHNLQJ� WKH�PRYH�RU�VHHNLQJ� WR
SUHYHQW�LW��DQG

�� 7KH� DYDLODELOLW\� RI� UHDOLVWLF�� VXEVWLWXWH� YLVLWDWLRQ
DUUDQJHPHQWV� ZKLFK� ZLOO� IRVWHU� DGHTXDWHO\� DQ� RQJRLQJ
UHODWLRQVKLS� EHWZHHQ� WKH� FKLOG� DQG� WKH� QRQ�FXVWRGLDO
SDUHQW�

*DQFDV�Y��6FKXOW]������$��G�������������3D��6XSHU���������FLWLQJ�*UXEHU�

���� $��G� DW� ������ � ³7KHVH� FRQVLGHUDWLRQV� PXVW� WKHQ� EH� IDFWRUHG� LQWR� WKH

XOWLPDWH�FRQVLGHUDWLRQ�RI�WKH�FRXUW��ZKLFK�LV�WR�GHWHUPLQH�ZKDW�LV�LQ�WKH�EHVW

LQWHUHVWV� RI� WKH� FKLOG�´� �3ORZPDQ� Y�� 3ORZPDQ�� ���� $��G� ����� ���� �3D�

6XSHU�� ������� � ³>7@KHUH� LV� QR� EODFN� OHWWHU� IRUPXOD� WKDW� HDVLO\� UHVROYHV



-��$��������

�����

UHORFDWLRQ�GLVSXWHV��UDWKHU��FXVWRG\�GLVSXWHV�DUH�GHOLFDWH�LVVXHV�WKDW�PXVW�EH

KDQGOHG�RQ�D�FDVH�E\�FDVH�EDVLV�´��%DOGZLQ������$��G�DW�����

��� 7KH�IDFWV�UHOHYDQW�WR�WKLV�PDWWHU�DUH�DV�IROORZV��0RWKHU�DQG�$SSHOOHH

)UHG�$UQROG� �³IDWKHU´��ZHUH�QHYHU�PDUULHG�� EXW� KDYH�D�GDXJKWHU��ZKR�ZDV

ERUQ� RQ� $XJXVW� ���� ������ �0RWKHU�KDV� EHHQ� WKH� SULPDU\� FXVWRGLDO� SDUHQW

IURP� WKH� FKLOG¶V� ELUWK� WR� WKH� SUHVHQW�� � ,Q� 0DUFK� RI� ������ WKH� SDUWLHV

VWLSXODWHG� WR� DQ� RUGHU� ZKLFK� SURYLGHG� IRU� VKDUHG� OHJDO� FXVWRG\� RI� WKHLU

GDXJKWHU� DQG�DZDUGHG�PRWKHU� SULPDU\�SK\VLFDO� FXVWRG\� RI� WKHLU� GDXJKWHU�

VXEMHFW�WR�VSHFLILFDOO\�GHILQHG�SHULRGV�RI�SDUWLDO�FXVWRG\�ZLWK�IDWKHU�

��� %RWK� SDUWLHV�� DV� ZHOO� DV� WKHLU� H[WHQGHG� IDPLOLHV�� UHVLGH� LQ� 0HUFHU

&RXQW\���0RWKHU�KDV�DOORZHG�IDWKHU�H[WHQGHG�SHULRGV�RI�SDUWLDO�FXVWRG\�ZLWK

WKHLU� GDXJKWHU� GXULQJ� VFKRRO� YDFDWLRQV�� WKH� VXPPHU� PRQWKV� DQG� RWKHU

SHULRGV�RXWVLGH�WKRVH�GHOLQHDWHG�LQ�WKH�FXVWRG\�RUGHU���)DWKHU�WHVWLILHG�WKDW

KLV� SUR[LPLW\� WR� KLV� GDXJKWHU� KDV� DOORZHG� KLP� WR� EHFRPH� LQYROYHG� LQ� KHU

VFKRRO� DQG� H[WUD�FXUULFXODU� DFWLYLWLHV�� � )RU� H[DPSOH�� DIWHU� IDWKHU� KDG� EHHQ

ILUHG�IURP�KLV�MRE�IRU�LQVXERUGLQDWLRQ�LQ�������KH�YROXQWHHUHG�DV�DQ�DLGH�IRU

WKH�OXQFK�SURJUDP�DW�VFKRRO�DQG�DVVXPHG�WKH�UROH�RI�DVVLVWDQW�FRDFK�RI�KLV

GDXJKWHU¶V�VZLP�WHDP�

��� ,Q�0D\� RI� ������PRWKHU� ILOHG� D� SHWLWLRQ� WR� UHORFDWH� ZLWK� WKH� SDUWLHV¶

GDXJKWHU� WR� )D\HWWHYLOOH�� 1RUWK� &DUROLQD� WKDW� $XJXVW�� � 7KH� WULDO� FRXUW� KHOG

KHDULQJV�RQ�WKH�PDWWHU�RQ�-XO\���DQG������������7KH�WHVWLPRQ\�UHYHDOHG�WKDW

PRWKHU�SUHVHQWO\�LV�HQJDJHG�WR�'U��0DUWLQ�'RSHUDN��D�SK\VLFLDQ�DQG�FDSWDLQ
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LQ�WKH�8QLWHG�6WDWHV�$UP\��DQG�WKH\�LQWHQG�WR�PDUU\�LQ�2FWREHU�RI��������'U�

'RSHUDN� FRPSOHWHG� PHGLFDO� VFKRRO� LQ� ������ DQG� KDV� EHHQ� DVVLJQHG� WR

FRPSOHWH�KLV�LQWHUQVKLS�DQG�UHVLGHQF\�DW�)RUW�%UDJJ�LQ�1RUWK�&DUROLQD���'U�

'RSHUDN� LV� QRW� VXEMHFW� WR� GHSOR\PHQW� RU� WUDQVIHU� GXULQJ� WKH� WKUHH�\HDU

SHULRG� LQ� ZKLFK� KH� ZLOO� FRPSOHWH� KLV� LQWHUQVKLS� DQG� UHVLGHQF\�� � 2QFH

FRPSOHWHG��'U��'RSHUDN�PXVW�VHUYH�LQ�WKH�PLOLWDU\�IRU�WKUHH�DGGLWLRQDO�\HDUV�

+H�WKHQ�LQWHQGV�WR�OHDYH�WKH�PLOLWDU\�DQG�HQWHU�SULYDWH�SUDFWLFH�

��� 2ULJLQDOO\�� PRWKHU� DQG� 'U�� 'RSHUDN� LQWHQGHG� WR� UHORFDWH� WR� 1RUWK

&DUROLQD�LQ�$XJXVW�RI��������,Q�DQWLFLSDWLRQ�RI�WKH�PRYH�DQG�WKHLU�PDUULDJH�

PRWKHU� DQG�'U��'RSHUDN�SXUFKDVHG�D�KRPH�� WLWOHG� LQ� ERWK� WKHLU�QDPHV�� LQ

)D\HWWHYLOOH��1RUWK�&DUROLQD����)D\HWWHYLOOH�LV�D�UHVLGHQWLDO�FRPPXQLW\�ORFDWHG

ZLWKLQ�FRPPXWLQJ�GLVWDQFH� IURP� WKH�EDVH�� � �0RWKHU� DQG�'U��'RSHUDN�ERWK

WHVWLILHG�UHJDUGLQJ�WKHLU�SODQV�IRU�WKH�IXWXUH�� �8SRQ�UHORFDWLRQ��'U��'RSHUDN

SODQV� WR�SURYLGH� ILQDQFLDO� VXSSRUW� WR�PRWKHU��ZKLFK�ZRXOG�SURYLGH�KHU� DQG

KHU�GDXJKWHU�ZLWK�DQ�RSSRUWXQLW\�WR�DFFOLPDWH�WR�WKH�FRPPXQLW\�DQG�VHWWOH

LQWR�WKHLU�QHZ�KRPH���0RWKHU�ZRXOG�WKHQ�DFTXLUH�ZRUN�RQ�D�SDUW�WLPH�EDVLV

IRU� DSSUR[LPDWHO\� RQH� \HDU�� � $W� WKH� HQG� RI� WKLV� SHULRG��PRWKHU� LQWHQGV� WR

UHWXUQ� WR�XQGHUJUDGXDWH� VFKRRO� RQ� D� IXOO�WLPH� EDVLV� DQG� HDUQ� D� EDFKHORU¶V

GHJUHH�LQ�SV\FKRORJ\�

��� 7KURXJKRXW� WKH� KHDULQJV�� 0RWKHU� DQG� 'U�� 'RSHUDN� H[WHQVLYHO\

GLVFXVVHG� WKH� HIIRUWV� WKH\� KDYH� PDGH� WR� VHUYH� WKH� EHVW� LQWHUHVWV� RI� WKH
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SDUWLHV¶�GDXJKWHU�XSRQ�UHORFDWLRQ���)RU�H[DPSOH��WKH\�KDYH�IRXQG�D�&DWKROLF

VFKRRO� LQ�)D\HWWHYLOOH� IRU� WKH�SDUWLHV¶� GDXJKWHU� WR� DWWHQG�� � 7KH\� FKRVH� WKLV

VFKRRO�IRU�WZR�UHDVRQV��)LUVW��LW�ZLOO�DOORZ�WKH�SDUWLHV¶�GDXJKWHU�WR�FRQWLQXH

KHU� SDURFKLDO� HGXFDWLRQ��� � 6HFRQG�� ERWK� WKH� VFKRRO¶V� IDFLOLWLHV� DQG� LWV

HGXFDWLRQDO�SURJUDP�DUH�VXSHULRU�WR�WKRVH�DW�WKH�VFKRRO�GDXJKWHU�FXUUHQWO\

DWWHQGV�� � ,Q� DGGLWLRQ�� PRWKHU� DQG� 'U�� 'RSHUDN� KDYH� IRUPXODWHG� D� SODQ

GHVLJQHG�WR�IDFLOLWDWH�WKH�UHODWLRQVKLS�EHWZHHQ�IDWKHU�DQG�GDXJKWHU�DIWHU�WKH

UHORFDWLRQ���7KH\�DOVR�RIIHUHG�WR�DOORZ�IDWKHU�SDUWLDO�FXVWRG\�WKURXJKRXW�WKH

VXPPHU�DQG�FHUWDLQ�VFKRRO�KROLGD\V�DQG�WR�SD\�DW�OHDVW�KDOI�RI�WKH�H[SHQVHV

LQYROYHG� LQ� WUDQVSRUWLQJ� WKH� SDUWLHV¶� GDXJKWHU� EDFN� WR� 3HQQV\OYDQLD� IRU

IDWKHU¶V� SDUWLDO� FXVWRG\� SHULRGV�� � 0RUHRYHU�� PRWKHU� KDV� H[SUHVVHG� D

ZLOOLQJQHVV�WR�UHWXUQ�WR�3HQQV\OYDQLD�ZLWK�GDXJKWHU�RQ�DGGLWLRQDO�RFFDVLRQV

DQG�WR�DOORZ�IDWKHU�DGGLWLRQDO�SHULRGV�RI�FXVWRG\�ZLWK�WKHLU�GDXJKWHU�DW�WKHVH

WLPHV�

��� 'XULQJ�DQ�LQ�FKDPEHUV�LQWHUYLHZ��GDXJKWHU�H[SUHVVHG�VRPH�KHVLWDWLRQ

DERXW� WKH�PRYH�� �6SHFLILFDOO\�� VKH� LQIRUPHG� WKH� FRXUW� RI� KHU� UHOXFWDQFH� WR

PRYH� DZD\� IURP� KHU� IDPLO\� DQG� IULHQGV�� � 0RWKHU� WHVWLILHG� DW� WKH

UHFRQVLGHUDWLRQ�KHDULQJ�WKDW�WKH�FKLOG�KDG�QRW�H[SUHVVHG�KHVLWDWLRQ�DERXW�WKH

�������������������������������������������������������������������������������������������������������������
��&DSWDLQ�'RSHUDN�KDV�DOVR�PDGH�PRWKHU�WKH�SULPDU\�EHQHILFLDU\�RI�KLV�OLIH
LQVXUDQFH�
�� 7KH� SDUWLHV¶� GDXJKWHU� FXUUHQWO\� DWWHQGV� D� SULYDWH� &DWKROLF� VFKRRO� LQ
*UHHQYLOOH��3HQQV\OYDQLD�
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PRYH� XQWLO� IDWKHU� EHFDPH� DZDUH� RI� WKH� VLWXDWLRQ� DQG� VKH� WDONHG� WR� KLP�

0RWKHU�IXUWKHU�UHOD\HG�WKDW�WKH�FKLOG�H[SUHVVHG�IHDU�IRU�KHU�IDWKHU¶V�VDIHW\�LI

VKH�ZHUH�WR�OHDYH�KLP�

���� 8OWLPDWHO\��WKH�WULDO�FRXUW�GHQLHG�PRWKHU¶V�SHWLWLRQ���+H�HQFRXUDJHG�KHU

WR� UHORFDWH�� WR� UHOLQTXLVK� SULPDU\� FXVWRG\� WR� IDWKHU� DQG� WR� DOORZ� WKHLU

GDXJKWHU�WR�YLVLW�1RUWK�&DUROLQD�RYHU�VFKRRO�KROLGD\V�DQG�VXPPHU�YDFDWLRQV�

7KH� WULDO� FRXUW� SURPLVHG� WR� UHYLHZ�PRWKHU¶V� FLUFXPVWDQFHV� DQG� UHFRQVLGHU

KHU�UHTXHVW�WR�UHORFDWH�KHU�GDXJKWHU�DIWHU�PRWKHU�OLYHG�LQ�1RUWK�&DUROLQD�IRU

RQH�\HDU���%RWK�PRWKHU�DQG�KHU�DWWRUQH\�DGYLVHG�WKH�FRXUW�WKDW�VKH�ZRXOG

QRW� OHDYH�0HUFHU�&RXQW\�ZLWKRXW�KHU� GDXJKWHU� DQG�� DFFRUGLQJO\�� UHTXHVWHG

WKDW� WKH� FRXUW� QRW� HQWHU� DQ� RUGHU� JUDQWLQJ� SULPDU\� FXVWRG\� WR� IDWKHU�

3UHVHQWO\�� WKH�RULJLQDO� FXVWRG\�RUGHU��ZKLFK�YHVWV�SULPDU\�SK\VLFDO� FXVWRG\

LQ�PRWKHU��UHPDLQV�LQ�HIIHFW�

���� 3UHOLPLQDULO\�� ZH� DGGUHVV� IDWKHU¶V� FRQWHQWLRQV� WKDW� *UXEHU� LV

LQDSSOLFDEOH�WR�WKH�FDVH�VXE�MXGLFH�EHFDXVH�WKH�DFWXDO�DUUDQJHPHQW�EHWZHHQ

WKH�SDUWLHV�LV�RQH�RI�VKDUHG�FXVWRG\�� �+HUH��WKH�WULDO� FRXUW�H[SUHVVO\� IRXQG

WKDW�PRWKHU�ZDV�WKH�SULPDU\�FXVWRGLDQ��DQG�VLQFH� WKH� UHFRUG�VXSSRUWV� WKLV

ILQGLQJ�� ZH� ZLOO� QRW� GLVWXUE� LW� RQ� DSSHDO�� � 6HH� 6ZRSH�� ���� $��G� DW� ����

(�$�/�������$��G�DW��������*UXEHU�SODLQO\�DSSOLHV�WR�WKH�SUHVHQW�FDVH��ZKLFK

FRQFHUQV� D� UHORFDWLRQ� SHWLWLRQ� ILOHG� E\� D� SDUHQW� ZLWK� SULPDU\� SK\VLFDO

FXVWRG\�� � :H� FODULI\�� KRZHYHU�� WKDW� WKH� *UXEHU� IDFWRUV� DUH� PHUHO\

³UHILQHPHQWV� RI� WKH� EDVLF� VWDQGDUG�ZKLFK� UHPDLQV� WKH� EHVW� LQWHUHVW� RI� WKH
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FKLOG�´��*DQFDV������$��G�DW�������VHH�DOVR�/HH�Y��)RQWLQH������$��G�����

�����3D��6XSHU���������7KH�*UXEHU�KROGLQJ�GRHV�³QRW�FUHDWH�D�QHZ�VWDQGDUG

DQG� ZH� KDVWHQ� WR� VWUHVV� WKH� SROHVWDU� RI� RXU� DQDO\VLV� «� UHPDLQV� WKH� EHVW

LQWHUHVWV�RI�WKH�FKLOG�´��

���� 1H[W��ZH�WXUQ�WR�PRWKHU¶V�DVVHUWLRQV�RI�WULDO�FRXUW�HUURU���7KH�RSLQLRQ

RI�WKH�WULDO�FRXUW�LQ�WKLV�PDWWHU�LV�EULHI�

7KH�VHPLQDO�FDVH�RQ�UHORFDWLRQ�LQ�3HQQV\OYDQLD�LV�*UXEHU
Y��*UXEHU������3D��6XSHU�����������$��G������������� �,Q�WKDW
FDVH��WKH�&RXUW�KHOG�WKDW�WKH�PDLQ�IRFXV�PXVW�EH�RQ�WKH�SULPDU\
FXVWRGLDO�IDPLO\��LQ�WKLV�FDVH��WKH�PDWHUQDO�PRWKHU�

7KHUH� LV� QR� HYLGHQFH� WKDW� WKH� PRYH� LV� FRQWHPSODWHG� WR
IUXVWUDWH�WKH�FXVWRGLDO�ULJKWV�RI�WKH�QDWXUDO�IDWKHU�DQG�WKHUH�LV�QR
TXHVWLRQ�WKHUH�H[LVWV�DQ�DOWHUQDWLYH�FXVWRG\�DUUDQJHPHQW�ZKLFK
WKH�&RXUW�FRXOG�IDVKLRQ���+RZHYHU��DW�WKLV�WLPH��WKHUH�DSSHDUV�WR
EH� QR� HYLGHQFH� WKDW� WKH� QDWXUDO� PRWKHU¶V� VLWXDWLRQ�� DQG� E\
LPSOLFDWLRQ��WKH�FKLOG¶V��ZRXOG�LPSURYH�E\�KHU�PRYLQJ�WR�D�SODFH
ZKHUH�VKH�NQRZV�QR�RQH�LQ�RUGHU�WR�OLYH�RII�WKH�KHDGTXDUWHUV�RI
WKH���QG�$LUERUQH��D�FRPEDW�XQLW�RQ�DOPRVW�FRQWLQXDO�DOHUW��ZLWK
KHU� ILDQFp�� D� PHGLFDO� RIILFHU� LQ� WKH� 8�6�� DUP\�� � ,W� VKRXOG� EH
IXUWKHU� SRLQWHG� RXW� WKDW� WKH� FKLOG� ZLVKHV� WR� UHPDLQ� LQ� WKH
*UHHQYLOOH� DUHD�� ZKHUH� VKH� LV� FXUUHQWO\� UHVLGLQJ�� � $OO� RI� KHU
UHODWLYHV�DQG�IULHQGV�OLYH�LQ�WKH�DUHD�DQG�VKH�DSSHDUV�WR�EH�ORYHG
E\�HYHU\RQH�

7KH�&RXUW�KDV�UHSHDWHGO\�VXJJHVWHG�WR�WKH�QDWXUDO�PRWKHU
WKDW� VKH�� RQ� D� WULDO� EDVLV�� PRYH� LQ� ZLWK� KHU� ILDQFp� LQ� 1RUWK
&DUROLQD�DQG�VHH�KRZ�PDWWHUV�GHYHORS�LQ�WKH�QH[W�WKUHH�WR� IRXU
PRQWKV���7KH�QDWXUDO�PRWKHU�LV�UHOXFWDQW�WR�OHDYH�KHU�FKLOG��DQG
KDV�DGYLVHG�WKH�&RXUW��E\�DQG�WKURXJK�FRXQVHO��WKDW�VKH�ZLOO�QRW
DFFHSW�WKH�&RXUW¶V�VXJJHVWLRQ«

7ULDO�&RXUW¶V�)LQGLQJV�RI�)DFW�DQG�2UGHU�����������DW������

����������������������������������
�� $OWKRXJK� WKH� WULDO� FRXUW� VWDWHG� LQ� LWV� ILQGLQJV� RI� IDFW� DQG� RUGHU� WKDW� LW
SODQQHG�WR�ILOH�D������E��RSLQLRQ�DW�D�ODWHU�GDWH��LW�XOWLPDWHO\�GHFOLQHG�WR�GR
VR�
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���� 8SRQ� FDUHIXO� FRQVLGHUDWLRQ� RI� WKLV�PDWWHU��ZH� FRQFOXGH� WKDW� WKH� WULDO

FRXUW¶V�ILQGLQJ�WKDW�PRWKHU¶V�FLUFXPVWDQFHV�ZRXOG�QRW�LPSURYH�LI�VKH�ZHUH�WR

UHORFDWH� LV� PDQLIHVWO\� XQUHDVRQDEOH�� � 6HH� 0\HUV�� ���� $��G� DW� ����

0F0LOOHQ������3D��DW����������$��G�DW������ �6SHFLILFDOO\��ZH�ILQG� WKDW�WKH

WULDO�FRXUW�PLVDSSOLHG�WKH�*UXEHU�VWDQGDUG�ZKHQ�LW�UHIXVHG�WR�FRQVLGHU�QRQ�

HFRQRPLF� EHQHILWV� WKDW�ZRXOG� DFFUXH� WR�PRWKHU� XSRQ� UHORFDWLRQ�� � 7KH� WULDO

FRXUW�ZDV�RI�WKH�RSLQLRQ�WKDW�WKHVH�LQWDQJLEOH�EHQHILWV�ZHUH�LUUHOHYDQW�XQGHU

*UXEHU� DQG� LWV� SURJHQ\�� � 7KLV� ZDV� HUURU�� DV� WKH� ILUVW� IDFWRU� VHW� IRUWK� LQ

*UXEHU�H[SUHVVO\�SHUPLWV�WKH�FRXUW�WR�FRQVLGHU�³WKH�SRWHQWLDO�DGYDQWDJHV�RI

WKH�PRYH�� HFRQRPLF� RU� RWKHUZLVH´� ZKHQ� FRQVLGHULQJ� D� UHORFDWLRQ� SHWLWLRQ�

6FKXOW]������$��G�DW�������HPSKDVLV�DGGHG���DFFRUG�*UXEHU������$��G�DW

�����:KLWH�9�:KLWH������$��G�����������3D��6XSHU����������,Q�WKH�SUHVHQW

FDVH��LW�LV�FOHDU�IURP�WKH�WULDO�FRXUW¶V�FRPPHQWV�GXULQJ�WKH�FXVWRG\�KHDULQJ

WKDW� LW� EHOLHYHG� WKDW� UHORFDWLRQ� WR� 1RUWK� &DUROLQD� ZRXOG� IXUWKHU� PRWKHU¶V

SHUVRQDO� KDSSLQHVV� DQG� HPRWLRQDO� ZHOO�EHLQJ�� � )RU� H[DPSOH�� DW� WKH

UHFRQVLGHUDWLRQ�KHDULQJ��WKH�FRXUW�DFNQRZOHGJHG�

³,�NQRZ�WKLV�LV�D�ILQH�PDQ�WKDW�\RX¶UH�SURSRVLQJ�WR�HQWHU�LQWR�D
UHODWLRQVKLS�ZLWK�«�7KLV�LV�D�ILQH�PDQ���<RX�PXVW�ORRN�RXW�IRU�QRW
RQO\�\RXU�FKLOG¶V�EHVW�LQWHUHVWV�EXW�\RXU�RZQ�LQWHUHVWV�«�,¶P�YHU\
FRQFHUQHG� \RX¶OO� JHW� VR� ZLUHG� XS� LQ� WKLV� >FXVWRG\@� LVVXH� WKDW
\RX¶OO�IRUIHLW�\RX�DQG�WKH�FDSWDLQ¶V�RSSRUWXQLW\�IRU�KDSSLQHVV�

1�7�����������DW�������������HPSKDVLV�DGGHG����'XULQJ�WKH�RULJLQDO�FXVWRG\

KHDULQJV��PRWKHU�LQIRUPHG�WKH�WULDO�FRXUW�WKDW�VKH�ZDV�XQZLOOLQJ�WR�UHORFDWH

ZLWKRXW�KHU�GDXJKWHU��DQG�WKH�WULDO�FRXUW�UHPDUNHG�



-��$��������

������

><@RX�DUH� D� SHUIHFWO\� UHVSHFWDEOH�ZRPDQ�� � <RX�DUH�JRLQJ�RQ�� ,
PDGH�D�WRXJK�FDOO���,�DP�SDLG�WR�PDNH�WRXJK�FDOOV��EXW�,�EHJ�\RX
QRW�WR�WKURZ�DZD\�KDSSLQHVV�EHFDXVH�RI�WKLV�>GHFLVLRQ@�DQG�\RXU
GDXJKWHU�ZRXOG�ZDQW� \RX� WR� GR� LW�� «� ,� XUJH� \RX� WR� VHHN� \RXU
IXWXUH�´

1�7������������DW���������7KH�FRXUW�IXUWKHU�DGPRQLVKHG�

,I�ZKDW�\RX�GR�LV�VLW�KHUH��\RX�KDYHQ¶W�JLYHQ�\RXUVHOI�D�FKDQFH�LQ
WKH�ZRUOG���$OO�\RX�KDYH�GRQH�LV�JXDUDQWHH�\RX�DUH�LQ�WKH�VDPH
WUHDGPLOO��VDPH�PLVHU\��VDPH�SUREOHPV��DQG�WKDW�GRHVQ¶W�PDNH�D
ELW�RI�VHQVH�WR�DQ\ERG\«�

1�7������������DW�������� � ,W� LV� FOHDU� IURP�WKHVH�H[FHUSWV� IURP� WKH� FXVWRG\

KHDULQJ� WUDQVFULSWV� WKDW� WKH� WULDO� FRXUW� EHOLHYHG� WKDW� UHORFDWLRQ� ZRXOG

DGYDQFH�PRWKHU¶V�QRQ�HFRQRPLF�LQWHUHVWV�

���� 0RUHRYHU�� LW� LV� HYLGHQW� IURP� WKH� UHFRUG� WKDW� WKH� UHORFDWLRQ� ZRXOG

EHQHILW�PRWKHU�ILQDQFLDOO\�DV�ZHOO���0RWKHU�DQG�GDXJKWHU�FXUUHQWO\�UHVLGH�ZLWK

PRWKHU¶V� SDUHQWV�� � %HIRUH� OLYLQJ� WKHUH��PRWKHU� DQG�GDXJKWHU� UHVLGHG� LQ� DQ

DSDUWPHQW���,Q�1RUWK�&DUROLQD��WKH\�ZRXOG�OLYH�ZLWKLQ�D� ODNHVLGH� UHVLGHQWLDO

GHYHORSPHQW� LQ� D� IRXU�EHGURRP�KRPH�ZLWK� D� \DUG�� �0RWKHU� VKDUHV� WLWOH� WR

WKLV�KRPH�� �6LQFH�&DSWDLQ�'RSHUDN�ZLOO� SURYLGH�KHU�ZLWK� ILQDQFLDO� VXSSRUW�

PRWKHU�ZRXOG�QR�ORQJHU�EH�UHTXLUHG�WR�ZRUN�WKUHH�SDUW�WLPH�MREV�LQ�RUGHU�WR

VXSSRUW�KHU�GDXJKWHU����$GGLWLRQDOO\��WKLV�ILQDQFLDO�VXSSRUW�ZLOO�DOORZ�PRWKHU

WR� FRPSOHWH� KHU� XQGHUJUDGXDWH� HGXFDWLRQ� DQG� WKXV� HQKDQFH� KHU� HDUQLQJ

FDSDFLW\�� )URP� WKLV� HYLGHQFH�� ZH� FRQFOXGH� WKDW� UHORFDWLRQ� ZRXOG� DGYDQFH

ERWK�WKH�LPPHGLDWH�DQG�ORQJ�WHUP�HFRQRPLF�LQWHUHVWV�RI�PRWKHU�

����������������������������������
��0RWKHU� WHVWLILHG�KHU� ILQDQFLDO� UHVSRQVLELOLWLHV� DQG�� WKXV�� KHU�ZRUNORDG�KDV
LQFUHDVHG�GXH�WR�IDWKHU¶V�IDLOXUH�WR�SD\�FKLOG�VXSSRUW�DUUHDUDJHV�
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���� ,Q� VXP�� PRWKHU� KDV� VKRZQ� WKDW� WKH� TXDOLW\� RI� KHU� OLIH� ZRXOG

VLJQLILFDQWO\�LPSURYH�XSRQ�UHORFDWLRQ���7KH�UHFRUG�VXSSRUWV� WKH� WULDO� FRXUW¶V

ILQGLQJV�WKDW�WKH�UHORFDWLRQ�ZDV�QRW�WKH�UHVXOW�RI�D�PRPHQWDU\�ZKLP�RQ�WKH

SDUW� RI�PRWKHU� DQG� WKDW�PRWKHU¶V�PRWLYHV� LQ� VHHNLQJ� WR� UHORFDWH� ZLWK� KHU

GDXJKWHU� ZHUH� SXUH�� � )XUWKHU�� WKH� WULDO� FRXUW� ZDV� FRQILGHQW� WKDW� LW� FRXOG

IDVKLRQ�D� UHDOLVWLF�� VXEVWLWXWH�YLVLWDWLRQ�DUUDQJHPHQW� WKDW�ZRXOG� DGHTXDWHO\

IRVWHU� WKH� UHODWLRQVKLS�EHWZHHQ�IDWKHU�DQG�FKLOG�� �+HQFH��ZH� FRQFOXGH� WKDW

PRWKHU�KDV�VDWLVILHG�HDFK�RI�WKH�IDFWRUV�VHW�IRUWK�LQ�*UXEHU��

���� ,Q�WKH�SUHVHQW�FDVH��WKH�WULDO�FRXUW�FRQFOXGHG�WKDW�UHORFDWLRQ�ZRXOG�QRW

LPSURYH� WKH� TXDOLW\� RI� PRWKHU¶V� OLIH� DQG�� WKHUHIRUH�� GHFOLQHG� WR� FRQVLGHU

ZKHWKHU� PRWKHU¶V� UHORFDWLRQ� WR� 1RUWK� &DUROLQD� ZDV� LQ� WKH� FKLOG¶V� EHVW

LQWHUHVWV���:H�KDYH�FRQFOXGHG�WKDW�PRWKHU�VDWLVILHG�WKH�IDFWRUV�VHW� IRUWK�LQ

*UXEHU���7KXV��D�UHPDQG�LV�QHFHVVDU\�WR�DOORZ�WKH�WULDO�FRXUW�WR�IDFWRU�WKHVH

����������������������������������
��:H�DOVR�VKDUH�PRWKHU¶V�FRQFHUQ�WKDW�WKH�WULDO�FRXUW�SODFHG�XQGXH�HPSKDVLV
RQ�WKH�IDFW�WKDW�'RFWRU�'RSHUDN�ZLOO�ZRUN�DW�)RUW�%UDJJ���,Q�LWV�RSLQLRQ��WKH
WULDO�FRXUW�H[SUHVVHG�FRQFHUQ�WKDW�PRWKHU�ZRXOG�OLYH�³RII�WKH�KHDGTXDUWHUV�RI
WKH���QG� $LUERUQH�� D� FRPEDW� XQLW� RQ� DOPRVW� FRQWLQXDO� DOHUW�´� � 7ULDO� &RXUW¶V
)LQGLQJV�RI�)DFW�DQG�2UGHU�����������DW�����$OVR��GXULQJ�WKH�UHFRQVLGHUDWLRQ
KHDULQJ�� WKH� WULDO� FRXUW� FRPPHQWHG� WKDW� LW� ZDV� SULPDULO\� FRQFHUQHG� DERXW
³FROODWHUDO� GDPDJH´� GXH� WR� 'RFWRU� 'RSHUDN¶V� LQYROYHPHQW� LQ� WKH� PLOLWDU\�
1�7��� �������� DW� ���� � 7KH� WULDO� FRXUW� DOVR� H[SUHVVHG� FRQFHUQ� WKDW� PRWKHU
ZRXOG�EH�IRUFHG�WR�DWWHQG�RIILFHUV¶�SDUWLHV���$SSDUHQWO\��WKH�MXGJH¶V�FRQFHUQV
DURVH�IURP�KLV�RZQ�H[SHULHQFHV�ZKLOH�VHUYLQJ�LQ�WKH�PLOLWDU\�LQ�WKH�����¶V�
7KH�MXGJH¶V�SUHRFFXSDWLRQ�ZLWK�KLV�PLOLWDU\�H[SHULHQFH�SHUVLVWHG�WKURXJKRXW
WKH�KHDULQJV²GHVSLWH�WKH�XQFRQWUDGLFWHG�WHVWLPRQ\�RI�PRWKHU�WKDW�VKH�QHHG
QRW�EH� LQYROYHG� LQ� DQ\�DFWLYLWLHV� RQ� WKH�EDVH� DQG�RI�&DSWDLQ�'RSHUDN�ZLWK
UHVSHFW� WR� KLV� VWDWXV� DW� WKH� EDVH�� KLV� QRQ�GHSOR\DEOH� GHVLJQDWLRQ� DQG� WKH
LQWHQVLYH�VXSSRUW�V\VWHP�LQ�WKH�QHLJKERUKRRG�
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FRQVLGHUDWLRQV�³LQWR�WKH�XOWLPDWH�FRQVLGHUDWLRQ>@��ZKLFK�LV�WR�GHWHUPLQH�ZKDW

LV� LQ� WKH�EHVW� LQWHUHVWV�RI� WKH� FKLOG�´� �*DQFDV�� ����$��G�DW� ����� �TXRWLQJ

3ORZPDQ������$��G�DW�������DFFRUG�5RZOHV�Y��5RZOHV������3D�����������

����$��G������������������

���� %DVHG�RQ�WKH�IRUJRLQJ��ZH�YDFDWH�WKH�RUGHU�GHQ\LQJ�PRWKHU¶V�UHTXHVW

IRU� UHORFDWLRQ� DQG� UHPDQG� IRU� IXUWKHU� SURFHHGLQJV� FRQVLVWHQW� ZLWK� WKLV

RSLQLRQ�

���� 2UGHU�YDFDWHG���&DVH�UHPDQGHG���-XULVGLFWLRQ�UHOLQTXLVKHG�

����������������������������������
�� ,Q� WKLV� DSSHDO��PRWKHU� DUJXHV� WKDW� LQ� IDLOLQJ� WR� FRQVLGHU� GDXJKWHU¶V� EHVW
LQWHUHVWV��WKH�WULDO�FRXUW�IDLOHG�WR�ZHLJK�FHUWDLQ�LPSRUWDQW�FRQVLGHUDWLRQV���)RU
H[DPSOH�� PRWKHU� FRQWHQGV� WKDW� WKH� WULDO� FRXUW� IDLOHG� WR� FRQVLGHU� IDWKHU¶V
LQDELOLW\�WR�FRQWURO�KLV�YLROHQW�WHPSHU���0RWKHU�WHVWLILHG�DQG�IDWKHU�DGPLWWHG
WKDW� KH� ZDV� SK\VLFDOO\� DEXVLYH� ZKHQ� WKH\� UHVLGHG� WRJHWKHU� DQG� WKDW� VXFK
DEXVH�FRQWLQXHG�DIWHU�WKH�SDUWLHV�FHDVHG�FR�KDELWDWLRQ���,Q�IDFW��PRWKHU�KDV
ILOHG�DW�OHDVW�HLJKW�SROLFH�UHSRUWV�DJDLQVW�IDWKHU���:H�DJUHH�ZLWK�PRWKHU�WKDW
WKLV� LV� D� IDFWRU� WKDW� WKH� FRXUW� PXVW� FRQVLGHU� ZKHQ� LW� HYDOXDWHV� WKH� EHVW
LQWHUHVWV�RI�WKH�FKLOG���6HH����3D�&�6�$����������D������,Q�PDNLQJ�DQ�RUGHU
IRU� FXVWRG\�� WKH� FRXUW� PXVW� FRQVLGHU� ³HDFK� SDUHQW� DQG� DGXOW� KRXVHKROG
PHPEHU¶V�SUHVHQW�DQG�SDVW�YLROHQW�RU�DEXVLYH�FRQGXFW>�@´��


