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��� -DPHV�(OOHQERJHQ�DSSHDOV�IURP�WZR�0RWLRQV�&RXUW�RUGHUV��RQH�RYHUUXOLQJ

KLV�SUHOLPLQDU\�REMHFWLRQV��32¶V��WR�31&�%DQN¶V�32¶V��DQG�WKH�RWKHU�VXVWDLQLQJ

31&¶V� 32¶V� WR� (OOHQERJHQ¶V� DPHQGHG� FRPSODLQW� DQG� GLVPLVVLQJ� KLV� DPHQGHG

FRPSODLQW�ZLWK�SUHMXGLFH���:H�UHYHUVH�DQG�UHPDQG�

��� (OOHQERJHQ� FRPPHQFHG� WKLV� VXLW� DJDLQVW� 31&� E\� ILOLQJ� D� SUDHFLSH� IRU� D

ZULW�RI�VXPPRQV�� �31&�ZDV�VHUYHG�HLJKW�GD\V� ODWHU��DQG�FRXQVHO�HQWHUHG�KLV

DSSHDUDQFH�� � (OOHQERJHQ� WKHQ� VHUYHG� XSRQ� 31&� D� VXESRHQD� DQG� QRWLFH� RI

GHSRVLWLRQ� RI� D� EDQN� HPSOR\HH� IRU� WKH� IROORZLQJ�PRQWK�� � 6KRUWO\� EHIRUH� WKH

GHSRVLWLRQ�� 31&� ILOHG� D� 3UDHFLSH� IRU� 5XOH� WR� )LOH� &RPSODLQW�� DYHUULQJ� WKDW

DOORZLQJ�WKH�GHSRVLWLRQ�RI�WKH�EDQN�HPSOR\HH�ZRXOG�EH�XQIDLU� VLQFH�31&�ZDV

VWLOO�XQDZDUH�RI�WKH�VXEVWDQFH�RI�WKH�VXLW��QR�FRPSODLQW�KDYLQJ�EHHQ�ILOHG���7KH

FRXUW� TXDVKHG� WKH� VXESRHQD� DQG� FRQWLQXHG� WKH� GHSRVLWLRQ� XQWLO� DIWHU

(OOHQERJHQ�ILOHG�KLV�FRPSODLQW�
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��� (OOHQERJHQ� WKHQ� ILOHG� D� FRPSODLQW� LQ� KLV� FDSDFLW\� DV� H[HFXWRU� RI� WKH

HVWDWH� RI� KLV� IDWKHU�� (GJDU� (OOHQERJHQ� �³(GJDU´��� � +H� DYHUUHG� 31&� KDG

EUHDFKHG� YDULRXV� GXWLHV� E\� DOORZLQJ� KLV� IDWKHU¶V� ZLIH�� -DFTXHOLQH� (OOHQERJHQ

�³-DFTXHOLQH´���XQDXWKRUL]HG�DFFHVV�WR�KLV�IDWKHU¶V�VDIH�GHSRVLW�ER[��KHOG�VROHO\

LQ�KLV�IDWKHU¶V�QDPH��MXVW�EHIRUH�KH�GLHG���+H�DOOHJHG�WKDW�DIWHU�LQLWLDOO\�EHLQJ

GHQLHG�DFFHVV�WR�WKH�ER[�EHFDXVH�VKH�ZDV�QRW�DXWKRUL]HG��-DFTXHOLQH�LQTXLUHG

KRZ�VKH�FRXOG�JDLQ�DFFHVV�WR�LW���$�QDPHG�31&�HPSOR\HH�DOOHJHGO\�JDYH�KHU�D

ZULWWHQ� VDIH� GHSRVLW� ER[� OHDVH� DSSOLFDWLRQ� DQG� WROG� KHU� WR� ILOO� LW� RXW� LQ� ERWK

QDPHV�� WKXV� WUDQVIHUULQJ� WKH� ER[� IURP� (GJDU¶V� QDPH� DORQH� WR� ERWK� RI� WKHLU

QDPHV� DQG� DOORZLQJ� KHU� DFFHVV�� � 6KH� WRRN� WKLV� DSSOLFDWLRQ� KRPH� DQG

SXUSRUWHGO\�IRUFHG�(GJDU�WR�VLJQ�LW���7KH�EDQN�GLG�QRW�UHTXLUH�KLP�WR�DSSHDU�LQ

SHUVRQ�DQG�GLG�QRW�RWKHUZLVH�YHULI\�WKDW�KH�KDG�ZLOOLQJO\�VLJQHG�WKH�DSSOLFDWLRQ

EHIRUH�DFFHSWLQJ�DQG�KRQRULQJ�LW���-DFTXHOLQH�WKHQ�RSHQHG�WKH�ER[��UHDG�IRU�WKH

ILUVW� WLPH� WKH� GHFHGHQW¶V� ZLOO� FRQWDLQHG� LQ� LW�� DQG� DOOHJHGO\� IRUFHG� (GJDU� WR

PDNH�FKDQJHV�WR�LW���$�VHSDUDWH�DFWLRQ�KDV�EHHQ�ILOHG�FRQWHVWLQJ�WKH�ZLOO�GXH�WR

WKHVH� DOOHJHGO\� LPSURSHU� FKDQJHV� WR� WKH� ZLOO� DQG� WR� D� UHODWHG� GHHG�� � 6XFK

FKDQJHV�� WKH� FRPSODLQW� DYHUUHG�� ZHUH�PDGH� SRVVLEOH� E\� 31&¶V� EUHDFK�� � 7KH

GDPDJHV�FODLPHG�E\�(OOHQERJHQ�ZHUH�WKH�OHJDO�H[SHQVHV�DQG�FRVWV�LQFXUUHG�E\

WKH�HVWDWH�LQ�WKH�VHSDUDWH�ZLOO�FRQWHVW�DFWLRQ��

                                        
��,Q�WKH�RULJLQDO�FRPSODLQW��WKH�FRXQWV�UHDG�

&RXQW�����%UHDFK�RI�%DLOPHQW�
&RXQW�����%UHDFK�RI�&RQWUDFW��DQG
&RXQW�����1HJOLJHQFH�
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��� 31&� UHVSRQGHG� ZLWK� 32¶V� WR� WKH� RULJLQDO� FRPSODLQW� LQ� WKH� QDWXUH� RI� D

GHPXUUHU���$V�WR�EDLOPHQW��LW�QRWHG�WKH�VDIH�GHSRVLW�ER[�DJUHHPHQW�GLVFODLPHG

WKH� FUHDWLRQ� RI� RQH�� � (YHQ� LI� D� EDLOPHQW� H[LVWHG�� 31&� DOOHJHG� WKHUH� ZDV� QR

EUHDFK�EHFDXVH�WKH�FRQWHQWV�RI�WKH�ER[�KDG�EHHQ�UHWXUQHG�ZLWKRXW�GDPDJH�RU

ORVV�� �$V� WR�EUHDFK�RI� FRQWUDFW��31&�DYHUUHG� WKDW�WKH�GHSRVLW� ER[�DJUHHPHQW

OLPLWHG� WKH� EDQN¶V� OLDELOLW\�� DQG� WKDW� FDVH� ODZ� OLPLWV� VXFK� ORVV� RQO\� WR� QRQ�

GHOLYHU\� RI�� RU� GDPDJH� WR�� WKH� SHUVRQDOW\� GHSRVLWHG� LQ� WKH� ER[�� � $V� WR

QHJOLJHQFH�� WKH� EDQN� UHSUHVHQWHG� WKDW� (OOHQERJHQ� ZDV� SOHDGLQJ� SXUHO\

HFRQRPLF� ORVV� LQ� QHJOLJHQFH�� LQ� YLRODWLRQ� RI� WKH� ³HFRQRPLF� ORVV´� GRFWULQH� DV

VWDWHG� LQ�$LNHQV� Y�� %DOWLPRUH� DQG�2KLR�5DLOURDG�&R��� ���� $��G� ���� �3D�

6XSHU����������)LQDOO\��WKH�EDQN�QRWHG�WKH�DEVHQFH�RI�DXWKRULW\�IRU�OLDELOLW\�RQ

WKH� SDUW� RI� D� EDQN� IRU� DWWRUQH\¶V� IHHV� LQ� DQ� XQUHODWHG� DFWLRQ� EDVHG� XSRQ

XQDXWKRUL]HG�DFFHVV�WR�D�VDIH�GHSRVLW�ER[��ZKHUH�WKH�FRQWHQWV�RI�WKH�ER[�ZHUH

QRW� ORVW� RU� GDPDJHG� EXW� PHUHO\� UHDG�� � 7KH� WKHQ�VLWWLQJ� 0RWLRQV� -XGJH�� WKH

+RQRUDEOH�6��/RXLV�)DULQR�RI�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\�

HQWHUHG� D� VXFFLQFW� RUGHU� VXVWDLQLQJ� WKLV� ILUVW� VHW� RI� 32¶V� DQG� DOORZLQJ

(OOHQERJHQ����GD\V�WR�DPHQG�KLV�FRPSODLQW�

                                                                                                                                      

&RSLHV� RI� ERWK� WKH� RULJLQDO� DQG� DPHQGHG� VDIH� GHSRVLW� ER[� DJUHHPHQWV� ZHUH
DWWDFKHG�WR�WKH�FRPSODLQW�
�� 3DUDJUDSK� WHQ� RI� WKH� DJUHHPHQW�� LQ� SHUWLQHQW� SDUW�� OLPLWV� OLDELOLW\� WR� ³ORVV
FDXVHG� E\� QHJOHFW� WR� H[HUFLVH� RUGLQDU\� FDUH� DQG� GLOLJHQFH� WR� SUHYHQW� WKH
RSHQLQJ�RI�WKH�ER[�E\�DQ\�SHUVRQ�RWKHU�WKDQ�WKH�OHVVHH�´
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��� (OOHQERJHQ� ILOHG� DQ� DPHQGHG� FRPSODLQW� IRXU� GD\V� DIWHU� WKH� ���GD\

GHDGOLQH�VHW�E\�-XGJH�)DULQR���+H�GLG�QRW�WKHUHLQ�DGGUHVV�WKH�SRLQWV�UDLVHG�LQ

31&¶V�VXVWDLQHG�GHPXUUHU����,Q�UHVSRQVH��31&�ILOHG�ZKDW�LW�WHUPHG�D�³0RWLRQ�WR

6WULNH� $PHQGHG� &RPSODLQW´� LQ� ZKLFK� LW� UDLVHG� WKH� VROH� LVVXH� RI� (OOHQERJHQ¶V

IDLOXUH�WR�FRPSO\�ZLWK�-XGJH�)DULQR¶V����GD\�GHDGOLQH���7KH�+RQRUDEOH�5RQDOG

:�� )ROLQR�� WKHQ� VLWWLQJ� DV� 0RWLRQV� -XGJH�� LQ� DQRWKHU� VXFFLQFW� RUGHU�� GHQLHG

31&¶V� PRWLRQ�� � +H� JDYH� QR� IXUWKHU� LQVWUXFWLRQ� DV� WR� KRZ� WKH� FDVH� ZDV� WR

SURFHHG�

��� 31&� WKHQ� ILOHG�ZKDW� LW� WHUPHG� ³3UHOLPLQDU\� 2EMHFWLRQV´� WR� (OOHQERJHQ¶V

DPHQGHG�FRPSODLQW��DVVHUWLQJ�SULPDULO\�WKDW�(OOHQERJHQ¶V�IDLOXUH�WR�DPHQG�KLV

FRPSODLQW� VXEVWDQWLDOO\� �VHH� QRWH� �� VXSUD�� UHQGHUHG� WKH� GHPXUUHU� WR� KLV

RULJLQDO� FRPSODLQW� WKH� ODZ� RI� WKH� FDVH�� � 7KHUHIRUH�� LW� FODLPHG�� GLVPLVVDO� ZDV

PDQGDWRU\�

��� (OOHQERJHQ� UHVSRQGHG� ZLWK� 32¶V� WR� 31&¶V� 32¶V� WR� WKH� DPHQGHG

FRPSODLQW��� � 7KHUHLQ�� (OOHQERJHQ� DYHUUHG� WKDW� 31&¶V�PRWLRQ� WR� VWULNH� VKRXOG

                                        
��,Q�KLV�DPHQGHG�FRPSODLQW��WKH�FRXQWV�UHDG�

&RXQW�����%UHDFK�RI�%DLOPHQW��DQG
&RXQW�����1HJOLJHQFH�

7KHUH�ZHUH�RQO\�WZR�GLIIHUHQFHV�EHWZHHQ�(OOHQERJHQ¶V�DPHQGHG�FRPSODLQW�DQG
KLV�RULJLQDO�FRPSODLQW���7KH�DPHQGHG�FRPSODLQW�GLG�QRW�FRQWDLQ�WKH�EUHDFK�RI
FRQWUDFW� FODLP�� � $GGLWLRQDOO\�� WKH� DPHQGHG� FRPSODLQW� LQFOXGHG� WZR� QHZ
QXPEHUHG� SDUDJUDSKV� �UHJDUGLQJ� UHFNOHVV� LQGLIIHUHQFH�� RXWUDJHRXV� FRQGXFW�
DQG�SXQLWLYH�GDPDJHV��XQGHU�WKH�QHJOLJHQFH�FRXQW���1RQH�RI�WKH�SRLQWV�VWDWHG
LQ�31&¶V�ILUVW�VHW�RI�32¶V��GHPXUUHU��ZHUH�DGGUHVVHG�
��+H�GLG�QRW�VHUYH�WKHP�RQ�31&�RU�LWV�FRXQVHO��DQG�QR�FHUWLILFDWH�RI�VHUYLFH�LV
DWWDFKHG�WR�WKH�UHFRUG�RULJLQDO���+LV�32¶V�DSSHDU�WR�KDYH�EHHQ�ILOHG�RQH�ZHHN
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KDYH�EHHQ��DQG�ZDV�LQ�HIIHFW��D�IRUP�RI�SUHOLPLQDU\�REMHFWLRQ�WR�KLV�DPHQGHG

FRPSODLQW�� �+H�FODLPHG�31&¶V�PRWLRQ� WR�VWULNH�ZDV� FKURQRORJLFDOO\� LWV� VHFRQG

VHW� RI� SUHOLPLQDU\� REMHFWLRQV� �LWV� ILUVW� KDYLQJ� EHHQ� ILOHG� LQ� UHVSRQVH� WR� WKH

RULJLQDO�FRPSODLQW��DQG�ZDV�LWV�ILUVW�VHW�RI�SUHOLPLQDU\�REMHFWLRQV�LQ�UHVSRQVH�WR

WKH�DPHQGHG�FRPSODLQW���2QO\�RQH�VHW�RI�SUHOLPLQDU\�REMHFWLRQV�LV�SHUPLWWHG�WR

WKH�DPHQGHG�FRPSODLQW��KH�DYHUUHG��DQG�31&¶V�32¶V�LQ�WKH�QDWXUH�RI�D�PRWLRQ

WR� VWULNH� WKH� DPHQGHG� FRPSODLQW� KDG� DOUHDG\� EHHQ� GHQLHG�� � 7KHUHIRUH�

(OOHQERJHQ� UHTXHVWHG� WKDW� 31&¶V� FKURQRORJLFDOO\� WKLUG� VHW� RI� SUHOLPLQDU\

REMHFWLRQV�� LWV� VHFRQG� WR� WKH� DPHQGHG� FRPSODLQW�� VKRXOG� EH� GLVPLVVHG� DV

ZDLYHG�DQG�31&�EH�PDGH�WR�DQVZHU�

��� $� GLIIHUHQW� 0RWLRQV� -XGJH�� WKH� WKHQ�VLWWLQJ� +RQRUDEOH� -XGLWK� /�$�

)ULHGPDQ�� VRRQ� KHOG� D� EULHI� KHDULQJ� RQ� ERWK� 31&¶V� DQG� (OOHQERJHQ¶V

RXWVWDQGLQJ�32¶V���(OOHQERJHQ¶V�DWWRUQH\��KRZHYHU��GLG�QRW�DSSHDU���&RXUW�VWDII

WHOHSKRQHG�KLV�RIILFH� WR�QR�DYDLO��DQG� WKH�KHDULQJ��D�GLDORJXH�VROHO\�EHWZHHQ

WKH�MXGJH�DQG�FRXQVHO� IRU�31&��SURFHHGHG�ZLWKRXW�KLP�� �7KH�FRXUW�EHJDQ�E\

VWDWLQJ�� ³>(OOHQERJHQ¶V� DWWRUQH\@� GLG� ILOH� REMHFWLRQV� WR� ZKDW� KH� UHIHUV� WR� DV

7KLUG� 3UHOLPLQDU\� 2EMHFWLRQV�� WKH� VHFRQG� GRFXPHQW� HQWLWOHG� 3UHOLPLQDU\

2EMHFWLRQV��EXW�LQ�D�ZD\��LW�LV�D�WKLUG�VHW�EHFDXVH�WKH�PRWLRQ�WR�VWULNH��,�WKLQN�

ZDV� LQ� WKH� QDWXUH� RI� 3UHOLPLQDU\� 2EMHFWLRQV�´� � 2I� 31&¶V� 32¶V� DQG� LWV� HDUOLHU

PRWLRQ�WR�VWULNH��-XGJH�)ULHGPDQ�VWDWHG�WKDW�³WKDW�VKRXOG�KDYH�DOO�EHHQ�GRQH

                                                                                                                                      
EHIRUH�WKH�KHDULQJ�GDWH�� �7KH�FRYHU�VKHHW�LV�GDWH�VWDPSHG�ZLWK� WZR�GLIIHUHQW
GDWHV�� �RQFH�DV�RI�RQH�ZHHN�EHIRUH�WKH�KHDULQJ��DQG�RQFH�DV� RI� WKH�KHDULQJ
GDWH�
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DW�RQFH�´��$OWKRXJK�VKH�QRWHG�WKDW�(OOHQERJHQ¶V�DWWRUQH\¶V�DEVHQFH�UHVXOWHG�LQ

WKH� ZDLYHU� RI� KLV� 32¶V� WR� 31&¶V� 32¶V� WR� WKH� DPHQGHG� FRPSODLQW�� VKH� VWLOO

FRQVLGHUHG�ZKHWKHU�31&¶V�PRWLRQ�WR�VWULNH�WKH�DPHQGHG�FRPSODLQW�KDG�EHHQ�D

IRUP�RI�SUHOLPLQDU\�REMHFWLRQ�DQG�WKXV��ZKHWKHU�31&¶V�VXEVHTXHQW�32¶V�WR�WKH

DPHQGHG� FRPSODLQW� ZHUH� QRW� SURSHUO\� EHIRUH� KHU�� � ,QLWLDOO\�� VKH� IRXQG� WKH

PRWLRQ� WR� VWULNH� ZDV� D� IRUP� RI� SUHOLPLQDU\� REMHFWLRQ�� � 6KH� WKXV� LQLWLDOO\

FRQFOXGHG� WKDW� VKH� FRXOG�QRW� FRQVLGHU� 31&¶V� 32¶V� WR� WKH� DPHQGHG� FRPSODLQW

DQG�WKDW�31&�VKRXOG�DQVZHU��

                                        
�� �7KH�MXGJH�FRQVLGHUHG�KHUVHOI�ERXQG� WR�DGGUHVV�WKH� LVVXH� UHJDUGOHVV�RI� WKH
XQH[SODLQHG�DEVHQFH�RI�(OOHQERJHQ¶V�DWWRUQH\�

7+(�&2857���6R�WR�WKDW�H[WHQW��0U��.QDSS��ZKR�LV�QRW�KHUH
WR�SURFHHG��LV�PDNLQJ�D�FRUUHFW�DUJXPHQW�

05��0&$11(<�>&RXQVHO�IRU�31&@���,V�WKDW�ZKDW�KH�KDV�UDLVHG
LQ�KLV�UHVSRQVH"

7+(�&2857���<HV���7KDW¶V�ZKDW�KH�LV�VD\LQJ���+H�LV�QRW�KHUH
WR� SXUVXH� WKRVH�� VR� ,� FDQ� GLVUHJDUG� KLV� 3UHOLPLQDU\
2EMHFWLRQV�� EXW� ,¶P� VWLOO� VWXFN� DQ\KRZ�� EHFDXVH� ZKHQ� WKH
0RWLRQ�WR�6WULNH�IRU�QRQ�FRPSOLDQFH�ZLWK�-XGJH�)DULQR¶V�2UGHU�ZDV
GHQLHG��WKHUH�VKRXOG�KDYH�EHHQ�DQ�$QVZHU�ILOHG��������

��
7KH� UXOHV� GRQ¶W� JLYH�\RX� OHDYH� WR� ILOH� DQ\� RWKHU� 3UHOLPLQDU\

2EMHFWLRQV�� � 7KH� RQO\� GRFXPHQW� ,� VKRXOG�EH� ORRNLQJ� DW� KHUH� ��� ,
PHDQ�� ,� VKRXOGQ¶W� HYHQ� EH� ORRNLQJ� DW� WKH� GRFXPHQW�� � 7KH� RQO\
GRFXPHQW�WKDW�VKRXOG�KDYH�EHHQ�ILOHG�LV�DQ�$QVZHU��RU�D�0RWLRQ�WR
-XGJH�)ROLQR�WR�UHFRQVLGHU��ZKLFK�LV�QRZ�WRR�ODWH���,W�FDQ¶W�EH�GRQH�

��
05�� 0&$11(<�� � ,� NQRZ� \RX� KDYH� WR� UDLVH� WKHP� DOO� DW� WKH

VDPH�WLPH���7KDW¶V�WKH�UXOH>@���%XW�VLQFH�WKDW�0RWLRQ�WR�6WULNH�ZDV
QRW�D�3UHOLPLQDU\�2EMHFWLRQ���

7+(�&2857���,W�ZDV�LQ�WKH�QDWXUH�RI�D�3UHOLPLQDU\�2EMHFWLRQ�
,W�VKRXOG�KDYH�EHHQ�D�3UHOLPLQDU\�2EMHFWLRQ���7KDW¶V�KRZ�\RX�PDNH
D� 0RWLRQ� WR� 6WULNH� IRU� VRPHWKLQJ� RXW� RI� WLPH�� LW¶V� E\� 3UHOLPLQDU\
2EMHFWLRQV�
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��� +RZHYHU��DIWHU�FRQVXOWLQJ�D�VRXUFH�QRW�RI� UHFRUG�� WKH�FRXUW� FKDQJHG� LWV

PLQG� DQG� EHFDPH� FRQYLQFHG� WKDW� 31&¶V� FRXQVHO� ZDV� FRUUHFW� LQ� UHSUHVHQWLQJ

WKDW�D�SUH�WULDO�PRWLRQ� WR�VWULNH� LV�QRW�D� IRUP�RI�SUHOLPLQDU\� REMHFWLRQ��� � 7KH

FRXUW�WKXV�FRQFOXGHG�WKDW�31&¶V�WKLUG�VHW�RI�32¶V�ZHUH�DFWXDOO\�RQO\�LWV�VHFRQG

�DQG� LWV� ILUVW� WR� WKH� DPHQGHG� FRPSODLQW��� � $W� WKLV� WLPH� WKH� FRXUW� HQWHUHG� DQ

RUGHU�ILQGLQJ�(OOHQERJHQ¶V�32¶V�WR�31&¶V�32¶V�³RYHUUXOHG�IRU�IDLOXUH�WR�DSSHDU�´

���� 7KH�FRXUW¶V�UHFRUG�VWDWHPHQW�PDNHV�LW�TXLWH�FOHDU�WKDW�LW�ZDV�RQO\�DIWHU

FRPLQJ�WR��DQG�LQ�UHOLDQFH�XSRQ��WKH�FRQFOXVLRQ�WKDW�D�SUH�WULDO�PRWLRQ�WR�VWULNH

LV�QRW�D�IRUP�RI�SUHOLPLQDU\�REMHFWLRQ��WKDW�LW� UHDFKHG�WKH�VXEVWDQFH�RI�31&¶V

32¶V� WR� WKH�DPHQGHG�FRPSODLQW�� �7KH�FRXUW� WKHQ�HQWHUHG�DQ�RUGHU� VXVWDLQLQJ

31&¶V� 32¶V� WR� WKH� DPHQGHG� FRPSODLQW� DQG� GLVPLVVLQJ� (OOHQERJHQ¶V� DPHQGHG

                                                                                                                                      

�(PSKDVLV�DGGHG��
��7KH�RQO\�UHFRUG�LQGLFDWLRQ�RI�RU�H[SODQDWLRQ�IRU�WKH�VKLIW�LQ�WKH�FRXUW¶V�SRVLWLRQ
IROORZV�

05��0&$11(<���:HOO��,�WKLQN�ZKHQ�WKHUH�LV�D�3OHDGLQJ�ILOHG�LQ
YLRODWLRQ�RI�D�&RXUW�2UGHU��ZKDW�,� WKRXJKW�ZDV�LQ�YLRODWLRQ��-XGJH
)ROLQR�GLVDJUHHG��EXW�LW¶V�QRW�LQ�WKH�QDWXUH�RI�D���

7+(�&2857���,W¶V�QRW����\RX�DUH�VD\LQJ�LW¶V�QRW�D�SUHOLPLQDU\
REMHFWLRQ"� � /HW� PH� MXVW� GRXEOH�FKHFN�� � %HFDXVH� LI� LW¶V� QRW�� WKHQ
VLQFH�KH�LV�QRW�KHUH�WR�SURFHHG����OHW�PH�MXVW�ORRN�

<RX� DUH� ULJKW�� � 0RWLRQ� WR� 6WULNH� LV� QRW� D� 3UHOLPLQDU\
2EMHFWLRQ���2ND\�

,Q� WKDW� FDVH�� VLQFH�0U�� .QDSS� LV� QRW� KHUH�� DQG� KH� KDV
KDG�WKH�OXFN�RI�KDYLQJ����PRUH�PLQXWHV�WR�JHW�KHUH�WKDQ�RUGLQDULO\
ZRXOG�EH�JLYHQ��KLV�3UHOLPLQDU\�2EMHFWLRQV�DUH�RYHUUXOHG�IRU�IDLOXUH
WR�DSSHDU���6RUU\�WR�JLYH�\RX�D�IULJKW�

�(PSKDVLV�DGGHG��� �7KHUH� LV�QR� UHFRUG�H[SODQDWLRQ� RI�ZKDW� VRXUFH� WKH� MXGJH
FRQVXOWHG�
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FRPSODLQW� IRU� IDLOXUH� WR� DPHQG��ZLWK�SUHMXGLFH�� � %RWK� RUGHUV�ZHUH� GDWHG� DQG

HQWHUHG�6HSWHPEHU����������

���� )LIWHHQ� GD\V� ODWHU�� (OOHQERJHQ� ILOHG� D� PRWLRQ� IRU� UHFRQVLGHUDWLRQ�� � +H

UHSUHVHQWHG�WKDW�³>E@HFDXVH�RI�D�FRPPXQLFDWLRQ�SUREOHP�LQ�KLV�RIILFH��FRXQVHO

IRU�3ODLQWLII�GLG�QRW�GLDU\�WKLV�GDWH�SURSHUO\��ZDV�QRW�LQ�WRZQ��DQG�WKXV�IDLOHG�WR

DSSHDU�DW�VDLG�KHDULQJ�´��$V�WR�31&¶V�DOOHJHG�ZDLYHU�RI�LWV�³WKLUG´�VHW�RI�32¶V�

ZLWKRXW� FLWDWLRQ� WR� DXWKRULW\�� (OOHQERJHQ� VWDWHG� WKDW� ³>W@KH� FDVH� ODZ�� LQ� WKLV

FLUFXPVWDQFH�� QRWHV� WKDW� WKH� GHPXU>U@HU�PD\� EH� UDLVHG� ODWHU� DV� D� VXPPDU\

MXGJPHQW� PRWLRQ�� EXW� WKDW� 'HIHQGDQW� FDQ>@QRW� GR� LW� DW� WKLV� WLPH� DQG� PXVW

DQVZHU�´� � 31&� UHVSRQGHG� D� ZHHN� ODWHU�� ZLWKRXW� FLWDWLRQ� WR� DXWKRULW\�� WKDW

(OOHQERJHQ¶V�UHFRQVLGHUDWLRQ�PRWLRQ��DV�D�SRVW�WULDO�PRWLRQ��ZDV�XQWLPHO\�� IRU

LW�KDG�EHHQ�ILOHG�EH\RQG�D�WHQ�GD\�SHULRG�IURP�WKH�RUGHU�VXVWDLQLQJ�31&¶V�32¶V

WR�KLV�DPHQGHG�FRPSODLQW��� �31&�DOVR�PDLQWDLQHG� LWV�PRWLRQ� WR� VWULNH� VLPSO\

FRXOG�QRW�EH�YLHZHG�DV�D�IRUP�RI�SUHOLPLQDU\�REMHFWLRQ���)LQDOO\��LW�DYHUUHG�WKDW

(OOHQERJHQ�KDG�WZLFH�EHHQ�QRWLILHG�RI�WKH�KHDULQJ�GDWH�ZKLFK�KH�KDG�PLVVHG�

ILUVW�E\�FRYHU� OHWWHU�WR�31&¶V�32¶V��DQG�VHFRQG�� LQ�DFFRUGDQFH�ZLWK�$OOHJKHQ\

                                                                                                                                      

��2Q�WKH�FRQWUDU\��KRZHYHU��³>D@�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�LV�QRW�D�SRVW�WULDO
PRWLRQ�� �$�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�LV�DGGUHVVHG�WR�WKH�VRXQG�GLVFUHWLRQ�RI
WKH�WULDO�FRXUW�DQG�PD\�EH�ILOHG�ZLWKLQ�WKLUW\�GD\V�RI�WKH�GDWH�RI�WKH�RUGHU�XSRQ
ZKLFK�UHFRQVLGHUDWLRQ�LV�VRXJKW�´��0RRUH�Y��0RRUH������3D��������������$��G
����������������� �6HH�3D�5�$�3�������E�� ���� �DSSOLFDWLRQ� IRU� UHFRQVLGHUDWLRQ
PXVW�EH�ILOHG�ZLWKLQ�WLPH�SUHVFULEHG�E\�ODZ��DQG�RUGHU�VWDWLQJ�RQ�LWV�IDFH�WKDW
UHFRQVLGHUDWLRQ� LV�H[SUHVVO\� JUDQWHG��PXVW� EH� ILOHG�ZLWKLQ� WLPH� SHUPLWWHG� IRU
ILOLQJ�DSSHDO����6HH�DOVR�+XWFKLVRQ�E\�+XWFKLVRQ�Y��/XGG\������$��G�����
�3D��6XSHU������������GD\V�IRU�ILQDO��DSSHDODEOH�RUGHU��
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&RXQW\� /RFDO� 5XOH� �����H��� ZKHQ� KH� ILOHG� KLV� 32¶V� WR� 31&¶V� 32¶V� WR� WKH

DPHQGHG�FRPSODLQW��

���� 2Q� 2FWREHU� ��� ������ WKH� FRXUW� GHQLHG� (OOHQERJHQ¶V� PRWLRQ� IRU

UHFRQVLGHUDWLRQ�DQG�LVVXHG�D�PHPRUDQGXP�RSLQLRQ���,Q�WKLV�RSLQLRQ��WKH�FRXUW

GLG�QRW�DGGUHVV�WKH�TXHVWLRQ�LW�KDG�FRQVLGHUHG�SUHOLPLQDULO\�DQG�DV�D�WKUHVKROG

LVVXH� DW� WKH� KHDULQJ�� ZKHWKHU� 31&¶V� PRWLRQ� WR� VWULNH� KDG� EHHQ� D� IRUP� RI

SUHOLPLQDU\� REMHFWLRQ�� � ,QVWHDG�� WKH� FRXUW� VWDWHG� VLPSO\� WKDW� (OOHQERJHQ¶V

H[FXVH� IRU� IDLOXUH� WR� DSSHDU�ZDV�QRW� VDWLVIDFWRU\�XQGHU� 3HQQV\OYDQLD� 5XOH� RI

&LYLO�3URFHGXUH������WKDW�LW�KDG�FRQVLGHUHG�(OOHQERJHQ¶V�32¶V�WR�31&¶V�32¶V�WR

WKH�DPHQGHG�FRPSODLQW�LQ�DQ\�HYHQW�DQG�KDG�IRXQG�WKHP�WR�EH�ZLWKRXW�PHULW�

DQG� LWHUDWHG� WKDW�� DV� D� FRXUW� RI� FRRUGLQDWH� MXULVGLFWLRQ�� LW�ZDV� FRQVWUDLQHG� WR

DJUHH�ZLWK�-XGJH�)DULQR¶V�HDUOLHU�RUGHU�VXVWDLQLQJ�31&¶V�32¶V�LQ�WKH�QDWXUH�RI�D

GHPXUUHU�WR�WKH�RULJLQDO�FRPSODLQW��VLQFH�(OOHQERJHQ¶V�DPHQGHG�FRPSODLQW�KDG

QRW�FRUUHFWHG�WKH�GHIHFWV�ZKLFK�KDG�OHG�WR�WKH�HDUOLHU�GHPXUUHU�

���� (OOHQERJHQ�WKHQ�VLPXOWDQHRXVO\�ILOHG�WZR�VHSDUDWH�DQG�WLPHO\��QRWLFHV�RI

DSSHDO�� RQH� IURP� WKH� RUGHU� GHQ\LQJ� KLV� 32¶V� WR� 31&¶V� 32¶V� WR� WKH� DPHQGHG

FRPSODLQW�IRU�KLV�IDLOXUH�WR�DSSHDU��DQG�WKH�RWKHU� IURP�WKH�FRXUW¶V�RUGHU�ERWK

                                        
��:H�KDYH�QR�LQGLFDWLRQ�RI�ZKHWKHU�LW�ZDV�(OOHQERJHQ�RU�DQ�RIILFH�VWDII�PHPEHU
ZKR�DFWXDOO\�UHDG�WKH�FRYHU�OHWWHU��RU�ZKR�ILOHG�WKH�32¶V�WR�32¶V�
���$OWKRXJK�ILOHG����GD\V�DIWHU�WKH�6HSWHPEHU����RUGHUV��WKH\�ZHUH�WLPHO\�GXH
WR�WKH�0RQGD\��2FWREHU����������&ROXPEXV�'D\�KROLGD\���%DVVHWW�Y��%DVVHWW�
���� 3D�� ����� ���� $��G� ���� �������� 3D�5�$�3�� ����� �� 3D�&�6�� �� ������ � 7KH
PRWLRQ�IRU�UHFRQVLGHUDWLRQ�QHYHU�KDYLQJ�EHHQ�H[SUHVVO\�JUDQWHG�E\�DQ�RUGHU�VR
VWDWLQJ�ZKLOH�LW�ZDV�XQGHU�FRQVLGHUDWLRQ��LW�KDG�QR�HIIHFW�RQ�WKH�DSSHDO�SHULRG�
3D�5�$�3�������
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JUDQWLQJ� 31&¶V� 32¶V� WR� WKH� DPHQGHG� FRPSODLQW� DQG� GLVPLVVLQJ� WKH� DPHQGHG

FRPSODLQW�� � 7KH� IRUPHU� DSSHDO�ZDV� GRFNHWHG� DW� RXU� DSSHOODWH� GRFNHW� �����

3LWWVEXUJK� ������ DQG� WKH� ODWWHU� FRQVHFXWLYHO\� DW� ������� � 6HYHUDO� PRQWKV

WKHUHDIWHU��ZH�VXD�VSRQWH�GLVPLVVHG�WKH�DSSHDO�DW�GRFNHW�������DV�GXSOLFDWLYH

DQG�XQQHFHVVDU\�����8SRQ�WKH�WULDO�FRXUW¶V�RUGHU�LPPHGLDWHO\�DIWHU�KH�ILOHG�KLV

QRWLFHV� RI� DSSHDO�� (OOHQERJHQ� SURPSWO\� ILOHG� D� FRQFLVH� VWDWHPHQW� RI�PDWWHUV

FRPSODLQHG�RI�RQ�DSSHDO��WKH�ILUVW�RI�ZKLFK�VWDWHG���³7KH�FRXUW�FRPPLWWHG�HUURU

DW�ODZ�LQ�DSSDUHQWO\�FRQFOXGLQJ�WKDW�D�PRWLRQ�WR�VWULNH�IRU�XQWLPHOLQHVV�LV�QRW

DQ� REMHFWLRQ� ZLWKLQ� WKH� PHDQLQJ� RI� 3D�5�&�3�� �����D�� ����´� � 6LPLODUO\�� RQ

DSSHDO��(OOHQERJHQ�DVNV�XV�VROHO\�WR�GHWHUPLQH�³>Z@KHWKHU�D�0RWLRQ� WR�6WULNH

IRU�XQWLPHOLQHVV�LV�DQ�REMHFWLRQ�ZLWKLQ�WKH�PHDQLQJ�RI�3D�5�&�3�������D������´

���� 2XU�VWDQGDUG�RI� UHYLHZ�PDQGDWHV� WKDW� ³>R@Q�DQ�DSSHDO� IURP�DQ�>R@UGHU

VXVWDLQLQJ�SUHOLPLQDU\�REMHFWLRQV�>ZKLFK�ZRXOG�UHVXOW�LQ�WKH�GLVPLVVDO�RI�VXLW@�

ZH� DFFHSW� DV� WUXH� DOO� ZHOO�SOHDGHG�PDWHULDO� IDFWV� VHW� IRUWK� LQ� WKH� DSSHOODQWV¶

FRPSODLQW�DQG�DOO�UHDVRQDEOH�LQIHUHQFHV�ZKLFK�PD\�EH�GUDZQ�IURP�WKRVH�IDFWV�´

                                        
���,Q�GRLQJ�VR��WKLV�FRXUW�ZDV�XQGHU�WKH�PLVWDNHQ�LPSUHVVLRQ�WKDW�WKH�0RWLRQV
&RXUW� KDG� HQWHUHG� RQH� RUGHU�� IURP� ZKLFK� WZR� DSSHDOV� KDG� EHHQ� WDNHQ�
+RZHYHU��LQ�UXOLQJ�RQ�(OOHQERJHQ¶V�VXEVHTXHQW�PRWLRQ�WR�UHLQVWDWH�WKH�DSSHDO
DW��������RXU�FRXUW�VSHFLILFDOO\�VWDWHG�WKDW�DQ\�RWKHUZLVH�SURSHUO\�SUHVHUYHG
LVVXH� UHJDUGLQJ� WKLV� FDVH�PLJKW� EH� UDLVHG� DW� ������� � $OWKRXJK� WKH� 0RWLRQV
&RXUW� VLJQHG� WZR� VHSDUDWH� RUGHUV�� WKH\� ZHUH� HQWHUHG� DW� WKH� VDPH� WLPH� DQG
GXULQJ� WKH� VDPH� KHDULQJ�� �:H� ILQG�� WKHUHIRUH�� WKDW� ERWK� RUGHUV� DUH� SURSHUO\
EHIRUH� RXU� FRXUW�� DQG� ZH� WUHDW� WKHP� DV� RQH� RUGHU�� DW� RXU� GRFNHW� �����
3LWWVEXUJK� ������ � 7KH� GLVPLVVDO� RI� GRFNHW� ������� LQ� RWKHU� ZRUGV�� GRHV� QRW
SUHFOXGH� XV� IURP� FRQVLGHULQJ� WKH� SURSULHW\� RI� WKH� 0RWLRQV� &RXUW¶V� RUGHU
RYHUUXOLQJ� (OOHQERJHQ¶V� 32¶V� WR� 31&¶V� 32¶V� GXH� WR� KLV� DWWRUQH\¶V� IDLOXUH� WR
DSSHDU�
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)LOLSRYLFK� Y�� -�7�� ,PSRUWV�� ,QF��� ���� $��G� ���� �3D�� 6XSHU�� ������� � 7KLV

VWDQGDUG� LV� HTXDOO\� DSSOLFDEOH� WR� RXU� UHYLHZ� RI� 32¶V� LQ� WKH� QDWXUH� RI� D

GHPXUUHU�� �0LOOHU�Y��3HUDLQR�� ����$��G� ���� �3D�� 6XSHU�� ������� �:KHUH�� DV

KHUH��XSKROGLQJ�VXVWDLQHG�SUHOLPLQDU\�REMHFWLRQV�ZRXOG�UHVXOW�LQ�WKH�GLVPLVVDO

RI�DQ�DFWLRQ��ZH�PD\�GR�VR�RQO\�LQ�FDVHV�WKDW�DUH�FOHDU�DQG�IUHH�IURP�GRXEW�

%DNHU� Y�� &DPEULGJH� &KDVH�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������

$PEURVH� Y�� &URVV� &UHHN� &RQGRPLQLXPV�� ���� $��G� ����� ���� �3D�� 6XSHU�

������

7R� EH� FOHDU� DQG� IUHH� IURP� GRXEW� WKDW� GLVPLVVDO� LV� DSSURSULDWH�� LW
PXVW�DSSHDU�ZLWK�FHUWDLQW\�WKDW�WKH�ODZ�ZRXOG�QRW�SHUPLW�UHFRYHU\
E\� WKH� SODLQWLII� XSRQ� WKH� IDFWV� DYHUUHG�� � 6HH� 9LWWHFN� Y�
:DVKLQJWRQ� %URDGFDVWLQJ� &R��� ,QF��� >@�� ���� $��G� ������ ����
�3D��6XSHU��������� �$Q\�GRXEW�VKRXOG�EH�UHVROYHG�E\�D� UHIXVDO� WR
VXVWDLQ�WKH�REMHFWLRQV���,G�

0F*XLUH�Y��6KXEHUW������$��G�������������3D��6XSHU����������:H�UHYLHZ�IRU

PHULW�DQG�FRUUHFWQHVV����WKDW�LV�WR�VD\��IRU�DQ�DEXVH�RI�GLVFUHWLRQ���RU�DQ�HUURU

                                        
���2XU�VXSUHPH�FRXUW¶V�FRPPHQWV�XSRQ�WKH�IROORZLQJ�3�/�(��GHILQLWLRQ�SURYLGH�D
KHOSIXO�DOWHUQDWLYH�WR�WKH�OHJDOLVWLF�SKUDVH�³DEXVH�RI�GLVFUHWLRQ´�

'LVFUHWLRQ� LV� DEXVHG� ZKHQ� WKH� FRXUVH� SXUVXHG
UHSUHVHQWV� QRW� PHUHO\� DQ� HUURU� RI� MXGJHPHQW�� EXW
ZKHUH� WKH� MXGJPHQW� LV� PDQLIHVWO\� XQUHDVRQDEOH� RU
ZKHUH�WKH�ODZ�LV�QRW�DSSOLHG�RU�ZKHUH�WKH�UHFRUG�VKRZV
WKDW�WKH�DFWLRQ� LV�D� UHVXOW�RI� SDUWLDOLW\�� SUHMXGLFH�� ELDV
RU�LOO�ZLOO�

3�/�(��1HZ�7ULDO������ �2QH�ZD\�RI� VXPPLQJ�XS�DOO� WKH�TXDOLWLHV
GHVFULEHG� LQ� WKLV� GHILQLWLRQ� RI� D� YDOLG� H[HUFLVH� RI� GLVFUHWLRQDU\
SRZHU�LV�WR�VD\�WKDW�WKH�GHFLVLRQ�KDG�PHULW�� �&RQYHUVHO\��LI�WKH
UHDVRQ�IRU�SHUIRUPLQJ�D�GLVFUHWLRQDU\�DFW�KDG�QR�PHULW�� WKHQ�WKH
WULDO�FRXUW�DEXVHG�LWV�GLVFUHWLRQ���7KXV��ZKHQ�YLHZHG�LQ�WHUPV�RI�WKH
GHJUHH� RI� VFUXWLQ\� WKDW� VKRXOG� EH� DSSOLHG�� DQ� LQTXLU\� LQWR� DQ
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RI�ODZ���%DNHU��VXSUD���7KLV�FDVH�ZDV�GLVPLVVHG�DW�WKH�SUHOLPLQDU\�REMHFWLRQV

VWDJH�RQ�LVVXHV�RI�ODZ��RXU�VFRSH�RI�UHYLHZ�LV�WKXV�SOHQDU\�� �7KRUQEXUJK�Y�

/HZLV�� ���� 3D�� ����� ���� $��G� ���� ��������%RUGHQ�� ,QF�� Y�� $GYHQN�� ���

$��G������3D��6XSHU��������

���� :H� PD\� GLVSRVH� RI� RQH� SRUWLRQ� RI� WKLV� FDVH� TXLFNO\�� � :H� QHHG� QRW

FRQVLGHU�WKH�FRXUW¶V�RUGHU�ILQGLQJ�(OOHQERJHQ¶V�32¶V�WR�31&¶V�32¶V�ZHUH�ZDLYHG

GXH� WR� WKH�XQH[FXVHG�DEVHQFH� RI� KLV� DWWRUQH\�� � 7KDW� RUGHU� LV�PRRW�� � %HIRUH

HQWHULQJ� LW�� WKH�0RWLRQV�&RXUW� KDG�DOUHDG\� VXD� VSRQWH� UDLVHG�DQG� UXOHG�XSRQ

WKH� RQO\� LVVXH� UDLVHG� LQ� (OOHQERJHQ¶V� 32¶V� WR� 31&¶V� 32¶V�� YL]�� ZKHWKHU� 31&¶V

PRWLRQ�WR�VWULNH�ZDV�OHJDOO\�D�IRUP�RI�SUHOLPLQDU\�REMHFWLRQ��DQG�WKXV�ZKHWKHU

31&¶V�32¶V�WR�WKH�DPHQGHG�FRPSODLQW�KDG�EHHQ�ZDLYHG�����)RU�WKLV�UHDVRQ��DQG

XQGHU� WKHVH�XQLTXH� IDFWV��ZH� QHHG� QRW� FRQVLGHU� WKH� FRXUW¶V� RUGHU� RYHUUXOLQJ

(OOHQERJHQ¶V�32¶V�WR�31&¶V�32¶V�IRU�KLV�DWWRUQH\¶V�IDLOXUH�WR�DSSHDU���

                                                                                                                                      
DEXVH� RI� GLVFUHWLRQ� LV� RSHUDWLRQDOO\� HTXLYDOHQW� DV� RQH� LQWR
WKH�PHULW�RI�WKH�WULDO�FRXUW¶V�GHFLVLRQ�

&RNHU�Y��6�0��)OLFNHQJHU�&R��� ����3D�� ����� �������� ���� $��G� ����������
�SUHFLVH�XVDJH�DQG�VSHOOLQJ�LQ�RULJLQDO���HPSKDVLV�DGGHG��
��� :H� GR� QRW� FRQFOXGH� IURP� WKH� UHFRUG� EHIRUH� XV� WKDW� WKH� 0RWLRQV� &RXUW
FRQVLGHUHG� WKH�PHULWV� RI�(OOHQERJHQ¶V� 32¶V� EHIRUH� ILQGLQJ� WKHP�ZDLYHG�� � 7KH
0RWLRQV�&RXUW¶V� VWDWHPHQW� LQ� LWV�RSLQLRQ� WR�XV� WKDW� LW� GLG� VR�PHUHO\� LQGLFDWHV
WKDW� LW� FRQVLGHUHG� WKH� LVVXH�� QRW� WKH� SOHDGLQJ�� � 7KH� FRXUW� SODLQO\� YLHZHG� WKH
LVVXH�DV�EHLQJ�RI�VXIILFLHQW�LPSRUWDQFH�WR�ZDUUDQW�UDLVLQJ�LW�VXD�VSRQWH��TXLWH
DSDUW�IURP�DQ\�FRQVLGHUDWLRQ�RI�(OOHQERJHQ¶V�32¶V�RU�KLV�DEVHQFH���%\�GRLQJ�VR�
WKH�FRXUW�LQ�HIIHFW�IRXQG�WKDW�LVVXH�QRQ�ZDLYDEOH�
���%HFDXVH�WKLV�RUGHU�LV�PRRW��ZH�H[SUHVV�QR�RSLQLRQ�RQ�WKH�TXHVWLRQ�ZKHWKHU�
DW� WKLV� SUH�WULDO� VWDJH�� ZLWKRXW� SULRU� LQTXLU\� DV� WR� QRWLFH�� LW� ZDV� ZLWKLQ� WKH
FRXUW¶V�GLVFUHWLRQ� WR� UHIXVH� WR� FRQVLGHU� WKH� VXEVWDQFH�RI�(OOHQERJHQ¶V� 32¶V� WR
32¶V�GXH�WR�KLV�DEVHQFH���31&�FLWHV�QR�DXWKRULW\�IRU�LWV�SRVLWLRQ�RQ�WKLV�SRLQW�
6HH�$QGHUVRQ�Y��3HQQV\OYDQLD�)LQDQFLDO�5HVSRQVLELOLW\�$VVLJQHG�&ODLPV
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���� :H� QH[W� WXUQ� WR� WKH� RUGHU� VXVWDLQLQJ� 31&¶V� 32¶V� DQG� GLVPLVVLQJ� WKH

DPHQGHG�FRPSODLQW�IRU�(OOHQERJHQ¶V�IDLOXUH�WR�DPHQG���)DFLDOO\��LW�ZRXOG�DSSHDU

(OOHQERJHQ�KDV�DEDQGRQHG�KLV�FKDOOHQJH� WR� WKLV�RUGHU�RQ�DSSHDO�� IRU�KH�GRHV

QRW�DGGUHVV� WKH� LVVXH�RI�KLV� IDLOXUH�WR�DPHQG�� �+RZHYHU�� WKH� LVVXH� UDLVHG�E\

(OOHQERJHQ�LV� WKH�VDPH�DV� WKDW�XWLOL]HG�E\� WKH�FRXUW�DV�D�WKUHVKROG�TXHVWLRQ�

7KH�FRXUW�RQO\�FRQVLGHUHG�31&¶V�32¶V�WR�WKH�DPHQGHG�FRPSODLQW�EHFDXVH�LW�KDG

ILUVW�FRQFOXGHG�WKDW��OHJDOO\��D�PRWLRQ�WR�VWULNH�IRU�IDLOXUH�WR�IROORZ�D�FRXUW�VHW

GHDGOLQH�LV�QRW�D�IRUP�RI�SUHOLPLQDU\�REMHFWLRQ���%HFDXVH�WKH�FRXUW�IROORZHG�WKLV

XQXVXDO�SURFHGXUH��(OOHQERJHQ�KDV��E\�UDLVLQJ�VROHO\�WKH�VDPH�WKUHVKROG�LVVXH

RI�ODZ��TXHVWLRQHG�WKH�SURSULHW\�RI�WKH�FRXUW¶V�FRQVLGHULQJ�31&¶V�32¶V��DQG�DOVR

RI�LWV�GLVPLVVLQJ�WKH�DPHQGHG�FRPSODLQW�RQ�WKH�PHULWV�RI�31&¶V�32¶V�

                                                                                                                                      
3ODQ������$��G�����������3D��6XSHU���������³&RXQVHO�LV�XQGHU�WKH�VDPH�GXW\
WR�DSSHDU�DW�FRQFLOLDWRU\�RU�SUH�WULDO�FRQIHUHQFHV�DV�KH�RU�VKH�LV�WR�DSSHDU�IRU
WULDO�´��� 6WHLQIXUWK� Y�� /D0DQQD�� ���� $��G� ������ ����� �3D�� 6XSHU�� �����
�EDODQFLQJ� DQDO\VLV� DSSOLHV� WR� ZDLYHU� IRU� IDLOXUH� WR� DSSHDU��� 3D�5�&�3�� ���
�HIIHFW�RI�IDLOXUH�WR�DSSHDU�IRU�WULDO����&I��3DQWRMD�Y��6SURWW������$��G������3D�
6XSHU�� ������ �DEVHQFH� DW� DUELWUDWLRQ� SURFHHGLQJ� QRW� SUHMXGLFLDO� IRU� WULDO� GH
QRYR�SXUSRVHV��

1RU�QHHG�ZH�FRQVLGHU�31&¶V�SULRU�DUJXPHQW�WKDW�LW�ZDV�ZLWKLQ�WKH�FRXUW¶V
GLVFUHWLRQ�WR�UHIXVH�WR�FRQVLGHU�WKH�SOHDGLQJ�EHFDXVH�(OOHQERJHQ�KDG�IDLOHG�WR
VHUYH�LW�XSRQ�RSSRVLQJ�FRXQVHO���6HH�6KDUS�Y��9DOOH\�)RUJH�0HGLFDO�&HQWHU
	� +HDUW� +RVS��� ,QF��� ���� 3D�� ����� ���� $��G� ���� ������� �UXOHV� UHJDUGLQJ
VHUYLFH�RI�SURFHVV�PXVW�EH�FRQVWUXHG�VWULFWO\����3D�5�&�3�������VHUYLFH�RI�OHJDO
SDSHUV�RWKHU�WKDQ�RULJLQDO�SURFHVV�LV�UHTXLUHG��DOEHLW�DOORZHG�E\�PDLOLQJ����1R
ILQGLQJ� UHJDUGLQJ� VHUYLFH� RU� ODFN� WKHUHRI� LV� EHIRUH� XV� RWKHU� WKDQ� 31&¶V
UHSUHVHQWDWLRQ��WKH�0RWLRQV�&RXUW�GLG�QRW�UHVW�LWV�UXOLQJ�XSRQ�WKLV�SRLQW��DQG�LW
KDV�EHHQ�DEDQGRQHG�E\�31&�RQ�DSSHDO�� �&RPPRQZHDOWK�Y��5RGJHUV�� ���
$��G�������������3D��6XSHU��������

)LQDOO\��ZH�H[SUHVV�QR� RSLQLRQ�RQ� WKH� UHDVRQDEOHQHVV� RI� WKH� DWWRUQH\¶V
H[FXVH�IRU�IDLOXUH�WR�DSSHDU���&I��-XQJ�Y��6W��3DXO¶V�3DULVK������3D����������
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���� 31&�� IRU� LWV� SDUW�� FRQVLGHUV� LQ� LWV� EULHI�QHLWKHU� WKH� LVVXH� RI�ZKHWKHU� LWV

PRWLRQ�WR�VWULNH�WKH�DPHQGHG�FRPSODLQW�ZDV�D�IRUP�RI�SUHOLPLQDU\�REMHFWLRQ�

QRU� WKH� SURSULHW\� RI� WKH� FRXUW¶V� SURFHGXUH� LQ� UDLVLQJ� WKH� LVVXH� VXD� VSRQWH���

7KH� 0RWLRQV� &RXUW� KDV� DOVR� QHLWKHU� DGGUHVVHG� WKH� LVVXH� QRU� UHIHUUHG� WR� WKH

SURFHGXUH�LW�XWLOL]HG�DW�WKH�KHDULQJ��ZKHWKHU�LQ�LWV�3D�5�$�3�������D��RSLQLRQ�WR

XV��LWV�RSLQLRQ�H[SODLQLQJ�GHQLDO�RI�UHFRQVLGHUDWLRQ��RU�LWV�LQLWLDO�RUGHUV���,W�ZDV

WKH� WKUHVKROG� LVVXH� DW� WKH� KHDULQJ�� LW� ZDV� WKH� SULPDU\� LVVXH� LQ� (OOHQERJHQ¶V

UHFRQVLGHUDWLRQ� PRWLRQ�� DQG� LW� ZDV� WKH� SULPDU\� PDWWHU� FRPSODLQHG� RI� RQ

DSSHDO���1RQHWKHOHVV��WKH�DEVHQFH�RI�D�IXUWKHU�0RWLRQV�&RXUW�VWDWHPHQW�RQ�WKH

LVVXH� KDV� QRW� KLQGHUHG� RXU� UHYLHZ�� DQG� ZH� SURFHHG�� � &RPPRQZHDOWK� Y�

&RUWHV������$��G������3D��6XSHU��������

���� 7KH� FRXUW¶V� UHFRUG� VWDWHPHQWV� DUH� VXIILFLHQW� WR� VKRZ� WKDW� LW� ZRXOG� QRW

KDYH�FRQVLGHUHG�31&¶V�32¶V�WR�WKH�DPHQGHG�FRPSODLQW�DW�DOO��KDG�LW�IRXQG�WKDW

31&¶V� HDUOLHU� PRWLRQ� WR� VWULNH� ZDV� D� IRUP� RI� SUHOLPLQDU\� REMHFWLRQ�� � $V� WR

ZKHWKHU�RU�QRW�VKH�FRXOG�HYHQ�FRQVLGHU�31&¶V�32¶V�WR�WKH�DPHQGHG�FRPSODLQW

DIWHU�ILQGLQJ�(OOHQERJHQ¶V�32¶V�WR�32¶V�ZDLYHG��-XGJH�)ULHGPDQ�VWDWHG��³,¶P�VWLOO

                                                                                                                                      
$��G� ����� ������� �EDODQFH� RI� WKH� HTXLWLHV��� $QGHUVRQ�� VXSUD� �VDPH��
3D�5�&�3������
���31&�FRQILQHV�LWV�EULHI� WR�WKH�IROORZLQJ������(OOHQERJHQ¶V�FRXQVHO�ZDLYHG�KLV
32¶V� E\� KLV� IDLOXUH� WR� DSSHDU�� ��� KLV� DPHQGHG� FRPSODLQW� IDLOHG� WR� LQFOXGH
VXIILFLHQW�FKDQJHV�WR�VXUYLYH�WKH�HDUOLHU�GHPXUUHU���31&�FLWHV�RQO\�WKUHH�FDVHV
LQ�LWV�EULHI��RQH�IRU�WKH�VWDQGDUG�RI�UHYLHZ�DQG�WZR�IRU�LWV�VHFRQG�LVVXH��RQH�RI
ZKLFK�KDG�DOUHDG\�EHHQ�FLWHG�E\�WKH�0RWLRQV�&RXUW�LQ�LWV�RSLQLRQ����(OOHQERJHQ
GRHV�GLVFXVV� WKH� WKUHVKROG� TXHVWLRQ� LQ�KLV� EULHI�� EXW�KH� DOVR� FLWHV� RQO\� WKUHH
FDVHV��WZR�IRU�WKH�VWDQGDUG�RI�UHYLHZ�DQG�RQH��D�FDVH�RI�WKH�&RPPRQZHDOWK
&RXUW�E\�ZKLFK�ZH�DUH�QRW�ERXQG��IRU�WKH�WKUHVKROG�LVVXH�
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VWXFN�DQ\KRZ�´��:H�WDNH�WKLV�WR�PHDQ�WKDW�WKH�FRXUW�FRQVLGHUHG�WKH�LVVXH�WR�EH

QRQ�ZDLYDEOH�DQG�RQH�WKDW�FRXOG�SURSHUO\�EH�UDLVHG�E\�WKH�FRXUW�VXD�VSRQWH�

���� 7KLV�PHWKRG�RI�SURFHHGLQJ�ZDV�FRUUHFW���$V�GLVFXVVHG�LQIUD��WKH�VHFWLRQ

RI�5XOH������UHTXLULQJ�DOO�REMHFWLRQV�WR�EH�ILOHG�DW�RQFH�LV�PDQGDWRU\�DQG�PD\

QRW� EH� ZDLYHG� E\� WKH� FRXUW� XQGHU� WKH� JXLVH� RI� 3HQQV\OYDQLD� 5XOH� RI� &LYLO

3URFHGXUH�������

���� $OWKRXJK� LW� ZDV� SURSHU� IRU� WKH� FRXUW� WR� KDYH� UDLVHG� WKH� TXHVWLRQ�� LWV

UXOLQJ�RQ� WKH�SRLQW�RI� ODZ�ZDV� LQ� HUURU�� � ,W� VKRXOG�KDYH�PDLQWDLQHG� LWV� LQLWLDO

UHIXVDO� WR�FRQVLGHU�31&¶V� WKLUG�VHW� RI� SUHOLPLQDU\� REMHFWLRQV�� � $V� WKH�0RWLRQV

&RXUW�UHFRJQL]HG��XQGHU�3HQQV\OYDQLD�5XOH�RI�&LYLO�3URFHGXUH������E��

$OO�SUHOLPLQDU\�REMHFWLRQV�VKDOO�EH� UDLVHG�DW�RQH� WLPH�� �7KH\�VKDOO
VWDWH�VSHFLILFDOO\�WKH�JURXQGV�UHOLHG�XSRQ�DQG�PD\�EH�LQFRQVLVWHQW�
7ZR�RU�PRUH�SUHOLPLQDU\�REMHFWLRQV�PD\�EH�UDLVHG�LQ�RQH�SOHDGLQJ�

3D�5�&�3�������E����)DLOXUH�WR�UDLVH�DQ\�SRVVLEOH�JURXQGV�LQ�WKH�VLQJOH�DOORZDEOH

VHW�RI�SUHOLPLQDU\�REMHFWLRQV�PHDQV�WKDW�WKRVH�JURXQGV�PD\�QRW�EH�UDLVHG�DW�D

SUHOLPLQDU\�VWDJH�� �3D�5�&�3�������������� � �:KHWKHU� WKH�JURXQGV�DUH�ZDLYHG

                                        
����8QGHU�5XOH������FRXUWV�PD\�JLYH�D�OLEHUDO�FRQVWUXFWLRQ�WR�FHUWDLQ�SURFHGXUDO
UXOHV� LQ� RUGHU� ³WR� VHFXUH� WKH� MXVW�� VSHHG\�� DQG� LQH[SHQVLYH� GHWHUPLQDWLRQ� RI
HYHU\�DFWLRQ������´�DQG�PD\�GLVUHJDUG�³DQ\�HUURU�RU�GHIHFW�RI�SURFHGXUH�ZKLFK
GRHV�QRW�DIIHFW�WKH�VXEVWDQWLDO�ULJKWV�RI�SDUWLHV�´��3D�5�&�3��������7KH�FRQYHUVH
LV�DOVR�WUXH�

:H�ILQG�IXUWKHU�SHUVXDVLYH�VXSSRUW�IRU�WKH�FRXUW¶V�GHFLVLRQ�WR�WUHDW�31&¶V
FRPSOLDQFH�ZLWK�5XOH������DV�D�QRQ�ZDLYDEOH�LVVXH�LQ�<DQNR�Y��'RQDOGVRQ�
��� '�� 	� &�� ���� �������� ZKLFK� KHOG� WKH� UHTXLUHPHQW� WKDW� DOO� SUHOLPLQDU\
REMHFWLRQV� VKDOO� EH� UDLVHG� DW� WKH� VDPH� WLPH� LV� PDQGDWRU\� DQG� PD\� QRW� EH
ZDLYHG�XQGHU�5XOH�����
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IRU� RWKHU� SXUSRVHV� GHSHQGV� XSRQ� RWKHU� IDFWRUV�� LQFOXGLQJ� 3D�5�&�3�� �����E�

DQG�������

���� :KDW� WKH� 0RWLRQV� &RXUW� IDLOHG� WR� UHFRJQL]H�� KRZHYHU�� ZDV� WKDW� 31&¶V

PRWLRQ�WR�VWULNH�IHOO�GLUHFWO\�LQWR�RQH�RI�WKH�HQXPHUDWHG�JURXQGV�ZKLFK�PXVW�EH

UDLVHG� LQ� WKH� VLQJOH� DOORZDEOH� VHW� RI� SUHOLPLQDU\� REMHFWLRQV�� � 7KH� ���GD\

GHDGOLQH� IRU� WKH� ILOLQJ� RI� DQ� DPHQGHG� FRPSODLQW� VHW� E\� -XGJH� )DULQR�� ZKLFK

(OOHQERJHQ�ODWHU�PLVVHG��ZDV�D�GLVFUHWLRQDU\�DFW�PDGH�SRVVLEOH�E\�WKH�IROORZLQJ

UXOH�RI�FRXUW�

�H���,I�WKH�ILOLQJ�RI�DQ�DPHQGPHQW��DQ�DPHQGHG�SOHDGLQJ�RU�D�QHZ
SOHDGLQJ�LV�DOORZHG�RU�UHTXLUHG��LW�VKDOO�EH�ILOHG�ZLWKLQ�WZHQW\�GD\V
DIWHU�QRWLFH�RI�WKH�RUGHU�RU�ZLWKLQ�VXFK�RWKHU�WLPH�DV�WKH�FRXUW
VKDOO�IL[�

3D�5�&�3�������H���HPSKDVLV�DGGHG����+HUH��³VXFK�RWKHU�WLPH´�ZDV����GD\V���

7KLV�GHDGOLQH�ZDV�D�UXOH�RI�FRXUW�����31&¶V�PRWLRQ�WR�VWULNH�IRU�IDLOXUH�WR�FRPSO\

ZLWK�VXFK� UXOH�VKRXOG�KDYH�EHHQ� ILOHG� DQG� WUHDWHG�DV� D� SUHOLPLQDU\� REMHFWLRQ

XQGHU�WKH�IROORZLQJ�DXWKRULW\�

                                        
���,W�ZDV�DOVR�ZLWKLQ�-XGJH�)DULQR¶V�GLVFUHWLRQ�WR�H[WHQG�WKH�WLPH�KH�KDG�VHW�IRU
WKH�ILOLQJ�RI�WKH�DPHQGHG�FRPSODLQW�E\�IRXU�GD\V��DV�KH�GLG�� �7KH�FRXUW�PD\
LJQRUH� LQVXEVWDQWLDO� QRQ�FRPSOLDQFH� ZLWK� SURFHGXUDO� UXOHV� QRW� UHVXOWLQJ� LQ
SUHMXGLFH�� VXFK� DV� UXOHV� UHJDUGLQJ� GHDGOLQHV�� �3DXOLVK� Y�� %DNDLWLV�� ���� 3D�
����� �������� ���� $��G� ����� ������� �������� $QGHUVRQ� Y�� &HQWHQQLDO
+RPHV�� ,QF��� ���� $��G� ���� �3D�� 6XSHU�� ������� 3D�5�&�3�� ����� ������ � 6HH
DOVR� *ROGVERURXJK� Y�� &LW\� RI� 3KLODGHOSKLD�� ���� $��G� ���� �3D�� 6XSHU�
������� �7KHUH� LV�QR� UHFRUG� LQGLFDWLRQ�RI� -XGJH�)DULQR¶V� UHDVRQ�V�� IRU� GHQ\LQJ
31&¶V�0RWLRQ�WR�6WULNH�
���,W�LV�LUUHOHYDQW�ZKHWKHU�LW�LV�5XOH�RI�&LYLO�3URFHGXUH������H��ZKLFK�LV�VHHQ�DV
WKH� ³UXOH� RI� FRXUW�´� RU� WKH� 0RWLRQV� &RXUW¶V� GHDGOLQH� LWVHOI� DV� IL[HG� E\� -XGJH
)DULQR�XQGHU�WKH�DXWKRULW\�RI�WKDW�UXOH�
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�D�� 3UHOLPLQDU\� REMHFWLRQV� PD\� EH� ILOHG� E\� DQ\� SDUW\� WR� DQ\
SOHDGLQJ�DQG�DUH�OLPLWHG�WR�WKH�IROORZLQJ�JURXQGV�

��
����IDLOXUH�RI�D�SOHDGLQJ� WR�FRQIRUP�WR� ODZ�RU�UXOH�RI
FRXUW���������

3D�5�&�3�� �����D�� ���� �IRUPHUO\� IRXQG� DW� 3D�5�&�3�� �����E�� �������� � :H� DUH

XQDZDUH� RI� DQ\� RWKHU� SUH�WULDO�� ZULWWHQ� PRWLRQ� WR� VWULNH� DXWKRUL]HG� E\� RXU

UXOHV���

���� 7KH�5XOH������D������JURXQG�LV�ZHOO�HVWDEOLVKHG�LQ�3HQQV\OYDQLD�SUDFWLFH�

6HH�6QLGHU�Y��7KRUQEXUJK������3D�����������$��G�������������SUHOLPLQDU\

REMHFWLRQV� LQ� WKH� QDWXUH� RI�PRWLRQ� WR� VWULNH� IRU� IDLOXUH� WR� FRQIRUP� WR� UXOH� RI

FRXUW��� �6HH�DOVR�0DOHVNL�Y��0XWXDO�)LUH��0DULQH�	�,QODQG�,QV��&R������

3D�����������$��G��������������SUHOLPLQDU\�REMHFWLRQV�LQ�WKH�QDWXUH�RI�PRWLRQ

WR�VWULNH���.\OH�Y��0FQDPDUD�	�&ULVWH������3D�����������$��G�����������

�VDPH��� &LDQIUDQL� Y�� &RPPRQZHDOWK�� 6WDWH� (PSOR\HHV
� 5HWLUHPHQW

%RDUG�� ���� 3D�� ����� ���� $��G� ���� ������� �VDPH��� :LFNV� Y�� 0LO]RFR

%XLOGHUV��,QF�������3D�����������$��G������������VDPH���+XGRFN�HW�DO���Y�

                                        
���3URYLGLQJ�IXUWKHU�VXSSRUW� IRU�WKLV�FRQFOXVLRQ�LV� IRUPHU�5XOH������E���ZKLFK
PRUH�FORVHO\�PDWFKHG�WKH�SKUDVLQJ�RI�31&¶V�PRWLRQ�WKDQ�GRHV�WRGD\¶V�YHUVLRQ�

3UHOLPLQDU\�REMHFWLRQV�DUH�DYDLODEOH�WR�DQ\�SDUW\�DQG�DUH�OLPLWHG�WR
���

���� D� PRWLRQ� WR� VWULNH� RII� D� SOHDGLQJ� EHFDXVH� RI� ODFN� RI
FRQIRUPLW\�WR�ODZ�RU�UXOH�RI�FRXUW��������

3D�5�&�3�������E���UHVFLQGHG�DV�RI�-DQXDU\�����������HPSKDVLV�DGGHG��
���3HWLWLRQV�WR�VWULNH�MXGJPHQWV�XQGHU�3D�5�&�3�������DQG������DUH�VRPHWLPHV�
KRZHYHU��VW\OHG�DV�PRWLRQV�WR�VWULNH�
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'RQHJDO� 0XWXDO� ,QV�� &R��� ���� 3D�� ����� ���� $��G� ���� ������� �VDPH��

%RURXJK�2I�0LIIOLQEXUJ�Y��+HLP������$��G������3D��6XSHU���������VDPH��

���� 7KH� IDFW� WKDW� 31&� VW\OHG� LWV� SUHOLPLQDU\� REMHFWLRQV� DV� D� PRWLRQ� LV

LUUHOHYDQW�� �$W�RQH�WLPH�� WKH� WLWOH� XQGHU�ZKLFK� VXFK�D�SOHDGLQJ�ZDV� ILOHG�KDG

VLJQLILFDQFH�� EXW� LW� QR� ORQJHU� GRHV�� � 7KH� ����� H[SODQDWRU\� FRPPHQW� WR

DPHQGHG�5XOHV������DQG������LQFOXGHV�WKH�IROORZLQJ�FRPPHQWDU\�

)RUPHU� 5XOH� �����E�� FDWHJRUL]HG� SUHOLPLQDU\� REMHFWLRQV� DV� D
³PRWLRQ´�IRU�FHUWDLQ�W\SHV�RI� UHOLHI��D� ³SHWLWLRQ´� IRU�RWKHU� W\SHV�RI
UHOLHI��DQG�D�³GHPXUUHU�´��7KH�XVH�RI�WKHVH�WHUPV�ZDV�DSSURSULDWH
ZKHQ� WKH� UXOH� ZDV� LQLWLDOO\� SURPXOJDWHG� LQ� ������ HQDEOLQJ
SUDFWLWLRQHUV�WR�UHODWH�WKH�QHZ�UXOH�WR�SULRU�SUDFWLFH���7RGD\��WKH
XVH� RI� WKH� WHUPV� ³PRWLRQ´� DQG� ³SHWLWLRQ´� LQ� WKLV� FRQWH[W
FUHDWHV� FRQIXVLRQ�� � 1HZ� 5XOH� �����D�� LV� SKUDVHG� LQ� WHUPV� RI
JURXQGV�� H�J��� LQVXIILFLHQW� VSHFLILFLW\�� ODFN� RI� FDSDFLW\� WR� VXH� DQG
OHJDO� LQVXIILFLHQF\� �IRUPHUO\� WKH� GHPXUUHU��� � 7KLV� LV� D� FKDQJH� LQ
VW\OH�RQO\�

([SODQDWRU\�&RPPHQW��5XOH������������� �HPSKDVLV�DGGHG��� � 6XFK� FRQIXVLRQ

LQGHHG�UHVXOWHG�KHUH�

���� 7KH� FDVHV�PDQGDWH� WKDW� ZH� XSKROG� WKH� SURKLELWLRQ� DJDLQVW� ILOLQJ� VHULDO

SUHOLPLQDU\�REMHFWLRQV���,Q�������RXU�VXSUHPH�FRXUW�ZDV�SUHVHQWHG�ZLWK�D�FDVH

LQ� ZKLFK� DQ� RXW�RI�VWDWH� FRPSDQ\� ZDV� VXHG�� LW� ILOHG� D� PRWLRQ� WR� TXDVK

VXEVWLWXWHG�VHUYLFH�DQG�GLVPLVV�RQ�WKH�JURXQGV�WKDW�LW�ZDV�QRW�GRLQJ�EXVLQHVV

LQ� WKLV� &RPPRQZHDOWK� DQG� WKXV� GLG� QRW� IDOO� ZLWKLQ� WKH� VXEVWLWXWHG� VHUYLFH

SURYLVLRQV� RI� WKH� %XVLQHVV� &RUSRUDWLRQ� /DZ�� �<HQW]HU� Y�� 7D\ORU�:LQH� &R��
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����3D�����������$��G����������������7KH�FRXUW�RYHUUXOHG�WKH�PRWLRQ�DQG�JDYH

7D\ORU�WKH�RSSRUWXQLW\�WR�ILOH�SUHOLPLQDU\�REMHFWLRQV��ZKLFK�LW�GLG��LQ�WKH�QDWXUH

RI� D� GHPXUUHU�� � :LWKRXW� OHDYH� RI� FRXUW� RU� DJUHHPHQW� RI� WKH� SODLQWLII�� WKH

GHIHQGDQW� HLJKW� PRQWKV� ODWHU� ILOHG� D� VHFRQG� VHW� RI� SUHOLPLQDU\� REMHFWLRQV

FRQWHVWLQJ�SHUVRQDO�MXULVGLFWLRQ��DQG�DOVR�ZLWKGUHZ�LWV�GHPXUUHU���$W�WKH�WLPH�

WKH�FRXUW�KDG�QRW�\HW�UXOHG�RQ�WKH�VHW�RI�SUHOLPLQDU\�REMHFWLRQV�LW�KDG�DOORZHG

7D\ORU� WR� ILOH� DIWHU� RYHUUXOLQJ� LWV� PRWLRQ� WR� TXDVK�� � :KHQ� LW� GHQLHG� WKH

SUHOLPLQDU\�REMHFWLRQV�UDLVLQJ�MXULVGLFWLRQ��7D\ORU�DSSHDOHG���2XU�VXSUHPH�FRXUW

ZDV�SUHVHQWHG�ZLWK�WKH�LVVXH�RI�WKH�WLPHOLQHVV�RI�7D\ORU¶V�VHFRQG��MXULVGLFWLRQDO

SUHOLPLQDU\� REMHFWLRQV�� � 7KH� FRXUW� UHOLHG� XSRQ� LWV� FRQFOXVLRQ� WKDW� 7D\ORU� KDG

JHQHUDOO\�DSSHDUHG�DQG�FRQFHGHG�WKH�LVVXH�RI�SHUVRQDO�MXULVGLFWLRQ�E\�ILOLQJ�WKH

GHPXUUHU��DQG�LW�IRXQG�WKDW�DOORZLQJ�DPHQGPHQW�RI�WKH�SUHOLPLQDU\�REMHFWLRQV

ZRXOG�KDYH�EHHQ�XQIDLU��VLQFH�7D\ORU�KDG�REWDLQHG�QHLWKHU� OHDYH�RI� FRXUW�QRU

FRQVHQW�RI�WKH�RSSRVLQJ�SDUW\���+RZHYHU��WKH�FRXUW�DOVR�UHYLHZHG�WKH�UXOHV�IRU

SUHOLPLQDU\� REMHFWLRQV� VHW� IRUWK� DERYH�� DOEHLW� VLQFH� VOLJKWO\� DPHQGHG�� DQG

IRXQG� WKH�GHIHQGDQW�KDG�DOVR�ZDLYHG� WKH� LVVXH�RI� MXULVGLFWLRQ�EHFDXVH� LW� KDG

QRW�LQFOXGHG�WKDW�LVVXH�LQ�WKH�VLQJOH�SHUPLWWHG�VHW�RI�SUHOLPLQDU\�REMHFWLRQV�

,Q�RWKHU�ZRUGV��WKLV�UXOH�>DQG�LWV�OLVW�RI�JURXQGV@�HQWDLOV�WKH�SURSHU
SURFHGXUH�E\�ZKLFK�WKH�GHIHQGDQW�PD\�SUHOLPLQDULO\�DVVHUW�DW�RQH
DQG� WKH� VDPH� WLPH� TXHVWLRQV� RI� MXULVGLFWLRQ�� DV� ZHOO� DV� HUURUV� RI
IRUP�DQG�VXEVWDQFH�LQ�WKH�FRPSODLQW�

��

                                        
���2Q�DSSHDO��RXU�VXSUHPH�FRXUW�QRWHG�WKDW�VXFK�D�PRWLRQ�ZDV�LPSURSHU�DQG
VKRXOG�KDYH�EHHQ�UDLVHG�E\�ZD\�RI�SUHOLPLQDU\�REMHFWLRQ�
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7KH� VDOXWRU\� DQG� PDLQ� SXUSRVH� RI� WKH� UXOHV� LV� WR� UHGXFH� WKH
QXPEHU�RI�GLODWRU\�VWHSV��VR�SUHYDOHQW�DQG�SHUIHFWO\�SURSHU�XQGHU
SULRU� H[LVWLQJ� UXOHV� RI� SURFHGXUH��� ZKLFK� WKH� GHIHQGDQW�PD\� QRZ
WDNH� DGYDQWDJH� RI� SULRU� WR� ILOLQJ� DQ� DQVZHU� RQ� WKH�PHULWV� RI� WKH
DFWLRQ� DQG� WKXV� H[SHGLWH� WKH� UHDVRQDEOH� GLVSRVLWLRQ� RI� WKH
OLWLJDWLRQ�

,G��DW�������������$��G�DW������ �6HH�9DQW�Y��*LVK������3D���������������

$��G������������������RYHUUXOHG�RQ�RWKHU�JURXQGV���³5XOHV������E��DQG�����

UHTXLUH�D�GHIHQGDQW�WR�MRLQ�DOO�KLV�SUHOLPLQDU\�REMHFWLRQV�LQ�RQH�SOHDGLQJ��������

2WKHUZLVH��WKH\�ZLOO�EH�GHHPHG�ZDLYHG�´��

���� :H��WRR��KDYH�FRQVLGHUHG�D�VLPLODU�TXHVWLRQ���,Q�0DUWLQ�Y��*HUQHU�����

$��G�����������3D��6XSHU���������LW�ZDV�DVVHUWHG�WKDW�D�SURKLELWHG�VHFRQG�VHW

RI� SUHOLPLQDU\� REMHFWLRQV� KDG� EHHQ� ILOHG�� � $IWHU� UHYLHZLQJ� WKH� ODZ� GLVFXVVHG

DERYH��ZH�RSLQHG��³7KH�EDVLV�IRU�WKH�UXOH�WKDW�DOO�SUHOLPLQDU\�REMHFWLRQV�PXVW

EH� UDLVHG� DW� RQH� WLPH� LV� WKDW� RWKHUZLVH� WKH� FRXUW� ZRXOG� KDYH� WR� UXOH� RQ

SUHOLPLQDU\� REMHFWLRQV� RQ� D� SLHFHPHDO� EDVLV�´� � ,G�� � /RRNLQJ� WR� WKLV� SROLF\�

KRZHYHU��ZH�IRXQG�WKDW�WKH�VHFRQG�VHW�RI�SUHOLPLQDU\�REMHFWLRQV�KDG�EHHQ�ILOHG

EHIRUH�WKH�FRXUW�KDG�UXOHG�RQ�WKH�ILUVW��DQG��WKXV��WKDW�WKHUH�ZDV�VWLOO�RQO\�RQH

GLODWRU\�VWDJH���,G���1R�SLHFHPHDO�UXOLQJV�ZHUH�QHFHVVDU\��WKHUHIRUH��ZH�IRXQG�

ZDLYHU�KDG�QRW�RFFXUUHG�����,G���6HH�DOVR�.D]DQMLDQ�Y��&RKHQ������$��G�����

�����3D��6XSHU��������

                                        
��� 6LPLODUO\�� LQ�<HQW]HU�� VXSUD�� WKH� SHUPLWWHG� VHW� RI� SUHOLPLQDU\� REMHFWLRQV
UDLVLQJ�MXULVGLFWLRQ��SURSHUO\��WKH�VHFRQG�VHW��DV�WKH�PRWLRQ�WR�TXDVK�ZDV�WKH
ILUVW��KDG�EHHQ�ILOHG�EHIRUH� WKH�FRXUW�KDG� UXOHG�RQ� WKH�VHW� LQ� WKH�QDWXUH�RI�D
GHPXUUHU���:KHQ�RXU�VXSUHPH�FRXUW�RSLQHG�WKDW�DPHQGPHQW�RI�WKH�SUHOLPLQDU\
REMHFWLRQV�PLJKW� SRVVLEO\� KDYH� EHHQ� DOORZHG� XQGHU� 5XOH�����KDG� 7D\ORU� QRW
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���� 7KH�&RPPRQZHDOWK�&RXUW�WDNHV�WKH�VDPH�SRVLWLRQ�� �,Q�/H[LQJWRQ�,QV�

&R��Y��&RPPRQZHDOWK��,QV��'HS¶W������$��G������&RPPZ��&W���������WKDW

FRXUW�RSLQHG�WKDW�SDUWLHV�PD\�QRW�GHIHDW�WKH�³VWURQJ�SURKLELWLRQ�DJDLQVW�D�VHULDO

UDLVLQJ�RI�REMHFWLRQV´�E\�PLV�FDSWLRQLQJ�D�SUHOLPLQDU\�REMHFWLRQ�DV�VRPHWKLQJ

HOVH���,G��DW������TXRWLQJ�*RRGULFK�$PUDP��G��������E�������7KH�FRXUW�DOVR

WKHUHLQ�IRXQG�WKDW��LQ�WKH�DEVHQFH�RI�DQ�LQGLFDWLRQ�WKDW�WKH�REMHFWLQJ�SDUW\�KDG

VRXJKW� OHDYH� WR� DPHQG� WKHLU� SUHOLPLQDU\� REMHFWLRQV�� 5XOH� ���� VKRXOG� QRW� EH

DSSOLHG� WR� DOORZ� VHULDO� SUHOLPLQDU\� REMHFWLRQV�� � ³7KLV� UXOH� SHUPLWV� D� FRXUW� WR

GLVUHJDUG�D�SURFHGXUDO�GHIHFW��WKH�UXOH�FOHDUO\�GRHV�QRW�SURKLELW�D�FRXUW� IURP

LPSRVLQJ�D�VDQFWLRQ�IRU�IDLOXUH�WR�FRPSO\�ZLWK�D�GXO\�SURPXOJDWHG�UXOH�´��,G��DW

���� �FLWLQJ�+HVVHOJHVVHU� Y�� *OHQ� &UDIW� &RQWUDFWRUV�� ,QF��� ���� $��G� ���

�3D��6XSHU���������� �6HH�DOVR�&KHVWHU�8SODQG�6FKRRO�'LVW�� Y��<HVDYDJH�

����$��G������������Q����&RPPZ��&W�� �������*HQHUDO�6WDWH�$XWKRULW\�Y�

/DZULH�	�*UHHQ������$��G������������&RPPZ��&W��������

���� 7KH�FXUUHQW�HGLWLRQ�RI�*RRGULFK�$PUDP��G�FRQWDLQV�WKH�IROORZLQJ�PRUH

H[WHQVLYH�GLVFXVVLRQ�� D� VWHUQ� DQG� GLUHFWO\� DSSOLFDEOH�ZDUQLQJ� EDVHG� SULPDULO\

XSRQ�SXEOLVKHG�FDVHV�RI�WKH�FRXUWV�RI�FRPPRQ�SOHDV�

:KHUH� D� GHIHQGDQW� IDLOV� WR� UDLVH� D� SDUWLFXODU� FKDOOHQJH� LQ� LWV
SUHOLPLQDU\� REMHFWLRQV�� WKDW� FKDOOHQJH� LV�ZDLYHG�� � (YHQ� ZKHUH� DQ
REMHFWLRQ� LV� RQH�ZKLFK� LV� QRW�ZDLYHG� LI� QRW� UDLVHG�SUHOLPLQDULO\�� D

                                                                                                                                      
ZDLYHG� WKH� LVVXH�E\�HQWHULQJ� LWV� DSSHDUDQFH��ZH�EHOLHYH� LW� GLG� VR� LQ� UHOLDQFH
XSRQ�WKH�IDFW�WKDW�VHULDO�UXOLQJV�ZRXOG�QRW�KDYH�EHHQ�QHFHVVDU\���,G��DW�����
��������$��G�DW�������)RU�WKLV�UHDVRQ��RXU�FRQFOXVLRQ�WKDW�RQFH�D�ILUVW� VHW�RI
SUHOLPLQDU\�REMHFWLRQV�KDV�EHHQ�UXOHG�XSRQ��DQRWKHU�PD\�QRW�EH�DOORZHG�XQGHU
WKH�JXLVH�RI�5XOH������LV�QRW�LQ�FRQIOLFW�ZLWK�RXU�VXSUHPH�FRXUW¶V�UXOLQJ�
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GHIHQGDQW�PD\�ORVH�WKH�ULJKW�WR�UDLVH�LW�DW�D�SUHOLPLQDU\�VWDJH�LI�KH
RU�VKH�GRHV�QRW�IROORZ�WKH�VWULFW�FRPPDQG�RI�WKH�5XOHV�

7KH� FRQFHSW� RI� D� VLQJOH� GLODWRU\� VWDJH� IRU� D� GHIHQGDQW� LV
VWULFWO\� DGKHUHG� WR�� � 7KXV�� D� GHIHQGDQW� LV� WRWDOO\� EDUUHG� IURP
PDNLQJ� DQ\� SUHOLPLQDU\� REMHFWLRQ� WR� WKH� SOHDGLQJ� ZKHQ�� DIWHU� D
SODLQWLII¶V� FRPSODLQW� KDV� EHHQ� ILOHG�� WKH� GHIHQGDQW� UDLVHV� D
MXULVGLFWLRQDO� REMHFWLRQ�� EXW� WDNHV� QR� DFWLRQ� ZLWK� UHVSHFW� WR� WKH
SODLQWLII¶V�FRPSODLQW���7KH�GHIHQGDQW�FDQQRW�PRYH�WR�VWULNH�LW�RII�IRU
HUURU�RI�IRUP��RU�PRYH�IRU�D�PRUH�VSHFLILF�SOHDGLQJ���%\�QRW�MRLQLQJ
WKHVH�REMHFWLRQV�ZLWK�WKH� MXULVGLFWLRQDO�PRWLRQ�� WKH�GHIHQGDQW�KDV
ORVW�WKHVH�ULJKWV�IRUHYHU�

��
$OWKRXJK� D� GHIHQGDQW� ZKR� IDLOV� WR� UDLVH� DOO� SUHOLPLQDU\

REMHFWLRQV�DW�RQH�WLPH�ZDLYHV�WKH�ULJKW�WR�YRLFH�WKRVH�REMHFWLRQV�DW
D�SUHOLPLQDU\�VWDJH��WKH�GHIHQGDQW�LV�QRW�EDUUHG�IURP�UDLVLQJ�WKRVH
FRPSODLQWV�DW�DQ�DSSURSULDWH�SRLQW�ODWHU�LQ�DQ�DFWLRQ���)RU�H[DPSOH�
DOWKRXJK�D�GHIHQGDQW�PLJKW�ORVH�WKH�ULJKW�WR�GHPXU�WR�D�FRPSODLQW
E\�IDLOLQJ�WR�LQFOXGH�D�GHPXUUHU�ZLWK�RWKHU�SUHOLPLQDU\�REMHFWLRQV�
WKLV� GRHV� QRW� PHDQ� WKDW� WKH� GHIHQGDQW� FRQFHGHV�� IRU� WKH� HQWLUH
DFWLRQ�� WKDW� D� SODLQWLII� KDV� SOHDGHG� D� FDXVH� RI� DFWLRQ�� � 7KH� OHJDO
VXIILFLHQF\� RI� D� SODLQWLII¶V� FDVH� UHPDLQV� DQ� RSHQ� LVVXH�� ZKLFK� D
GHIHQGDQW� PD\� UDLVH� LQ� KLV� RU� KHU� DQVZHU�� LQ� D� SUHOLPLQDU\
REMHFWLRQ� WR� D� ODWHU� SOHDGLQJ�� LI� RQH� LV� DYDLODEOH�� LQ� D�PRWLRQ� IRU
MXGJPHQW� RQ� WKH� SOHDGLQJV�� DIWHU� WKH� SOHDGLQJV� DUH� FORVHG�� RU� DW
WULDO�E\�PRWLRQ�IRU�QRQVXLW�RU�GLUHFWHG�YHUGLFW��RU�E\�D�PRWLRQ� IRU
MXGJPHQW�Q�R�Y�

*RRGULFK�$PUDP��G��������E��������IRRWQRWHV��³$PUDP�FRPPHQWDU\�´�DQG

³REVHUYDWLRQV´�RPLWWHG����:H�VSHFLILFDOO\�DGRSW�DQG�DSSURYH�WKLV�VWDWHPHQW�RI

WKH�ODZ�

���� :KHQ�31&�ILOHG�LWV�PRWLRQ�WR�VWULNH�WKH�DPHQGHG�FRPSODLQW��LW�ZDLYHG�DOO

JURXQGV�IRU�SUHOLPLQDU\�REMHFWLRQV�QRW�LQFOXGHG�WKHUHLQ���(YHQ�LI��DV�LQ�0DUWLQ�

VXSUD�� 31&�ZHUH�KHOG�QRW� WR� KDYH�ZDLYHG� DOO� RWKHU� JURXQGV�ZKHQ� LW�PHUHO\

ILOHG�WKH�PRWLRQ�WR�VWULNH��RQFH�WKH�0RWLRQV�&RXUW�KDG�UXOHG�XSRQ�WKDW�PRWLRQ�

GHQ\LQJ�LW�ZLWKRXW�IXUWKHU�LQVWUXFWLRQ��VXFK�JURXQGV�PRVW�FHUWDLQO\�ZHUH�ZDLYHG
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IRU�SXUSRVHV�RI�SUHOLPLQDU\�ILOLQJV���,W�ZDV�RQO\�DIWHU�WKLV�UXOLQJ�WKDW�31&�ILOHG

LWV�VHFRQG�VHW�RI�32¶V�WR�WKH�DPHQGHG�FRPSODLQW��LQ�GLUHFW�YLRODWLRQ�QRW�RQO\�RI

WKH� UXOH� EXW� DOVR� RI� WKH� XQGHUO\LQJ� SROLF\� DJDLQVW� VHULDO� GLODWRU\� VWHSV� DQG

SLHFHPHDO�UXOLQJV���31&¶V�VHFRQG�VHW�RI�32¶V�WR�WKH�DPHQGHG�FRPSODLQW�VKRXOG

QHLWKHU�KDYH�EHHQ�ILOHG�QRU�HQWHUWDLQHG�

���� :H�VSHFLILFDOO\� UHYHUVH�WKH�RUGHU�RI� WKH�0RWLRQV�&RXUW� VXVWDLQLQJ�31&¶V

32¶V� WR� (OOHQERJHQ¶V� DPHQGHG� FRPSODLQW� DQG� GLVPLVVLQJ� WKH� DPHQGHG

FRPSODLQW�RQ�WKH�EDVLV�RI�31&¶V�32¶V���7KH�DPHQGHG�FRPSODLQW�LV�UHLQVWDWHG�

���� 7KHUH�LV�RQH�FHQWUDO�LVVXH�\HW�WR�EH�GHWHUPLQHG���,I�WKHUH�LV�QR�SRWHQWLDO

FODLP��WKHUH�LV�QR�SRLQW�WR�D�UHPDQG���-XGJH�)ULHGPDQ�FRQVLGHUHG�KHUVHOI�ERXQG

E\�WKH�ODZ�RI�WKH�FDVH�GRFWULQH�DQG�WKXV�GLG�QRW��LW�DSSHDUV��H[DPLQH�ZKHWKHU

-XGJH�)DULQR�KDG�VXVWDLQHG�WKH�GHPXUUHU�HUURQHRXVO\�����+RZHYHU��RXU�GXW\�LV

WR�UHYHUVH�WKH�GLVPLVVDO�RI�D�FDVH�RQ�SUHOLPLQDU\�REMHFWLRQV�XQOHVV�LW�DSSHDUV

ZLWK� FHUWDLQW\� WKDW� WKH� ODZ�ZLOO�QRW� SHUPLW� UHFRYHU\�E\� WKH�SODLQWLII�XSRQ� WKH

IDFWV� DYHUUHG�� �0F*XLUH�� VXSUD�� �:H�PXVW�� WKHUHIRUH�� VFUXWLQL]H� XQGHU� WKLV

VWDQGDUG� WKH� WZR� FRXQWV� RI� WKH� DPHQGHG� FRPSODLQW�� � EUHDFK� RI� H[SUHVV

EDLOPHQW�DQG�QHJOLJHQFH�

                                        
���7KH�ODZ�RI�WKH�FDVH�GRFWULQH�GRHV�QRW�QXOOLI\�WKH�FRXUW¶V�REOLJDWLRQ�WR�UHMHFW�D
FOHDUO\� HUURQHRXV� GHFLVLRQ� ZLWKRXW� VXSSRUW� LQ� WKH� ODZ� ZKLFK� ZRXOG� FUHDWH� D
PDQLIHVW� LQMXVWLFH� LI� IROORZHG�� �&RPPRQZHDOWK�Y��6WDUU�� ����3D�� ����� ����
���� ���� $��G� ������ ����� ������� �TXRWHG� LQ� %DNHU�� VXSUD� DW� ������ � 8WWHU
UHOLDQFH� XSRQ� DQ� HDUOLHU� DQG� FRRUGLQDWH� MXGJH¶V� GHFLVLRQ�� ZLWKRXW� DW� OHDVW
FRQVLGHULQJ�WKLV�VWDQGDUG��LV�QRW�DSSURSULDWH�
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���� $FFHSWLQJ�DV�WUXH�DOO�ZHOO�SOHDGHG�IDFWV�LQ�WKH�FRPSODLQW��DV�ZH�PXVW��ZH

QRWH� WKDW� (OOHQERJHQ¶V� EUHDFK� RI� H[SUHVV� EDLOPHQW� FODLP�ZDV� SUHPLVHG� XSRQ

WKH�OHDVH�DJUHHPHQW�EHWZHHQ�WKH�EDQN�DQG�WKH�GHFHDVHG��(GJDU�(OOHQERJHQ���

7KXV�� LQ� RUGHU� WR� GHWHUPLQH� ZKHWKHU� WKH� IDFWV� ZRXOG� VXSSRUW� WKH� EUHDFK� RI

EDLOPHQW� FODLP�� ZH� PXVW� H[DPLQH� QRW� RQO\� WKH� ODZ� EXW� DOVR� WKH� OHDVH

DJUHHPHQW�DW�LVVXH�����,Q�SHUWLQHQW�SDUW��LW�SURYLGHV�

��� �1R�RQH�EXW� WKH� OHVVHH�� RU� OHVVHH¶V� GXO\� DXWKRUL]HG� DQG
GHVLJQDWHG�DJHQWV��RU� LQ�FDVH�RI� WKH�GHDWK�� LQVROYHQF\�RU� RWKHU
GLVDELOLW\�� WKH� OHJDO� UHSUHVHQWDWLYHV� RI� WKH� OHVVHH� VKDOO� KDYH
DFFHVV� WR� WKH� ER[�� H[FHSW� DV� KHUHLQ� H[SUHVVO\� SURYLGHG�
$FFHVV�WR�WKH�ER[�DQG�FRQWURO�RI� LWV� FRQWHQWV�PD\�EH�KDG�E\�DQ\
RQH�RI�WKH�OHVVHHV�DQG�XSRQ�WKH�GHDWK�RI�DQ\�RQH�RI�WKH� OHVVHHV�
WKH�ULJKW�RI�DFFHVV�WR�DQG�FRQWURO�RI� WKH�FRQWHQWV�RI�WKH�ER[�VKDOO
SDVV� WR� WKH� VXUYLYLQJ� OHVVHHV�� � $Q\� RI� WKH� OHVVHHV� LV� KHUHE\
DXWKRUL]HG� WR� VXUUHQGHU� WKH� ER[� RU� WR� H[FKDQJH� WKH� ER[� IRU� DQ\
RWKHU� ER[� RU� ER[HV�� � (DFK� RI� WKH� OHVVHHV� DJUHHV� WKDW� LI� VXFK
H[FKDQJH� LV�PDGH�� DQ\� RI� WKH� OHVVHHV� LV� DXWKRUL]HG� WR� H[HFXWH� D
OHDVH�WKHUHIRU�RQ�EHKDOI�RI�WKH�RWKHU�OHVVHHV�

                                        
��� (OOHQERJHQ� FODLPV� DQ� H[SUHVV� UDWKHU� WKDQ� DQ� LPSOLHG� EDLOPHQW�� � )RU� WKLV
UHDVRQ�� KLV� GHFLVLRQ� WR� RPLW� WKH� EUHDFK� RI� FRQWUDFW� FODLP� IURP� KLV� DPHQGHG
FRPSODLQW�GRHV�QRW�EDU�FRQVLGHUDWLRQ�RI�WKH�OHDVH�DJUHHPHQW�
���:H�H[DPLQH� WKH� OHDVH�EHWZHHQ�(GJDU� DQG�3LWWVEXUJK�1DWLRQDO�%DQN� GDWHG
����������,W�LV�WKLV�OHDVH�XSRQ�ZKLFK�(OOHQERJHQ¶V�FODLPV�DUH�EDVHG���7KH�ODWHU
OHDVH�EHWZHHQ�31&�DQG�ERWK�(GJDU�DQG�-DFTXHOLQH�LV�GLIIHUHQWO\�SKUDVHG�� �,WV
WHUPV�DUH�LUUHOHYDQW�WR�RXU�DQDO\VLV�DW�WKLV�VWDJH��IRU�WKH�IROORZLQJ�UHDVRQ���7KH
JLVW�RI�WKH�DPHQGHG�FRPSODLQW�LV�WKDW�WKH�ODWWHU�OHDVH�VKRXOG�QHYHU�KDYH�EHHQ
SHUPLWWHG�WR�VXSSODQW�WKH�IRUPHU��E\�UHDVRQ�RI�WKH�EDQN¶V�GXWLHV�DV�VHW�IRUWK�LQ
DQG� LPSRVHG�E\� WKH� IRUPHU� OHDVH�� � 7KH� RQO\�PHDQV� E\�ZKLFK� WKH� ILUVW� OHDVH
FRXOG�KDYH�EHHQ�VXSSODQWHG�RU�YRLGHG�E\�WKH�VHFRQG�LV�LI�WKH�VHFRQG�KDG�EHHQ
HQWHUHG�LQWR�SURSHUO\��ZKLFK�FDQ�RQO\�EH�DQVZHUHG�E\�UHIHUHQFH�WR�WKH�GXWLHV
SODFHG�XSRQ�WKH�EDQN�E\�WKH�ILUVW�OHDVH���7KH�WHUPV�RI�WKH�ODWHU�OHDVH��EHWZHHQ
31&�DQG�ERWK�(GJDU�DQG�-DFTXHOLQH��ZRXOG�RQO\�EHFRPH�UHOHYDQW�WR�WKH�DFWLRQ
EHIRUH�XV�LI�D�GHWHUPLQDWLRQ�ZHUH�ILUVW�PDGH�WKDW�WKH�IRUPHU�OHDVH�DJUHHPHQW
GLG�QRW�SURKLELW�WKH�ODWWHU�IURP�FRPLQJ�LQWR�EHLQJ�LQ�WKH�PDQQHU�SOHDGHG�
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����/HVVRU�VKDOO�XQGHU�QR�FLUFXPVWDQFHV�EH�FRQVLGHUHG�DV�EDLOHH��RU
RWKHUZLVH�KRZVRHYHU�LQ�FRQWURO�RU�SRVVHVVLRQ�RI�WKH�FRQWHQWV�RI�WKH
OHDVHG�ER[��H[FHSW�DV�SURYLGHG�LQ�3DUDJUDSK�(OHYHQ�KHUHRI�

����/HVVRU�ZLOO�UHWDLQ�QR�NH\V��������

���� �7KH� OLDELOLW\�RI� WKH� OHVVRU� LQ� UHVSHFW� WR� SURSHUW\� GHSRVLWHG� LQ
WKH� ER[� LV� OLPLWHG� WR� ORVV� FDXVHG� E\� QHJOHFW� WR� H[HUFLVH
RUGLQDU\� FDUH� DQG� GLOLJHQFH� WR� SUHYHQW� WKH� RSHQLQJ� RI� WKH
ER[� E\� DQ\� SHUVRQ� RWKHU� WKDQ� WKH� OHVVHH�� RU� D� GXO\
DXWKRUL]HG� UHSUHVHQWDWLYHV� >VLF@�� DQG� LV� DVVXPHG� XSRQ� WKH
H[SUHVV� DJUHHPHQW� WKDW� VXFK�RSHQLQJ� VKDOO� QRW� EH� LQIHUDEOH� IURP
SURRI�RI�ORVV�RI�DQ\�RI�WKH�FRQWHQWV�RI�WKH�ER[���7KH�OHVVRU�VKDOO
QRW�EH�OLDEOH�IRU�DQ\�GDPDJH�FDXVHG�E\�DQ\�DFW�RU�QHJOHFW�RI
DQ\�SHUVRQ�RU�SHUVRQV�QRW�LQ�LWV�HPSOR\��RU�IRU�IDLOXUH�RI�DQ\�RI
WKH�YDXOW�GRRUV�RU�ORFNV�WR�RSHUDWH�

���� � $OO� UHQWDOV� RI� ER[HV� VKDOO� EH� SD\DEOH� LQ� DGYDQFH�� DQG� LI
SRVVHVVLRQ�RI�WKH�ER[�UHQWHG�LV�QRW�JLYHQ�XS�DQG�LWV�NH\V�UHWXUQHG
WR�WKH�OHVVRU�DW�WKH�GDWH�RI�FDQFHOODWLRQ�KHUHRI��RU�VXUUHQGHU�RI�WKH
ER[��RU�RQ�H[SLUDWLRQ�RI�WKLV�OHDVH�RU�RI�LWV�UHQHZDO��WKH�OHVVHH�VKDOO
QRW� WKHUHDIWHU� EH� SHUPLWWHG� DFFHVV� WR� WKH� ER[�� EXW� PD\� EH
GHEDUUHG�WKHUHIURP�DW�DQ\�WLPH�DW�WKH�RSWLRQ�RI�WKH�OHVVRU��������

���� �1HLWKHU� WKH� OHVVRU�� QRU� DQ\� RIILFHU� RU� HPSOR\HH� WKHUHRI� LQ� D
SULYDWH�RU�RIILFLDO�FDSDFLW\��VKDOO�EH�DXWKRUL]HG�WR�DFW�DV�GHSXW\�RU
DJHQW� IRU� WKH� OHVVHH� LQ� UHVSHFW� WR� DQ\�PDWWHU� RU� WKLQJ� FRQQHFWHG
ZLWK�WKH�ER[�

�(PSKDVLV�DGGHG����7KH�RQO\�SHUVRQ�QDPHG�DV�OHVVHH��UHSUHVHQWDWLYH��RU�DJHQW

LQ� WKH� DJUHHPHQW� LV� (GJDU� (OOHQERJHQ�� � 7KH� LVVXH� RI� ZKDW� FRQVWLWXWHV� GXH

DXWKRUL]DWLRQ�IRU�SXUSRVHV�RI�DJHQF\�RU�UHSUHVHQWDWLRQ�LV�QRW�DQVZHUHG�LQ�WKH

OHDVH� DJUHHPHQW� LWVHOI�� �'DPDJHV�DUH�QRW� OLPLWHG�E\� WKH� OHDVH� DJUHHPHQW� WR

GHVWUXFWLRQ� RU� DOWHUDWLRQ� RI� WKH� FRQWHQWV� RI� WKH� ER[�� � 'HVSLWH� WKH� VRPHZKDW

FRQIXVLQJ�ODQJXDJH�RI�SDUDJUDSK�HOHYHQ��DOO�RI�ZKLFK�LV�WR�WKH�VDPH�HIIHFW�DV

WKH�ODQJXDJH�TXRWHG���LW�DSSHDUV�D�FODLP�LQ�EDLOPHQW�IRU�EUHDFK�E\�RQH�RI�WKH
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EDQN¶V� HPSOR\HHV� RI� LWV� GXW\� WR� SUHYHQW� DQ\RQH�EXW�(GJDU� IURP�RSHQLQJ� WKH

ER[�ZDV�H[SUHVVO\�FRQWHPSODWHG�E\�WKH�SDUWLHV�LQ�WKH�DJUHHPHQW�

���� 7KH� RQO\� DQDO\VLV� ZH� KDYH� EHIRUH� XV� RI� ZKHWKHU� (OOHQERJHQ¶V� H[SUHVV

EDLOPHQW� FRXQW� VWDWHV� D� FODLP� LV� 31&¶V� 32¶V� LQ� WKH� QDWXUH� RI� D� GHPXUUHU� WR

(OOHQERJHQ¶V�RULJLQDO� FRPSODLQW�� VXVWDLQHG�ZLWKRXW� FRPPHQW�E\� -XGJH�)DULQR�

7KHVH� UHVW� RQ� SDUDJUDSK� IRXU� RI� WKH� OHDVH� DJUHHPHQW�� WRJHWKHU� ZLWK� WKH

FRQFOXVLRQ� WKDW� VLQFH� WKH� FRQWHQWV� RI� WKH� ER[� ZHUH� QHLWKHU� ORVW�� VWROHQ�

GDPDJHG��RU�GHVWUR\HG��EXW�ZHUH�UHWXUQHG�WR�WKH�(OOHQERJHQ�HVWDWH��WKHUH�FDQ

EH�QR�OLDELOLW\�LQ�EDLOPHQW�

���� :H�DJUHH�WKDW�VXFK�ZRXOG�EH�WKH�FDVH�ZHUH�WKHUH�QR�GXWLHV�SODFHG�XSRQ

WKH�EDQN�E\�LWV�DJUHHPHQW��L�H���LI�(OOHQERJHQ�ZHUH�FODLPLQJ�DQ�LPSOLHG��UDWKHU

WKDQ� H[SUHVV�� EDLOPHQW��� � 3ULFH� Y�� %URZQ�� ���� 3D�� ����� ���� $��G� ����

�������� �+HUH��KRZHYHU�� WKHUH�ZHUH�H[SUHVV�FRQWUDFWXDO�GXWLHV�� �$GGLWLRQDOO\�

DV� SHU� 3ULFH�� WKLV� EDLOPHQW� ZDV� IRU� WKH� PXWXDO� EHQHILW� RI� WKH� EDQN� �ZKLFK

UHFHLYHG� DQ� DQQXDO� UHQW�� DQG� (OOHQERJHQ�� PDNLQJ� LWV� GXW\� RI� FDUH� RQH� RI

RUGLQDU\� GLOLJHQFH� DQG� FDUH� XQGHU� WKH� FLUFXPVWDQFHV�� RQH� RI� ZKLFK� ZDV

FHUWDLQO\�LWV�DJUHHPHQW�³WR�SUHYHQW�WKH�RSHQLQJ�RI�WKH�ER[�E\�DQ\�SHUVRQ�RWKHU

WKDQ�WKH�OHVVHH��RU�D�GXO\�DXWKRUL]HG�UHSUHVHQWDWLYH>@�´�� ,W� LV� WKLV�GXW\�ZKLFK

(OOHQERJHQ�KDV�DOOHJHG�ZDV�EUHDFKHG�
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���� 7KH� SURYLVLRQV� RI� SDUDJUDSK� IRXU� DQG� WKH� LQDSSOLFDEOH� PRGLILFDWLRQV

WKHUHWR�LQ�SDUDJUDSK�HOHYHQ���GR�QRW�GLVVXDGH�XV�WKDW�WKH�HVVHQWLDO�UHODWLRQVKLS

FUHDWHG�XQGHU�WKH�FRQWUDFW�ZDV�RQH�RI�EDLOPHQW���2XU�VXSUHPH�FRXUW�KDV�QRWHG

WKDW� LW� LV�ZHOO� VHWWOHG� WKDW�WKH� UHODWLRQVKLS�EHWZHHQ�D�EDQN�DQG� WKH�KROGHU� RI

VXFK�D�ER[� LV�WKDW�RI�EDLOHH�DQG�EDLORU�� �:LOOLDPV�Y��5LFFD������3D���������

����$��������������������6HH�DOVR�0RRQ�Y��)LUVW�1DWLRQDO�%DQN�RI�%HQVRQ�

����3D�����������$��������������%HUQVWHLQ�Y��1RUWKZHVWHUQ�1DW¶O�%DQN����

$��G� ���� �3D�� 6XSHU�� ������� � :H� FDQQRW� XSKROG� D� WRWDO� ZDLYHU� RI� WKH

IXQGDPHQWDO�OHJDO�UHODWLRQVKLS�FUHDWHG�E\�WKH�FRQWUDFW�� �6XFK�D�ZDLYHU�ZRXOG

VZDOORZ�WKH�EDQN¶V�GXW\�ZKROH�

���� :H�FDQ�ILQG�QR�FDVHV�VSHFLILFDOO\�FRQFHUQLQJ�WKH�GXW\�RI�EDQNV�WR�SUHYHQW

WKH�VRUW�RI�GDPDJHV�KHUHLQ�DOOHJHG���+RZHYHU��ZH�FDQQRW�EH�FHUWDLQ�WKDW�WKHUH

ZDV�QR�VXFK�GXW\�XQGHU�WKLV�OHDVH���)DFLDOO\��WKH�OHDVH�LQGLFDWHV�WKDW�WKH�LWHPV

LQ� WKH�ER[�ZRXOG�EH� SURWHFWHG�QRW� RQO\� IURP� GDPDJH� RU� XWWHU� ORVV�� EXW� DOVR

IURP� EHLQJ� DFFHVVHG� E\� QRQ�DXWKRUL]HG� SDUWLHV�� UHJDUGOHVV� RI� ZKDW

VXEVHTXHQWO\� KDSSHQHG� WR� WKH� LWHPV�� � ,W� DSSHDUV� WKDW� SULYDF\�� DV� ZHOO� DV

VHFXULW\�� ZDV� RQH� RI� WKH� EHQHILWV� WKH� EDQN� ZDV� XQGHU� D� GXW\� WR� SURYLGH�

&RQWUDU\� WR� WKH� EDQN¶V� UHSUHVHQWDWLRQV�� WKH� OHDVH� FRQWUDFW� GRHV� QRW� OLPLW

DOORZDEOH� FODLPV� WR� ORVV� RI� LWHPV� LQ� WKH� ER[�� LQVWHDG�� PRUH� EURDGO\�� LW

UHFRJQL]HV�WKH�SRVVLELOLW\�RI�³ORVV�FDXVHG�E\�QHJOHFW�WR�H[HUFLVH�RUGLQDU\�FDUH

                                        
���3DUDJUDSK�WHQ�DSSHDUV�WR�EH�WKH�LQWHQGHG�UHIHUHQW�
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DQG�GLOLJHQFH�WR�SUHYHQW�WKH�RSHQLQJ�RI�WKH�ER[�E\�DQ\�SHUVRQ�RWKHU�WKDQ�WKH

OHVVHH�´���(PSKDVLV�DGGHG��

���� $FFHSWLQJ� DV� WUXH� WKH� DYHUPHQWV� RI� WKH� FRPSODLQW��ZH� FDQQRW� VD\�ZLWK

FHUWDLQW\� WKDW�WKH� ODZ�ZRXOG�QRW� SHUPLW� UHFRYHU\�XQGHU� WKHVH� FLUFXPVWDQFHV�

0F*XLUH�� VXSUD�� � 6XFK� XQFHUWDLQW\� PDQGDWHV� UHYHUVDO� DW� WKLV� SUHOLPLQDU\

VWDJH���7KHUH�LV�QR�QHHG�WR�HQJDJH�LQ�DQ�DQDO\VLV�RI�WKH�QHJOLJHQFH�FODLP���

���� :H�WKHUHIRUH�UHYHUVH�DQG�UHPDQG��UHTXLULQJ�31&�WR�ILOH�DQ�DQVZHU�WR�WKH

DPHQGHG� FRPSODLQW�� � $V� ZDV� QRWHG� E\� (OOHQERJHQ� LQ� KLV� UHFRQVLGHUDWLRQ

PRWLRQ�� WKH� JURXQGV� ZH� KDYH� MXVW� IRXQG� ZHUH� ZDLYHG� IRU� SXUSRVHV� RI

SUHOLPLQDU\�REMHFWLRQV�KDYH�QRW�EHHQ�ZDLYHG�DOWRJHWKHU�DQG�PD\�EH�UDLVHG�E\

ZD\�RI�ODWHU�SOHDGLQJ��LQFOXGLQJ�DQ�DQVZHU�

���� &DVH� UHYHUVHG� DQG� UHPDQGHG� IRU� SURFHHGLQJV� LQ� DFFRUG� ZLWK� WKH

IRUHJRLQJ���-XULVGLFWLRQ�UHOLQTXLVKHG�

                                        
���)RU�FODULW\�RI�DQDO\VLV�RI�WKH�H[SUHVV�EDLOPHQW�FODLP��KRZHYHU��ZH�QRWH�WKDW
WKH� ³HFRQRPLF� ORVV´�GRFWULQH� UDLVHG�E\�31&��DV�VWDWHG� LQ�$LNLQV��VXSUD��DQG
ODWHU� VXPPDUL]HG� LQ� *HQHUDO� 3XEOLF� 8WLOLWLHV� Y�� *ODVV� .LWFKHQV� RI
/DQFDVWHU�� ,QF��� ���� $��G� ���� �3D�� 6XSHU�� ������ DQG� 3XEOLF� 6HUYLFH
(QWHUSULVH�*URXS��,QF��Y��3KLODGHOSKLD�(OHFWULF�&R�������)��6XSS����������
�'�1�-��������� GRHV� � LQGHHG� ³EDU� D� SODLQWLII� IURP� UHFRYHULQJ�SXUHO\� HFRQRPLF
ORVVHV� VXIIHUHG� DV� D� UHVXOW� RI� D� GHIHQGDQW¶V� QHJOLJHQW� RU� RWKHUZLVH� WRUWLRXV
EHKDYLRU�� DEVHQW� SURRI� WKDW� WKH� GHIHQGDQW¶V� FRQGXFW� FDXVHG� DFWXDO� SK\VLFDO
KDUP�WR�D�SODLQWLII�RU�KLV�SURSHUW\�´��3XEOLF�6HUYLFH�(QWHUSULVH�*URXS�DW�����
+RZHYHU��ZKHUH��DV�KHUH��WKH�FODLP�LV�JURXQGHG�XSRQ�D�FRQWUDFWXDOO\�LPSRVHG
GXW\��RQH�RI�H[SUHVV�EDLOPHQW��� WKH�HFRQRPLF� ORVV�GRFWULQH��D� IHDWXUH� RI� WRUW
ODZ��LV�LUUHOHYDQW���,G��DW��������


