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23,1,21�%<�&$9$1$8*+��-�� )LOHG���6HSWHPEHU���������

��� 5�'��DSSHDOV�WKH�WULDO�FRXUW¶V�RUGHU�GHQ\LQJ�KHU�SHWLWLRQ�IRU�UHYLHZ�RI�D

FRPPLWPHQW� RUGHU� HQWHUHG� SXUVXDQW� WR� VHFWLRQ� ���� RI� WKH� 0HQWDO� +HDOWK

3URFHGXUHV�$FW���H[WHQGLQJ�KHU�FRQILQHPHQW�WR�D�PHQWDO�KHDOWK�IDFLOLW\�IRU�DQ

DGGLWLRQDO�WZHQW\�GD\V�� �5�'��FKDOOHQJHV� WKH�SRUWLRQ�RI� VHFWLRQ�����F�� WKDW

DOORZV� WKH� KHDULQJ� MXGJH� RU� PHQWDO� KHDOWK� UHYLHZ� RIILFHU� WR� UHYLHZ� ³DQ\

UHOHYDQW� LQIRUPDWLRQ� HYHQ� LI� LW� ZRXOG� EH� QRUPDOO\� H[FOXGHG� XQGHU� UXOHV� RI

HYLGHQFH�LI�KH�EHOLHYHV�WKDW�VXFK�LQIRUPDWLRQ�LV�UHOLDEOH�´��5�'��DUJXHV��LQWHU

DOLD��WKDW�EHFDXVH�WKLV�SURYLVLRQ�DOORZV�D�FRPPLWPHQW�RUGHU�WR�EH�HQWHUHG�RQ

����������������������������������
�� ��� 3�6�� �� ������ � $OO� UHIHUHQFHV� WR� VHFWLRQV� RI� WKH� $FW� DUH� FLWHG� WR� WKH
RULJLQDO�VHFWLRQ�QXPEHUV�IRXQG�LQ�WKH�$FW�RI�-XO\����������3�/�������1R������
7KH� $FW� KDV� EHHQ� SXEOLVKHG� DV� &KDSWHU� ��� RI� 7LWOH� ���� 0HQWDO� +HDOWK�� ��
3XUGRQ¶V�6WDWXWHV��������������
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WKH�EDVLV�RI�KHDUVD\��LW�GHSULYHV�WKH�DIIHFWHG�LQGLYLGXDO�RI�GXH�SURFHVV���:H

FRQFOXGH�WKDW�LQ�EDODQFLQJ�WKH�WKHUDSHXWLF�SXUSRVHV�DGYDQFHG�E\�WKH�0HQWDO

+HDOWK�3URFHGXUHV�$FW�DJDLQVW�WKH�OLEHUW\�LQWHUHVW�RI�WKH�SHUVRQ�FRPPLWWHG�

VHFWLRQ� ����F�� GRHV� QRW� YLRODWH� GXH� SURFHVV�� )XUWKHU�� ZH� ILQG� WKDW� WKH

VSHFLILF� KHDUVD\� HYLGHQFH� FRPSODLQHG� RI� SRVVHVVHG� VXIILFLHQW� LQGLFLD� RI

UHOLDELOLW\�WR�VXVWDLQ�5�'�¶V�FRPPLWPHQW�XQGHU�VHFWLRQ������7KXV��ZH�DIILUP

WKH�RUGHU�GHQ\LQJ�5�'�¶V�SHWLWLRQ�IRU�UHYLHZ�

��� 7KH�IDFWV��DV�JOHDQHG�IURP�WKH�UHFRUG��VKRZ�WKDW�WKUHH�GD\V�EHIRUH�WKH

VHFWLRQ� ���� SHWLWLRQ� ZDV� ILOHG�� 5�'�� KDG� EHHQ� LQYROXQWDULO\� FRPPLWWHG� IRU

HPHUJHQF\�SV\FKLDWULF�WUHDWPHQW�RI�ILYH�GD\V������KRXUV��GXUDWLRQ�DW�0HUF\

+RVSLWDO�RI�3KLODGHOSKLD��0+23��XQGHU�VHFWLRQ�����RI�WKH�$FW��7KH� ILYH�GD\

FRPPLWPHQW�RUGHU�ZDV�EDVHG�LQ�SDUW�RQ�FHUWDLQ�DYHUPHQWV�FRQWDLQHG�LQ�WKH

VHFWLRQ� ���� SHWLWLRQ� RI� 0DULO\Q� 0LOHV�� WKH� RSHUDWRU� RI� D� ERDUGLQJ� KRPH� LQ

ZKLFK� DSSHOODQW�ZDV� UHVLGLQJ�� 7KH� VHFWLRQ� ���� SHWLWLRQ� DYHUUHG�� LQWHU� DOLD�

WKDW� 5�'�� ZDV� UHIXVLQJ� WR� WDNH� KHU� PHGLFDWLRQ�� ZDV� UHIXVLQJ� WR� HDW�� KDG

WKUHDWHQHG� WR� VHW� ILUH� WR� WKH� KRPH� DQG� KDG� ³SLFNHG� XS� KHU� FDQH� DQG

WKUHDWHQHG� WKH� FDUHJLYHU� �WR� KLW� FDUHJLYHU�>�@´�� 7KH� VHFWLRQ� ���� SHWLWLRQ�

����������������������������������
��7KH�YHUEDWLP�WH[W�RI�WKH�DYHUPHQWV�VWDWHG�

&OLHQW� KDV� PDGH� VHULRXV� WKUHDWV� WR� FDUHJLYHU�� 6KH
DOVR�PDGH�VHULRXV�WKUHDWHQLQJ�JHVWXUHV�WR�FDUHJLYHU�
&OLHQW�KDV�DOVR� WKUHDWHQHG� WR�EXUQ� WKH�KRXVH�GRZQ�
7KLV� SDUWLFXODU� WKUHDW� ZDV� YHU\� VHULRXV� DQG� SRVHV
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ZKLFK�UHTXHVWHG� WKDW� WKH�&RXQW\�$GPLQLVWUDWRU� LVVXH�D�ZDUUDQW�DXWKRUL]LQJ

5�'�¶V� WUDQVSRUW� WR� D� SV\FKLDWULF� IDFLOLW\� IRU� H[DPLQDWLRQ�� ZDV� JUDQWHG� DQG

5�'�¶V�LQYROXQWDU\�����KRXU�FRPPLWPHQW�LQWR�WUHDWPHQW�DW�0+23�VWDUWHG�RQ

WKH� HYHQLQJ� RI� )HEUXDU\� ���� ������ DIWHU� 'U�� &KDUOHV� 0F*O\QQ� RI� 0+23

H[DPLQHG�5�'��DQG�IRXQG�KHU�WR�EH�VHYHUHO\�PHQWDOO\�GLVDEOHG�DQG�LQ�QHHG

RI�WUHDWPHQW��

��� 7ZR�GD\V�ODWHU��RQ�)HEUXDU\�����������D��VHFWLRQ�����SHWLWLRQ�ZDV�ILOHG

E\� WKH�3KLODGHOSKLD�&RXQW\�2IILFH�RI�0HQWDO�+HDOWK� �20+��RQ�EHKDOI� RI� WKH

SHWLWLRQHU�� 0+23�� 0+23� VRXJKW� WR� KDYH� 5�'�¶V� LQYROXQWDU\� WUHDWPHQW

�������������������������������������������������������������������������������������������������������������
FRQFHUQV�� &OLHQW� KDV� UHIXVHG� WR� WDNH� PHGLFDWLRQ
>DQG@� UHIXVHV� WR� HDW�� � 7KLV� LV� D� FRQFHUQ� EHFDXVH� RI
KHDOWK��&OLHQW�KDV�SLFNHG�XS�KHU�FDQH�DQG�WKUHDWHQHG
WKH�FDUHJLYHU��WR�KLW�FDUHJLYHU�>�@

�� 7KH� PD[LPXP� DOORZDEOH� GXUDWLRQ� RI� LQYROXQWDU\� FRPPLWPHQW� IRU
SV\FKLDWULF�WUHDWPHQW�XQGHU�VHFWLRQ�����LV�����KRXUV��7KH�SHUWLQHQW�SRUWLRQ
RI�WKH�VHFWLRQ�SURYLGHV�

�G�� 'XUDWLRQ� RI� (PHUJHQF\� ([DPLQDWLRQ� DQG
7UHDWPHQW��$�SHUVRQ�ZKR�LV�LQ�WUHDWPHQW�SXUVXDQW�WR�WKLV
VHFWLRQ�VKDOO�EH�GLVFKDUJHG�ZKHQHYHU�LW�LV�GHWHUPLQHG�WKDW
KH� QR� ORQJHU� LV� LQ� QHHG� RI� WUHDWPHQW� DQG� LQ� DQ\� HYHQW
ZLWKLQ�����KRXUV��XQOHVV�ZLWKLQ�VXFK�SHULRG�

����KH� LV� DGPLWWHG� WR� YROXQWDU\� WUHDWPHQW� SXUVXDQW
WR�VHFWLRQ�����RI�WKLV�DFW���RU
���� D� FHUWLILFDWLRQ� IRU� H[WHQGHG� LQYROXQWDU\
HPHUJHQF\�WUHDWPHQW�LV�ILOHG�SXUVXDQW�WR�VHFWLRQ����
RI�WKLV�DFW��

��6HFWLRQ������RI�WKLV�WLWOH�

��6HFWLRQ������RI�WKLV�WLWOH�

0HQWDO�+HDOWK�3URFHGXUHV�$FW��������G��
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H[WHQGHG�E\�DQ�DGGLWLRQDO�WZHQW\�GD\V��7KH�SHWLWLRQ�LQFOXGHG�WKH�UHVXOWV�RI

DQ� H[DPLQDWLRQ� RI� 5�'�� FRQGXFWHG� RQ� )HEUXDU\� ���� ������ E\� DQ� 0+23

DWWHQGLQJ�SV\FKLDWULVW�ZKR� IRXQG�KHU� WR� SRVVHVV� DJJUHVVLYH� LPSXOVHV�� SRRU

LPSXOVH�FRQWURO��SRRU�MXGJPHQW��D�ODFN�RI�LQVLJKW�LQWR�KHU�PHQWDO�LOOQHVV�DQG

GLVSOD\V�RI�DQJHU��7KH�SV\FKLDWULVW�DIILUPHG�WKDW��EDVHG�RQ�KLV�H[DPLQDWLRQ

RI� KHU�� 5�'�� FRQWLQXHG� WR� EH� VHYHUHO\� PHQWDOO\� GLVDEOHG� DQG� LQ� QHHG� RI

WUHDWPHQW�� 7KH� LQIRUPDO� FRQIHUHQFH� RQ� 0+23¶V� VHFWLRQ� ���� SHWLWLRQ� WR

H[WHQG� 5�'�¶V� LQYROXQWDU\� HPHUJHQF\� WUHDWPHQW� FRQYHQHG� RQ� )ULGD\�

)HEUXDU\�����������DW������D�P�

��� 6HFWLRQ�����SURYLGHV��LQ�SHUWLQHQW�SDUW�

��������([WHQGHG� LQYROXQWDU\� HPHUJHQF\� WUHDWPHQW
FHUWLILHG�E\�D�MXGJH�RU�PHQWDO�KHDOWK�UHYLHZ�RIILFHU�
QRW�WR�H[FHHG�WZHQW\�GD\V

�D�� 3HUVRQV� 6XEMHFW� WR� ([WHQGHG� ,QYROXQWDU\
(PHUJHQF\� 7UHDWPHQW��$SSOLFDWLRQ� IRU� H[WHQGHG
LQYROXQWDU\� HPHUJHQF\� WUHDWPHQW� PD\� EH� PDGH� IRU� DQ\
SHUVRQ� ZKR� LV� EHLQJ� WUHDWHG� SXUVXDQW� WR� VHFWLRQ� ����

ZKHQHYHU� WKH� IDFLOLW\� GHWHUPLQHV� WKDW� WKH� QHHG� IRU
HPHUJHQF\�WUHDWPHQW�LV�OLNHO\�WR�H[WHQG�EH\RQG�����KRXUV�
7KH� DSSOLFDWLRQ� VKDOO� EH� ILOHG� IRUWKZLWK� LQ� WKH� FRXUW� RI
FRPPRQ� SOHDV�� DQG� VKDOO� VWDWH� WKH� JURXQGV� RQ� ZKLFK
H[WHQGHG� HPHUJHQF\� WUHDWPHQW� LV� EHOLHYHG� WR� EH
QHFHVVDU\�� 7KH� DSSOLFDWLRQ� VKDOO� VWDWH� WKH� QDPH� RI� DQ\
H[DPLQLQJ� SK\VLFLDQ� DQG� WKH� VXEVWDQFH� RI� KLV� RSLQLRQ
UHJDUGLQJ�WKH�PHQWDO�FRQGLWLRQ�RI�WKH�SHUVRQ�

«�

�F�� ,QIRUPDO� &RQIHUHQFH� RQ� ([WHQGHG� (PHUJHQF\
7UHDWPHQW�$SSOLFDWLRQ������$W�WKH�FRPPHQFHPHQW�RI�WKH
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LQIRUPDO�FRQIHUHQFH��WKH�MXGJH�RU�WKH�PHQWDO�KHDOWK�UHYLHZ
RIILFHU� VKDOO� LQIRUP� WKH� SHUVRQ� RI� WKH� QDWXUH� RI� WKH
SURFHHGLQJV��,QIRUPDWLRQ�UHOHYDQW�WR�ZKHWKHU�WKH�SHUVRQ�LV
VHYHUHO\�PHQWDOO\�GLVDEOHG�DQG�LQ�QHHG�RI�WUHDWPHQW�VKDOO
EH� UHYLHZHG�� LQFOXGLQJ� WKH� UHDVRQV� WKDW� FRQWLQXHG
LQYROXQWDU\� WUHDWPHQW� LV� FRQVLGHUHG� QHFHVVDU\�� 6XFK
H[SODQDWLRQ� VKDOO� EH�PDGH� E\� D� SK\VLFLDQ� ZKR� H[DPLQHG
WKH� SHUVRQ� DQG� VKDOO� EH� LQ� WHUPV� XQGHUVWDQGDEOH� WR� D
OD\PDQ�� 7KH� MXGJH� RU� PHQWDO� KHDOWK� UHYLHZ� RIILFHU� PD\
UHYLHZ� DQ\� UHOHYDQW� LQIRUPDWLRQ� HYHQ� LI� LW� ZRXOG� EH
QRUPDOO\� H[FOXGHG� XQGHU� UXOHV� RI� HYLGHQFH� LI� KH� EHOLHYHV
WKDW� VXFK� LQIRUPDWLRQ� LV� UHOLDEOH�� 7KH� SHUVRQ� RU� KLV
UHSUHVHQWDWLYH�VKDOO�KDYH�WKH�ULJKW�WR�DVN�TXHVWLRQV�RI�WKH
SK\VLFLDQ� DQG�RI� DQ\�RWKHU�ZLWQHVVHV� DQG� WR� SUHVHQW� DQ\
UHOHYDQW�LQIRUPDWLRQ��$W�WKH�FRQFOXVLRQ�RI�WKH�UHYLHZ��LI�WKH
MXGJH�RU�WKH�UHYLHZ�RIILFHU�ILQGV�WKDW�WKH�SHUVRQ�LV�VHYHUHO\
PHQWDOO\� GLVDEOHG� DQG� LQ� QHHG� RI� FRQWLQXHG� LQYROXQWDU\
WUHDWPHQW�� KH� VKDOO� VR� FHUWLI\�� 2WKHUZLVH�� KH� VKDOO� GLUHFW
WKDW� WKH� IDFLOLW\� GLUHFWRU� RU� KLV� GHVLJQHH� GLVFKDUJH� WKH
SHUVRQ�

��6HFWLRQ������RI�WKLV�WLWOH�

0HQWDO�+HDOWK�3URFHGXUHV�$FW��������D����F�����

��� ,Q� VXSSRUW� RI� LWV� VHFWLRQ� ���� SHWLWLRQ�� 0+23� ILUVW� SUHVHQWHG� WKH

DYHUPHQWV�FRQWDLQHG�LQ�WKH�SUHYLRXVO\�JUDQWHG�VHFWLRQ�����SHWLWLRQ���0+23

QH[W�SUHVHQWHG�WKH�WHVWLPRQ\�RI�FRQVXOWLQJ�SV\FKLDWULVW��'U��/DGHQKHLP��ZKR

KDG�H[DPLQHG�5�'��HDUOLHU�WKDW�VDPH�GD\��'U��/DGHQKHLP�WHVWLILHG�WKDW�5�'�

����������������������������������
��0DULO\Q�0LOHV�� WKH� SHWLWLRQHU� LQ� WKH� SUHYLRXV� VHFWLRQ� ���� SHWLWLRQ� GLG� QRW
DWWHQG�WKH�VHFWLRQ�����SURFHHGLQJ��$OWKRXJK�D�VXESRHQD�IRU�KHU�DSSHDUDQFH
ZDV�SUHSDUHG��LW�LV�XQFOHDU�ZKHWKHU�WKH�VXESRHQD�ZDV�DFWXDOO\�VHUYHG�RQ�0V�
0LOHV��,Q�DQ\�HYHQW��GXH�WR�KHU�DEVHQFH�IURP�WKH�SURFHHGLQJ��WKH�DYHUPHQWV
0V�� 0LOHV� PDGH� RQ� )HEUXDU\� ���� ������ UHJDUGLQJ� 5�'�¶V� LQLWLDO� QHHG� IRU
HPHUJHQF\�WUHDWPHQW�XQGHU�VHFWLRQ������ZHUH�LQFRUSRUDWHG�LQWR�WKH�UHFRUG
DW�WKH�VHFWLRQ�����FRQIHUHQFH�RQ�)HEUXDU\�����������RYHU�5�'�¶V�REMHFWLRQ�
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H[SUHVVHG�³YDJXH�SDUDQRLG�LGHDV�DERXW�WKH�VWDII�DW�WKH�ERDUGLQJ�KRPH´�DQG

WKDW�³VKH�IHHOV�WKDW�VKH�ZDV�EHLQJ�KHOG�KRVWDJH�DW�WKH�ERDUGLQJ�KRPH�´�'U�

/DGHQKHLP�IXUWKHU�WHVWLILHG�WKDW�5�'��VXIIHUHG�IURP�VFKL]R�DIIHFWLYH�GLVRUGHU

DQG� KDG� XQGHUJRQH� VHYHUDO� UHFHQW� SV\FKLDWULF� KRVSLWDOL]DWLRQV� RI� YDU\LQJ

OHQJWK�� 7KH� PRVW� UHFHQW� KRVSLWDOL]DWLRQ� SULRU� WR� 5�'�¶V� LQYROXQWDU\

FRPPLWPHQW�HQGHG�RQ�)HEUXDU\�����������ZKHQ�VKH�EHFDPH�D� UHVLGHQW�RI

WKH�ERDUGLQJ�KRPH��+H�WHVWLILHG�WKDW�E\�)HEUXDU\�����������WKH�GDWH�ZKHQ

5�'��ZDV�LQYROXQWDULO\�FRPPLWWHG�WR�0+23�RQ�D�VHFWLRQ�����SHWLWLRQ��VKH�KDG

VWRSSHG�WDNLQJ�KHU�SV\FKRWURSLF�PHGLFDWLRQV��0RUHRYHU��KH�WHVWLILHG�WKDW�KHU

YHUEDO� WKUHDW� ³WR�KLW� WKH�ERDUGLQJ�KRPH�SURSULHWRU´�ZDV�D�PDQLIHVWDWLRQ� RI

5�'�¶V�PHQWDO�LOOQHVV��+H�WHVWLILHG�WKDW�5�'��ZDV� ³KDYLQJ�GLIILFXOW\�DGMXVWLQJ

WR�OLIH�LQ�WKH�FRPPXQLW\´�DQG�WKDW�D�WZHQW\�GD\�H[WHQVLRQ�XQGHU��VHFWLRQ����

ZDV� UHTXHVWHG� EHFDXVH� ³ZH� DUH� VHHNLQJ� WR� DYRLG� DQRWKHU� UDSLG

UHKRVSLWDOL]DWLRQ�´

��� $IWHU� 'U�� /DGHQKHLP� ILQLVKHG� KLV� WHVWLPRQ\�� 5�'��� ZKR� LV� DSSDUHQWO\

HLWKHU� IXOO\� RU� IXQFWLRQDOO\� GHDI�� WHVWLILHG� DJDLQVW� WKH� DGYLFH� RI� FRXQVHO� DV

IROORZV�

�>5�'�@��/HW�PH�VSHDN��,�KDYH�WKH�ULJKW�WR�VD\�ZKDW�,�WKLQN�
GRQ¶W�,"��LQDXGLEOH��/HW�PH�VSHDN�WRR��P\�SDUW�

05��+28/21��&DQ�WKH�LQWHUSUHWHU�LQVWUXFW�KHU���

06��6+5((9(6�>5�'�¶V�&2816(/@��2ND\��,¶P�MXVW�JRLQJ�WR
DGYLVH� WKDW� VKH�ZRXOG� EH� WHVWLI\LQJ� DJDLQVW� WKH� DGYLFH� RI
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FRXQVHO� LI� VKH� LQVLVWV�� EHFDXVH�� DW� WKLV� SRLQW�� LW� ZRXOG� EH
P\�LQWHQW�WR�UHVW�EDVHG�RQ�ZKDW�,� IHHO�LV�WKH�LQVXIILFLHQF\
RI�WKH�DOOHJDWLRQV�

>5�'�@��:K\"�:K\�VKRXOG�,�VKXW�XS��ZK\"

05��+28/21��'R�\RX�KDYH�TXHVWLRQV�IRU�WKH�GRFWRU"

06��6+5((9(6��1R�� ,� GRQ¶W� KDYH� DQ\� TXHVWLRQV�� 'LG� \RX
H[SODLQ� WR� KHU� ZKDW� ,� MXVW� VDLG"� 'RHV� VKH� VWLOO� LQVLVW� RQ
WHVWLI\LQJ"

>5�'�@�� ,W�ZRXOG�EH�EHWWHU� MXVW� WR� NLOO�PH�DQG�JHW� LW� RYHU
ZLWK�EHFDXVH� ,� IHHO� GHDG�DOUHDG\�� ,� MXVW�ZDQW� WR� VD\� RQH
OLQH��WKDW¶V�DOO�

5(6321'(17�6:251

>5�'�@�� +RQHVW�� ,¶P� DOZD\V� KRQHVW�� 7UXWK�� ,¶P� DOZD\V
WHOOLQJ�WKH�WUXWK��,�QHYHU�KXUW�QR�RQH�LQ�P\�OLIH��RQO\�ZLWK
P\�PRXWK�

06��6+5((9(6��>5�'�@��0V��0LOHV¶�VWDWHPHQW�LQGLFDWHV�WKDW
\RX�DWWHPSWHG�WR�RU�WKUHDWHQHG�WR�KLW�KHU�ZLWK�D�FDQH��,V
WKDW�WUXH"

>5�'�@��:KHQ��LQDXGLEOH��P\�FDVH�PDQDJHU�ZKR�WUHDWV�PH�
,�ZDQWHG�WR�VFDUH�KHU�DQG�WHOO�WKH�WUXWK��,�ZDQWHG�WR�VFDUH
KHU�� ,�ZRXOG�QHYHU�XVH� QRWKLQJ� WR� KDUP� QRERG\�� ,¶P� QRW
WKDW�W\SH�RI�KXPDQ�EHLQJ�

05�� +28/21�� ,� GRQ¶W� NQRZ� ZKDW� ZH� VKRXOG� GR� KHUH
EHFDXVH�,�GRQ¶W�NQRZ�LI�,�XQGHUVWRRG�ZKDW�VKH�VDLG�

06��6+5((9(6��0H�QHLWKHU�

«�

06��6+5((9(6��«/HW�PH�FKDQJH�WKH�IRUP�RI�WKH�TXHVWLRQ�

>5�'�@��,�ZDVQ¶W�ERUQ�GHDI��,�XVHG�WR�EH�EHDXWLIXO�
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06��6+5((9(6��'LG�\RX�KHDU�WKH�±�'LG�\RX�WU\�WR�KLW�0V�
0LOHV"

7+(�,17(535(7(5��'R�ZKDW"

06��6+5((9(6��7U\�WR�KLW�0V��0LOHV�

>5�'�@��,�QHYHU�WULHG�WR�KLW�QR�RQH�ZLWK�QRWKLQJ��2QO\�VFDUH
WKHP�

06��6+5((9(6��2ND\��,�KDYH�QR�IXUWKHU�TXHVWLRQV�

05��+28/21��,�GRQ¶W�KDYH�DQ\�TXHVWLRQV�RI�0V��6KUHHYHV¶
FOLHQW�

������7KH�SDUWLHV�WKHQ�SURFHHGHG�WR�DUJXPHQW��5�'�¶V�FRXQVHO�FKDOOHQJHG�WKH

DGPLVVLELOLW\� RI�0V��0LOHV¶� VWDWHPHQWV� RQ� WKH� EDVLV� RI� KHDUVD\� DQG� DUJXHG

WKDW�0V��0LOHV¶� IDLOXUH�WR�DSSHDU�DW�WKH�FRQIHUHQFH�UDLVHG�D�FUHGLELOLW\� LVVXH

ZKLFK�HURGHG�KHU�UHOLDELOLW\�

��� $W� WKH� FRQFOXVLRQ� RI� WKH� FRQIHUHQFH� WKH� UHYLHZ� RIILFHU� HQWHUHG� D

FHUWLILFDWLRQ� RUGHU� H[WHQGLQJ� 5�'�¶V� LQYROXQWDU\� WUHDWPHQW� DQ� DGGLWLRQDO

WZHQW\�GD\V��RU�XQWLO�0DUFK�����������5�'��DSSHDOHG�WKHUHIURP�XQGHU�VHFWLRQ

����J��ZKLFK�SURYLGHV�WKDW�ZKHUH�D�KHDULQJ�LV�FRQGXFWHG�E\�D�PHQWDO�KHDOWK

UHYLHZ� RIILFHU�� D� SHUVRQ�PDGH� VXEMHFW� WR� LQYROXQWDU\� WUHDWPHQW� VKDOO� KDYH

WKH�ULJKW�WR�SHWLWLRQ�WKH�FRXUW�RI�FRPPRQ�SOHDV�IRU�UHYLHZ�RI�WKH�FHUWLILFDWLRQ�

2Q� 0DUFK� ��� ������ VHYHUDO� GD\V� DIWHU� 5�'�� KDG� EHHQ� UHOHDVHG� IURP

LQYROXQWDU\�WUHDWPHQW�DW�0+23��WKH�SHWLWLRQ�IRU�UHYLHZ�ZDV�KHDUG��7KHUHLQ�

5�'�¶V� FRXQVHO� UHTXHVWHG� WKDW� 5�'�¶V� ³UHFRUG� EH� YDFDWHG� «� DQG� H[SXQJHG
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EHFDXVH� WKH� LQYROXQWDU\� FRPPLWPHQW� ZDV� EDVHG� RQ� DQ� LQVXIILFLHQW� UHFRUG

ZKLFK�LQ�DQG�RI�LWVHOI�ZDV�VROHO\�EDVHG�RQ�KHDUVD\�´�7KH�SHWLWLRQ�IRU�UHYLHZ

ZDV�GHQLHG�E\�RUGHU�GDWHG�$SULO�����������DQG�WKLV�DSSHDO�IROORZHG�

��� ,QLWLDOO\��DOWKRXJK�5�'��ZDV�UHOHDVHG�IURP�LQYROXQWDU\�WUHDWPHQW�SULRU

WR� ERWK� WKH� ORZHU� FRXUW¶V� UHYLHZ� RI� WKH� KHDULQJ� RIILFHU¶V� FHUWLILFDWLRQ� RUGHU

DQG�WKH�ILOLQJ�RI�WKH�DSSHDO�IURP�WKH�GHQLDO�RI�5�'�¶V�SHWLWLRQ�IRU�UHYLHZ��WKH

LVVXH�UDLVHG�LV�QRQHWKHOHVV�MXVWLFLDEOH�

:H�UHFRJQL]H�WKDW�DQ�LPSRUWDQW�OLEHUW\�LQWHUHVW�LV�DW�VWDNH
LQ�DOO� LQYROXQWDU\�FRPPLWPHQWV�DQG�E\�WKHLU�QDWXUH��PRVW
FRPPLWPHQW� RUGHUV� H[SLUH� SULRU� WR� DSSHOODWH� UHYLHZ��6HH
,Q� UH� &RQGU\�� ���� 3D�6XSHU�� ����� ���� $��G� ����� ���
�������� 6LQFH� D� ILQGLQJ� RI� PRRWQHVV� ZRXOG� DOORZ� VXFK
FODLPV� WR� JR� XQFKDOOHQJHG� LQ� PRVW�� LI� QRW� DOO�� FDVHV�� ZH
FRQWLQXH�WR�KHDU�WKHVH�PDWWHUV�DQG��ZKHUH�WKH�IDFWV�DOORZ�
ZH� KDYH� DXWKRULW\� WR� YDFDWH� D� FRPPLWPHQW� RUGHU� DQG
GLUHFW�WKDW�WKH�UHFRUG�EH�H[SXQJHG��6HH�,Q�UH�6�2������
3D�6XSHU�����������$��G������������

,Q�UH�6�/�:�������$��G���������3D�6XSHU���������6HH�DOVR�,Q�UH�-�0���BB

3D�� BB� Q���� ���� $��G� ������ ����� Q��� ������� �DSSHDOV� IURP� H[SLUHG

LQYROXQWDU\�FRPPLWPHQW�RUGHUV�QRW�PRRW�DV�WKH�LVVXHV�UDLVHG�RQ�DSSHDO�DUH

FDSDEOH�RI�UHSHWLWLRQ�DQG�PD\�HYDGH�UHYLHZ��

���� � 5�'�� DVVHUWV� ILUVW� WKDW� DGPLVVLRQ� RI� KHDUVD\� HYLGHQFH� XQGHU� VHFWLRQ

���� LQIULQJHG� KHU� VWDWH� DQG� IHGHUDO� GXH� SURFHVV� ULJKWV� DQG� LPSHUPLVVLEO\

YLRODWHG� KHU� OLEHUW\� LQWHUHVW�� 5�'�� DUJXHV� WKDW� ³>W@KH� LPPHQVH� LQGLYLGXDO

LQWHUHVWV� LQYROYHG� LQ� FLYLO� FRPPLWPHQW� OHDG� LQH[RUDEO\� WR� DQDORJ\�ZLWK� WKH
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FULPLQDO� MXVWLFH� V\VWHP�´� DQG� DVVHUWV� D� FRQFRPLWDQW� QHHG� IRU� VLPLODU

SURWHFWLRQV�� 5�'�¶V� DUJXPHQW� SRVHV� D� TXHVWLRQ� RI� ILUVW� LPSUHVVLRQ� XQGHU

VHFWLRQ� ����� $FFRUGLQJO\�� ZH� VKDOO� GHWHUPLQH� ZKHWKHU� D� FRPPLWPHQW

GHFLVLRQ� XQGHU� VHFWLRQ� ���� YLRODWHV� GXH� SURFHVV� ZKHUH� WKH� GHFLVLRQ� ZDV

EDVHG��LQ�SDUW��RQ�KHDUVD\�

���� ³,W� LV� ZHOO�VHWWOHG� WKDW� LQYROXQWDU\� FLYLO� FRPPLWPHQW� RI� PHQWDOO\� LOO

SHUVRQV�FRQVWLWXWHV�GHSULYDWLRQ�RI�OLEHUW\�DQG�PD\�EH�DFFRPSOLVKHG�RQO\� LQ

DFFRUGDQFH�ZLWK�GXH�SURFHVV�SURWHFWLRQV�´��,Q�UH�+XWFKLQVRQ������3D������

����� ���� $��G� ������ ����� ��������+RZHYHU�� ³>G@XH� SURFHVV�� XQOLNH� VRPH

OHJDO� UXOHV�� LV�QRW� D� WHFKQLFDO� FRQFHSWLRQ�ZLWK� D� IL[HG� FRQWHQW� XQUHODWHG� WR

WLPH��SODFH�DQG� FLUFXPVWDQFHV�� >'@XH�SURFHVV� LV� IOH[LEOH� DQG� FDOOV� IRU� VXFK

SURFHGXUDO� SURWHFWLRQV� DV� WKH� SDUWLFXODU� VLWXDWLRQ� GHPDQGV�´�0DWKHZV� Y�

(OGULGJH������8�6�������������������FLWDWLRQV�RPLWWHG���:H�PXVW�EH�PLQGIXO

WKDW�WKH�IXQGDPHQWDO�SXUSRVH�RI�DQ\�SURWHFWLRQV�ZH�DSSO\�LV�WR�PLQLPL]H�WKH

ULVN� RI� HUURQHRXV� GHFLVLRQV�� $GGLQJWRQ� Y�� 7H[DV�� ���� 8�6�� ����� ���

�������� 7R� GLVFHUQ� WKH� GHPDQGV� RI� GXH� SURFHVV�� ZH� PXVW� DGMXGJH� WKH

QHFHVVLW\�RI�WKH�SURWHFWLRQ�VRXJKW�LQ�YLHZ�RI�WKH�QDWXUH�DQG�SXUSRVH�RI�WKH

XQGHUO\LQJ�GHSULYDWLRQ�DQG�WKH�SRWHQWLDO�FRQVHTXHQFHV�LQ�WKH�DEVHQFH�RI�WKDW

SURWHFWLRQ��6HH� LG��DW��������������PDQGDWLQJ�VWDQGDUG�RI�SURRI�E\� ³FOHDU

DQG�FRQYLQFLQJ�HYLGHQFH´� WR�FLYLO� FRPPLWPHQWV�RI� LQGHILQLWH� WHUP�EDVHG�RQ

DGYHUVH�VRFLDO�FRQVHTXHQFHV�WR�LQGLYLGXDO�FRPPLWWHG�DQG�ULVN�WKDW�IDFWILQGHU
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PLJKW� FRPPLW� LQGLYLGXDO� EDVHG� RQ� ³D� IHZ� LVRODWHG� LQVWDQFHV� RI� XQXVXDO

FRQGXFW´��� $OOHQ� Y�� ,OOLQRLV�� ���� 8�6�� ����� ������� ������� �GHFOLQLQJ� WR

DGRSW� SULYLOHJH� DJDLQVW� VHOI�LQFULPLQDWLRQ� XQGHU� FRPPLWPHQW� VWDWXWH� IRU

³VH[XDOO\� GDQJHURXV� SHUVRQV´� EHFDXVH� VWDWXWH¶V� REMHFWLYH� ZDV� WKHUDSHXWLF

UDWKHU�WKDQ�SHQDO���,Q�UH�-�0���BBB�3D��BBB��BBB�Q��������$��G������������

���Q�����������GHFOLQLQJ�WR�UHTXLUH�VKRZLQJ�RI�SUREDEOH�FDXVH�IRU�LVVXDQFH

RI� ZDUUDQW� XQGHU� VHFWLRQ� ���� ³>L@Q� OLJKW� RI� WKH� HPHUJHQF\� QDWXUH�

WKHUDSHXWLF�SXUSRVH�DQG�VKRUW�GXUDWLRQ´�RI�ZDUUDQW���+XWFKLQVRQ������3D�

DW����������$��G�DW�������SURYLGLQJ�ULJKW�WR�HIIHFWLYH�DVVLVWDQFH�RI�FRXQVHO

XQGHU� VHFWLRQ� ���� EHFDXVH� ZLWKRXW� LW� LQGLYLGXDO¶V� SURFHGXUDO� GXH� SURFHVV

ULJKWV� ³ZRXOG� EH� UHQGHUHG� ZRUWKOHVV´��� ,Q� UH� +DQFRFN�� ���� $��G� �����

������3D��6XSHU���������DSSO\LQJ�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH�VWDQGDUG�RI

SURRI� WR� WZHQW\�GD\� FRPPLWPHQW�XQGHU� VHFWLRQ� ���� WR� UHGXFH� ULVN� WKDW� LQ

UHOD[HG�VHWWLQJ�RI�DQ� LQIRUPDO�FRQIHUHQFH� ³IDFW� ILQGHU�PD\�EH�EOLQGHG�E\�D

VHW�RI�LVRODWHG�LQFLGHQWV´��

���� :H� JDXJH� SRWHQWLDO� FRQVHTXHQFHV� LQ� OLJKW� RI� WKHLU� LPSDFW� RQ� WKH

LQWHUHVW� RI� WKH� VWDWH� LQ� SURYLGLQJ� PHQWDO� KHDOWK� WUHDWPHQW� WR� SRWHQWLDOO\

GDQJHURXV� LQGLYLGXDOV� DQG� RQ� WKH� LQWHUHVW� RI� LQGLYLGXDOV� LQ� IUHHGRP� IURP

FRQILQHPHQW��+XWFKLQVRQ������3D��DW�������������$��G�DW�������:H�QRWH�

KRZHYHU�� WKDW� ³ZKHQ�D� OHJLVODWXUH� µXQGHUWDNHV� WR� DFW� LQ� DUHDV� IUDXJKW�ZLWK

PHGLFDO� DQG� VFLHQWLILF� XQFHUWDLQWLHV�� OHJLVODWLYH� RSWLRQV� PXVW� EH� HVSHFLDOO\
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EURDG�DQG�FRXUWV�VKRXOG�EH�FDXWLRXV�QRW�WR�UHZULWH�OHJLVODWLRQ�¶´�.DQVDV�Y�

+HQGULFNV������8�6�����������Q�� �� �������� ³µ7KH� ULJKW� RI� WKH� MXGLFLDU\� WR

GHFODUH� D� VWDWXWH� YRLG�� DQG� WR� DUUHVW� LWV� H[HFXWLRQ�� LV� RQH� ZKLFK�� LQ� WKH

RSLQLRQ�RI�DOO�FRXUWV��LV�FRXSOHG�ZLWK�UHVSRQVLELOLWLHV�VR�JUDYH�WKDW�LW�LV�QHYHU

WR�EH�H[HUFLVHG�H[FHSW� LQ�YHU\�FOHDU�FDVHV�¶´�6FKXEDFK�Y��6LOYHU������3D�

����������Q���������$��G����������Q������������TXRWLQJ�(ULH�	�1RUWK�(DVW

5DLOURDG�&R��Y��&DVH\�����3D������������������������&RQVHTXHQWO\��ZH�ZLOO

QRW� FRPSURPLVH� WKH� OHJLVODWLYH� VFKHPH� RI� WKH� $FW� VR� ORQJ� DV� ZH� ILQG� LW

VXSSRUWHG�E\�SURSHU�SURFHGXUHV�DQG�HYLGHQWLDU\�VWDQGDUGV��6HH�+HQGULFNV�

���� 8�6�� DW� ���� �VWDWLQJ� WKDW� EHFDXVH� LQGLYLGXDO� OLEHUW\� LQWHUHVW� GRHV� QRW

SURYLGH�DEVROXWH�ULJKW�WR�EH�IUHH�RI�UHVWUDLQWV�LQ�DOO�FLUFXPVWDQFHV��6XSUHPH

&RXUW� KDV� FRQVLVWHQWO\� XSKHOG� LQYROXQWDU\� FRPPLWPHQW� VWDWXWHV� ³SURYLGHG

WKH�FRQILQHPHQW�WDNHV�SODFH�SXUVXDQW�WR�SURSHU�SURFHGXUHV�DQG�HYLGHQWLDU\

VWDQGDUGV´��

���� 7KH�OHJLVODWXUH¶V�SXUSRVH�LQ�HQDFWLQJ�WKH�0HQWDO�+HDOWK�3URFHGXUHV�$FW

ZDV� ³WR� DVVXUH� WKH� DYDLODELOLW\� RI� DGHTXDWH� WUHDWPHQW� WR� SHUVRQV� ZKR� DUH

PHQWDOO\� LOO´� DQG� ³WR� PDNH� YROXQWDU\� DQG� LQYROXQWDU\� WUHDWPHQW� DYDLODEOH

ZKHUH�WKH�QHHG�LV�JUHDW�DQG�LWV�DEVHQFH�FRXOG�UHVXOW�LQ�VHULRXV�KDUP�WR�WKH

PHQWDOO\�LOO�SHUVRQ�RU�WR�RWKHUV�´�0HQWDO�+HDOWK�3URFHGXUHV�$FW����������6HH

DOVR� ,Q� UH�0F0XOOLQV�� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� 7R� DFKLHYH

WKHVH�REMHFWLYHV�ZLWKLQ�WKH�FRQVWUDLQWV�RI�GXH�SURFHVV�³WKH�VFKHPH�DGRSWHG
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E\� WKH� OHJLVODWXUH� KHUH� HQYLVLRQV� WKDW� PRUH� H[WHQVLYH� SURFHGXUDO� RU� µGXH

SURFHVV¶� SURWHFWLRQV� ZLOO� DSSO\� DV� WKH� DPRXQW� RI� WLPH� D� SHUVRQ� PD\� EH

GHSULYHG�RI�OLEHUW\�LQFUHDVHV�DERYH�D�EDUH�PLQLPXP�´�0DWWHU�RI�6HHJULVW�

����3D����������������$��G������������������7KH� UHVXOWLQJ�SURJUHVVLRQ� LQ

VHFWLRQV�����������DQG������HYLQFHV�WKH�OHJLVODWXUH¶V�FOHDU�FRQFHUQ�WKDW�WKH

SURFHGXUDO� SURWHFWLRQV� DIIRUGHG� RXU� FLWL]HQV� UHIOHFW� WKH� H[WHQW� RI� WKH

GHSULYDWLRQ�RI� OLEHUW\�DW� VWDNH��,Q�UH�+DQFRFN������$��G�������������3D�

6XSHU��������

���� 6HFWLRQ� ����� ZKLFK� SURYLGHV� IRU� LQYROXQWDU\� HPHUJHQF\� H[DPLQDWLRQ

DQG�WUHDWPHQW��DOORZV�FRQILQHPHQW�RI�WKH�SDWLHQW�IRU�XS�WR�����KRXUV�XSRQ

FHUWLILFDWLRQ� E\� D� SK\VLFLDQ�� RU� DXWKRUL]DWLRQ� E\� WKH� FRXQW\� PHQWDO� KHDOWK

DGPLQLVWUDWRU��0HQWDO�+HDOWK� 3URFHGXUHV� $FW�� ������D��� �G��� 7KRXJK� DFWLRQ

E\� WKH� DGPLQLVWUDWRU� UHTXLUHV� LVVXDQFH� RI� D� ZDUUDQW�� ³>L@Q� OLJKW� RI� WKH

HPHUJHQF\�QDWXUH��WKHUDSHXWLF�SXUSRVH�DQG�VKRUW�GXUDWLRQ´�RI�D�VHFWLRQ����

FRPPLWPHQW��WKH�ZDUUDQW�QHHG�QRW�EH�VXSSRUWHG�E\�SUREDEOH�FDXVH�DQG�PD\

EH�EDVHG�XSRQ�KHDUVD\���,Q�UH�-�0���BBB�3D��DW�BBB�Q��������$��G�DW������

���Q���

���� 6HFWLRQ� ���� SURYLGHV� IRU� H[WHQGHG� LQYROXQWDU\� HPHUJHQF\� WUHDWPHQW

ZKHQHYHU��IROORZLQJ�D�SDWLHQW¶V�FRPPLWPHQW�XQGHU�VHFWLRQ������³WKH�IDFLOLW\

>ZKHUH�WKH�LQGLYLGXDO�LV�FXUUHQWO\�XQGHU�WUHDWPHQW@�GHWHUPLQHV�WKDW�WKH�QHHG

IRU� HPHUJHQF\� WUHDWPHQW� LV� OLNHO\� WR� H[WHQG� EH\RQG� ���� KRXUV�´� 0HQWDO
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+HDOWK� 3URFHGXUHV� $FW� ������D��� 7R� HQVXUH� WKDW� WKH� LQGLYLGXDO¶V� OLEHUW\

LQWHUHVW� LV� SURWHFWHG�� VHFWLRQ� ���� VXEMHFWV� WKH� IDFLOLW\¶V� GHWHUPLQDWLRQ� WR

VXEVWDQWLDO�OHJDO�VFUXWLQ\��$SSOLFDWLRQ�IRU�FRQWLQXHG�WUHDWPHQW�PXVW�EH�PDGH

WR� WKH� FRXUW� RI� FRPPRQ� SOHDV� DQG� VKDOO� VWDWH� WKH� JURXQGV� RQ� ZKLFK

WUHDWPHQW�LV�WR�EH�LPSRVHG�DORQJ�ZLWK�WKH�QDPH�RI�DQ\�H[DPLQLQJ�SK\VLFLDQ

DQG� WKH� VXEVWDQFH� RI� KLV� RSLQLRQ� UHJDUGLQJ� WKH� PHQWDO� FRQGLWLRQ� RI� WKH

SDWLHQW��,G��DW�������D���%HFDXVH�D�SDWLHQW�PD\�EH�FRQILQHG�XQGHU�VHFWLRQ

���� IRU� DV� ORQJ� DV� WZHQW\� GD\V�� WKH� OHJLVODWXUH� KDV� PDQGDWHG� D� ULJKW� WR

FRXQVHO��DQG�WKH�ULJKW�WR�DQ�LQIRUPDO�KHDULQJ��DW�ZKLFK�FRXQVHO�PD\�TXHVWLRQ

WKH�H[DPLQLQJ�SK\VLFLDQ�DQG�RWKHU�ZLWQHVVHV��,G��DW��������E����F���7KRXJK

WKH� UXOHV� RI� HYLGHQFH� QHHG� QRW� EH� DSSOLHG�� WKH� UHYLHZLQJ� MXGJH� RU�PHQWDO

KHDOWK�UHYLHZ�RIILFHU��0+52��PXVW�FRQILQH�KLV�FRQVLGHUDWLRQ�WR�HYLGHQFH�KH

GHHPV�UHOLDEOH��,G��DW�������F���0RUHRYHU��ZH�KDYH�KHOG�WKDW�D�SDWLHQW�PD\

QRW� EH� FRQILQHG� XQGHU� VHFWLRQ� ���� RQ� D� VKRZLQJ� RI� OHVV� WKDQ� ³FOHDU� DQG

FRQYLQFLQJ�HYLGHQFH�´�,Q�UH�+DQFRFN��VXSUD�DW������

���� 6HFWLRQ�����SURYLGHV�IRU�H[WHQGHG�LQYROXQWDU\�WUHDWPHQW�IRU�DV�ORQJ�DV

QLQHW\�GD\V�DQG��FRQVLVWHQW�ZLWK�WKH�VFKHPH�RI�WKH�$FW��UHTXLUHV�DGGLWLRQDO

GXH� SURFHVV� SURWHFWLRQV� LQFOXGLQJ� D� IRUPDO� SXEOLF� KHDULQJ�� 0HQWDO� +HDOWK

3URFHGXUHV� $FW� ������H��� 6LJQLILFDQWO\�� WKRXJK� WKH� VHFWLRQ� LV� QRW� D� SHQDO

SURYLVLRQ��LW�SURYLGHV�VRPH�SURWHFWLRQV�FRQVLVWHQW�ZLWK�FULPLQDO�GXH�SURFHVV�

LQFOXGLQJ�WKH�ULJKW�WR�FRQIURQWDWLRQ�DQG�FURVV�H[DPLQDWLRQ��6HH�,Q�UH�-�0��
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VXSUD� DW� BBB� Q���� ���� $��G� DW� ����� Q���� ,Q� DSSO\LQJ� VHFWLRQ� ����� RXU

VXSUHPH� FRXUW� KDV� KHOG� WKDW� ³LW� LV� LPSHUDWLYH� WKDW� WKH� FRPPLWPHQW� FRXUW

VWULFWO\� FRPSO\� ZLWK� WKH� UXOHV� RI� HYLGHQFH� JHQHUDOO\� DSSOLFDEOH� WR� RWKHU

SURFHHGLQJV�ZKLFK�PD\�UHVXOW�LQ�DQ�H[WHQGHG�GHSULYDWLRQ�RI�DQ� LQGLYLGXDO
V

OLEHUW\�´� ,Q� UH� +XWFKLQVRQ�� ���� 3D�� DW� ���� Q���� ���� $��G� DW� ����� Q���

&RQVLGHUDWLRQ� RI� KHDUVD\� LV� QRW� FRQVLVWHQW� ZLWK� GXH� SURFHVV� SURWHFWLRQV

XQGHU�VHFWLRQ������6HH�LG��DW�����Q��������$��G�DW���������Q���

���� 7KRXJK�RXU� VXSUHPH� FRXUW� KDV�QRW�KDG�RFFDVLRQ� WR� DGGUHVV�ZKHWKHU

GXH�SURFHVV�UHTXLUHV�H[FOXVLRQ�RI�KHDUVD\�XQGHU�VHFWLRQ������LW�KDV�UHMHFWHG

SULRU� DWWHPSWV� WR� H[SDQG� GXH� SURFHVV� SURWHFWLRQV� LQ� LQIRUPDO� SURFHHGLQJV

EH\RQG�WKRVH�SURYLGHG�E\�WKH�$FW��5HFHQWO\��WKH�&RXUW�UHYHUVHG�D�GHFLVLRQ�RI

WKH�VXSHULRU�FRXUW�WKDW�UHTXLUHG�D�VKRZLQJ�RI�SUREDEOH�FDXVH�IRU�LVVXDQFH�RI

D�ZDUUDQW�XQGHU�VHFWLRQ�����DQG�SURVFULEHG�WKH�XVH�RI�KHDUVD\�DV�WKH�EDVLV

IRU� WKH�ZDUUDQW��6HH� ,Q� UH� -�0��� ����$��G�DW� ������ 7KH�&RXUW� IRXQG� WKDW

VXFK�VDIHJXDUGV��WKRXJK�QHFHVVDU\�LQ�WKH�FRQWH[W�RI�D�FULPLQDO�LQYHVWLJDWLRQ�

DUH�GHWULPHQWDO�WR�WKH�SXUSRVHV�DGYDQFHG�E\�WKH�$FW��,G��DW�������UHDVRQLQJ

WKDW� ³UHTXLUHPHQW� >RI� VKRZLQJ� RI� SUREDEOH� FDXVH� SULRU� WR� LVVXDQFH� RI

ZDUUDQW@�ZRXOG�RQO\�VHUYH�WR� IUXVWUDWH� WKH�YHU\�SXUSRVH�RI� WKH�HPHUJHQF\

HYDOXDWLRQ�DQG�WUHDWPHQW�VHFWLRQV�RI�>WKH�$FW�@�ZKLFK�LV�WR�UHQGHU�LPPHGLDWH

DVVLVWDQFH� WR� WKRVH� SHUVRQV� ZKR� DUH� LQ� QHHG´��� 7KH� &RXUW� FRQFOXGHG� WKDW

³>L@Q�OLJKW�RI�WKH�HPHUJHQF\�QDWXUH��WKHUDSHXWLF�SXUSRVH�DQG�VKRUW�GXUDWLRQ´
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RI� D� FRPPLWPHQW� XQGHU� VHFWLRQ� ���� WKH� UHDVRQDEOH� JURXQGV� VWDQGDUG

LPSRVHG�E\�WKH�$FW�ZDV�VXIILFLHQW�WR�PHHW�WKH�GHPDQGV�RI�GXH�SURFHVV��,G�

DW� BBB�� ����$��G�DW� �����Q��� �FLWLQJ�3DUKDP�Y�� -�5��� ����8�6�� ����� ���

��������

�������6LPLODUO\��LQ�0DWWHU�RI�6HHJULVW������3D��DW�������������$��G�DW�����

WKH� &RXUW� GHFOLQHG� WR� DOORZ� DSSOLFDWLRQ� RI� SURWHFWLRQV� XQGHU� VHFWLRQ

����H�����WR�D�VHFWLRQ�����KHDULQJ��6HFWLRQ�����H�����FRQWHPSODWHV�WKDW�WKH

IRUPDO�KHDULQJ�SULRU�WR�D�QLQHW\�GD\�FRPPLWPHQW�PD\�EH�KHOG�LQ�SULYDWH�DW

WKH� UHTXHVW�RI� WKH�SDWLHQW�RU�KLV� FRXQVHO��%DODQFLQJ� WKH�SDUWLHV¶� LQWHUHVW� LQ

VXFK�D�SURFHGXUH��WKH�&RXUW�RSLQHG�WKDW�D�VHFWLRQ�����FRPPLWPHQW�LV�RIWHQ

IRFXVHG�RQ�DFTXLULQJ�QHFHVVDU\�SV\FKLDWULF�GDWD�WR�JDXJH�WKH�SDWLHQW¶V�QHHG

IRU� IXUWKHU� WUHDWPHQW�� ,G�� 7KH� &RXUW� IRXQG�� DFFRUGLQJO\�� WKDW� WKH� SDWLHQW¶V

LQWHUHVWV� ZHUH� DGHTXDWHO\� SURWHFWHG� XQGHU� VHFWLRQ� ����� DQG� GHFULHG� WKH

VHFWLRQ�����SURFHGXUH�DV�D�³WURXEOHVRPH�SURFHGXUDO�GHYLFH´�LQDSSURSULDWH�LQ

WKH�OHVV�IRUPDO�VHWWLQJ�RI�VHFWLRQ������,G�

���� 7KRXJK�QHLWKHU�RI�WKH�IRUHJRLQJ�GHFLVLRQV�DGGUHVVHV�WKH�VSHFLILF�LVVXH

EHIRUH� XV�� ERWK� GHPRQVWUDWH� RXU� VXSUHPH� FRXUW¶V� UHFRJQLWLRQ� WKDW�� LQ� WKH

FRQWH[W�RI�PHQWDO�KHDOWK�WUHDWPHQW��WKH�YDOLG�OLEHUW\�LQWHUHVW�RI�WKH�LQGLYLGXDO

DQG� WKH� LQWHUHVW� RI� WKH� &RPPRQZHDOWK� DUH� ERWK� VHUYHG� E\�PHDVXUHG� GXH

SURFHVV� SURWHFWLRQV�� ,QGHHG�� WKH� &RXUW� KDV� DGPRQLVKHG� ³LI� LQYROXQWDU\

WUHDWPHQW� LV� DOO� WKDW� LV� DYDLODEOH� WR� SURWHFW� D� SHUVRQ� IURP�KDUP� DQG� HYHQ
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GHDWK��WKHQ�WKH�DYDLODELOLW\�RI�WKLV�IRUP�RI�PHGLFDO�WUHDWPHQW�LV�WR�EH�YDOXHG

DQG�HQFRXUDJHG�´�,Q�UH�-�0���BBB�3D��DW�BBB������$��G�DW�������TXRWLQJ�,Q

UH�-�6�������3D����������������$��G�������������������:H�FRQFOXGH�WKDW�GXH

SURFHVV� SURWHFWLRQV� DGGLWLRQDO� WR� WKRVH� SURYLGHG� E\� WKH� $FW� VKRXOG� QRW� EH

DSSOLHG� VR� ORQJ� DV� UHDVRQDEOH� GXH� SURFHVV� VDIHJXDUGV�� DSSURSULDWH� WR� WKH

WUHDWPHQW�QHHGV�RI�WKH�SDWLHQW��DUH�SURYLGHG�E\�WKH�VWDWXWH�LWVHOI�

���� $IWHU�FDUHIXO� VFUXWLQ\�RI� WKH�SURYLVLRQV� RI� WKH�$FW� DQG� LWV� WKHUDSHXWLF

SXUSRVHV�� DV�ZHOO� DV� WKH� UHVSHFWLYH� LQWHUHVWV� RI� WKH� SDUWLHV� LQ� SXUVXLQJ� RU

RSSRVLQJ� WKH� FRPPLWPHQW� SURFHVV�� ZH� ILQG� WKH� GXH� SURFHVV� SURWHFWLRQV

SURYLGHG�E\�VHFWLRQ�����UHDVRQDEOH�DQG�DSSURSULDWH��$V�ZH�KDYH�GLVFXVVHG�

VHFWLRQ� ���� SURYLGHV� QXPHURXV� SURFHGXUDO� VDIHJXDUGV� WR� DVVXUH� WKDW� D

SDWLHQW¶V�SURVSHFWLYH�QHHG�IRU�WUHDWPHQW�LV�GHWHUPLQHG�LQ�D�FRQVLGHUHG�OHJDO

SURFHHGLQJ�� ,QLWLDOO\�� WKH� SDWLHQW¶V� ULJKW� WR� FRXQVHO� DVVXUHV� KLV� DELOLW\� WR

FKDOOHQJH�XQUHOLDEOH�HYLGHQFH��DQG�WR�GHYHORS�FRXQWHUYDLOLQJ�IDFWV�WKDW�PD\

H[SODLQ�KLV� FRQGXFW� DQG�PLOLWDWH� DJDLQVW� FHUWLILFDWLRQ��6HFRQGO\�� WKH� FRXUW¶V

UROH� DV� IDFWILQGHU� HOLPLQDWHV� WKH� QHHG� IRU� VWULFW� DGKHUHQFH� WR� UXOHV� RI

HYLGHQFH� DQG� KHOSV� WR� HQVXUH� D� GLVSDVVLRQDWH� GHFLVLRQ� EDVHG� RQ� UHOLDEOH

HYLGHQFH��)LQDOO\�� WKH�DSSOLFDEOH�VWDQGDUG�RI�SURRI��E\�FOHDU�DQG�FRQYLQFLQJ

HYLGHQFH�³SODFHV�WKH�EXUGHQ�VTXDUHO\�RQ�WKH�IDFLOLW\�RU�LQGLYLGXDO�DWWHPSWLQJ

WR�FRPPLW�WKH�LQGLYLGXDO�LQYROXQWDULO\�´�DQG�UHQGHUV�³QHJOLJLEOH´�WKH�FKDQFH

RI�DQ�HUURQHRXV�FRPPLWPHQW��,Q�UH�+DQFRFN������$��G�DW�������0RUHRYHU�
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WKH�VXSUHPH�FRXUW¶V�GLUHFWLRQ�WKDW�FRPPLWPHQW�XQGHU�VHFWLRQ�����PXVW�EH

VXEMHFW� WR� IXOO� GXH� SURFHVV� SURWHFWLRQV� HOLPLQDWHV� WKH� SRVVLELOLW\� WKDW� DQ

LQGLYLGXDO�FRXOG�EH�FRQILQHG�RQ�WKH�EDVLV�RI�KHDUVD\�IRU�ORQJHU�WKDQ�WZHQW\

GD\V�� *LYHQ� WKHVH� VXEVWDQWLDO� SURWHFWLRQV�� ZH� FRQFOXGH� WKDW� D� SURKLELWLRQ

DJDLQVW� WKH� XVH� RI� KHDUVD\� HYLGHQFH� LV� QRW� QHFHVVDU\� WR� SURWHFW� WKH

LQGLYLGXDO¶V� YDOLG� OLEHUW\� LQWHUHVW� XQGHU� VHFWLRQ� ����� � 0RUHRYHU�� UHTXLULQJ

DGKHUHQFH� WR� WKH� UXOHV� RI� HYLGHQFH� FRXOG� UHQGHU� DGHTXDWH� SURRI

LPSUDFWLFDEOH�DQG�XQGXO\�FRPSURPLVH�WKH�LQWHUHVW�RI� WKH�&RPPRQZHDOWK�LQ

DVVXULQJ� WKH� DYDLODELOLW\� RI� HPHUJHQF\� PHQWDO� KHDOWK� WUHDWPHQW� WR� WKRVH

ZKRVH�FRQGLWLRQ�SUHFOXGHV�WKHLU�UHFRJQLWLRQ�RI�D�QHHG�IRU�DVVLVWDQFH��6HH�,Q

UH� +XWFKLQVRQ�� ���� 3D�� DW� ����� ���� $��G� DW� ������ � %HFDXVH� WKH� $FW

RSHUDWHV� WR� SURYLGH� WUHDWPHQW� QHFHVVDU\� WR� WKH� LQGLYLGXDO� FRPPLWWHG� DQG

GRHV� VR� ZLWKLQ� D� IUDPHZRUN� RI� HIIHFWLYH� GXH� SURFHVV� SURWHFWLRQV�� ZH� KROG

WKDW�DGPLVVLRQ�RI�KHDUVD\�XQGHU�VHFWLRQ�����F��LV�QRW��SHU�VH��D�YLRODWLRQ�RI

GXH�SURFHVV�

���� 5HDFKLQJ�WKLV�FRQFOXVLRQ��KRZHYHU��GRHV�QRW�HQG�RXU� LQTXLU\��6HFWLRQ

���� SURYLGHV� WKDW� WKH� MXGJH� RU� 0+52� SUHVLGLQJ� DW� WKH� FRPPLWPHQW

FRQIHUHQFH� ³PD\� UHYLHZ� DQ\� UHOHYDQW� LQIRUPDWLRQ� HYHQ� LI� LW� ZRXOG� EH

QRUPDOO\� H[FOXGHG� XQGHU� UXOHV� RI� HYLGHQFH� LI� KH� EHOLHYHV� WKDW� VXFK

LQIRUPDWLRQ� LV� UHOLDEOH�´� 0HQWDO� +HDOWK� 3URFHGXUHV� $FW�� ������F������ 2XU

VXSUHPH�FRXUW�KDV�GLUHFWHG�WKDW��LQ�SURFHHGLQJV�ZKHUH�WKH�UXOHV�RI�HYLGHQFH
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DUH� QRW� DSSOLHG�� WKH� UHOLDELOLW\� RI� KHDUVD\� PXVW� EH� GHWHUPLQHG� E\� D

FRQVLGHUDWLRQ�RI�WKH�IROORZLQJ�IDFWRUV�

$OWKRXJK�LQGLFLD�RI�UHOLDELOLW\�PXVW�XOWLPDWHO\�EH�HYDOXDWHG�RQ�D
FDVH�E\�FDVH�EDVLV��VHYHUDO�IDFWRUV�W\SLFDOO\�ZRXOG�EH�VLJQLILFDQW�
(�J���ZKHWKHU�WKH�KHDUVD\�VWDWHPHQWV�DUH�FRQWUDGLFWHG�E\�GLUHFW
WHVWLPRQ\�� ZKHWKHU� WKH� VWDWHPHQWV� DUH� VZRUQ� RU� XQVZRUQ�
ZULWWHQ�RU�RUDO�� VLJQHG�RU�DQRQ\PRXV��ZKHWKHU�WKH�GHFODUDQW� LV
GLVLQWHUHVWHG�RU�LV�SRWHQWLDOO\�ELDVHG��RU�ZKHWKHU�WKH�KHDUVD\�LV
FRUURERUDWHG�� 7KH� W\SH� RI� KHDUVD\� RIIHUHG� LV� DOVR� D� IDFWRU�� )RU
H[DPSOH�� VRPH� GRFXPHQWV�� VXFK� DV� UHSRUWV� DQG� LWHPL]HG
VWDWHPHQWV� RI� FKDUJH� IURP� OLFHQVHG� SURIHVVLRQDOV�� PD\� EH
W\SLFDOO\�PRUH� WUXVWZRUWK\� WKDQ� GRFXPHQWV� RI�PRUH� VXEMHFWLYH
FRQWHQW��,I�KHDUVD\�LV�LQWURGXFHG�E\�OLYH�WHVWLPRQ\��WKH�FUHGLELOLW\
RI�WKH�ZLWQHVV�LV��RI�FRXUVH��WR�EH�FRQVLGHUHG�

&RP���8QHPSOR\PHQW�&RPSHQVDWLRQ�%RDUG�RI�5HYLHZ�Y��&HMD������3D�

�����������������$��G������������������IRRWQRWH�RPLWWHG��

���� ,Q�WKH�LQVWDQW�PDWWHU��5�'��DOOHJHV�WKDW�WKH�KHDUVD\�DYHUPHQWV�DW�LVVXH

ODFNHG�VXIILFLHQW�LQGLFLD�RI�UHOLDELOLW\��6KH�DUJXHV�WKDW��GXH�WR�WKH�XQUHOLDEOH

QDWXUH�RI�WKH�HYLGHQFH��WKH�HYLGHQFH�ZDV�LQVXIILFLHQW�WR�VKRZ�WKDW�5�'��ZDV

³VHYHUHO\� PHQWDOO\� GLVDEOHG´� DV� WKDW� WHUP� LV� GHILQHG� E\� WKH� $FW��� 7KH

����������������������������������
��7KH�UHOHYDQW�SRUWLRQ�RI�WKH�$FW�SURYLGHV�DV�IROORZV�

$�SHUVRQ�LV�VHYHUHO\�PHQWDOO\�GLVDEOHG�ZKHQ��DV�D�UHVXOW�RI
PHQWDO� LOOQHVV�� KLV� FDSDFLW\� WR� H[HUFLVH� VHOI�FRQWURO�
MXGJPHQW� DQG�GLVFUHWLRQ� LQ� WKH� FRQGXFW� RI� KLV� DIIDLUV� DQG
VRFLDO�UHODWLRQV�RU�WR�FDUH�IRU�KLV�RZQ�SHUVRQDO�QHHGV�LV�VR
OHVVHQHG�WKDW�KH�SRVHV�D�FOHDU�DQG�SUHVHQW�GDQJHU�RI�KDUP
WR�RWKHUV�RU�WR�KLPVHOI�
«�
&OHDU� DQG� SUHVHQW� GDQJHU� WR� RWKHUV� VKDOO� EH� VKRZQ� E\
HVWDEOLVKLQJ� WKDW�ZLWKLQ� WKH� SDVW� ��� GD\V� WKH� SHUVRQ� KDV
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JUDYDPHQ� RI� KHU� FODLP� LV� WKDW� QR� SURSHU� VKRZLQJ� ZDV� PDGH� WKDW� 5�'�

³LQIOLFWHG� RU� DWWHPSWHG� WR� LQIOLFW� VHULRXV� ERGLO\� KDUP� RQ� DQRWKHU>�@´�0HQWDO

+HDOWK�3URFHGXUHV�$FW��������E���:H�GLVDJUHH�

���� $IWHU�FDUHIXO�UHYLHZ��ZH�FRQFOXGH�WKDW�WKH�WHVWLPRQ\�RI�'U��/DGHQKHLP

SUHVHQWHG� DW� WKH� VHFWLRQ� ���� KHDULQJ� DQG� WKH� SURSHUO\� DGPLWWHG

SV\FKLDWULF�GLDJQRVWLF� HYLGHQFH� FRQWDLQHG� LQ� WKH� VHFWLRQ� ���� SHWLWLRQ

VXEVWDQWLDWHG�WKH�UHOLDELOLW\�RI�WKH�KHDUVD\�DYHUPHQWV�VHW�IRUWK�LQ�WKH�VHFWLRQ

����SHWLWLRQ�

���� )LUVW��LW�ZDV�HVWDEOLVKHG�WKDW�5�'��UHJXODUO\�HPSOR\V�D�FDQH�DV�DQ�DLG�LQ

DPEXODWLRQ��7KH�VHFWLRQ�����SHWLWLRQ�VHW�IRUWK�WKDW�5�'��UDLVHG�KHU�FDQH�LQ�DQ

�������������������������������������������������������������������������������������������������������������
LQIOLFWHG� RU� DWWHPSWHG� WR� LQIOLFW� VHULRXV� ERGLO\� KDUP� RQ
DQRWKHU� DQG� WKDW� WKHUH� LV� D� UHDVRQDEOH� SUREDELOLW\� WKDW
VXFK� FRQGXFW� ZLOO� EH� UHSHDWHG�� «)RU� WKH� SXUSRVH� RI� WKLV
VHFWLRQ��D�FOHDU�DQG�SUHVHQW�GDQJHU�RI�KDUP�WR�RWKHUV�PD\
EH� GHPRQVWUDWHG� E\� SURRI� WKDW� WKH� SHUVRQ� KDV� PDGH
WKUHDWV�RI�KDUP�DQG�KDV�FRPPLWWHG�DFWV�LQ�IXUWKHUDQFH�RI
WKH�WKUHDW�WR�FRPPLW�KDUP�
«�

&OHDU�DQG�SUHVHQW�GDQJHU�WR�KLPVHOI�VKDOO�EH�VKRZQ�E\
HVWDEOLVKLQJ�WKDW�ZLWKLQ�WKH�SDVW����GD\V�
�L�� WKH� SHUVRQ� KDV� DFWHG� LQ� VXFK�PDQQHU� DV� WR� HYLGHQFH
WKDW�KH�ZRXOG�EH�XQDEOH��ZLWKRXW�FDUH��VXSHUYLVLRQ�DQG�WKH
FRQWLQXHG� DVVLVWDQFH� RI� RWKHUV�� WR� VDWLVI\� KLV� QHHG� IRU
QRXULVKPHQW�� SHUVRQDO� RU� PHGLFDO� FDUH�� VKHOWHU�� RU� VHOI
SURWHFWLRQ� DQG� VDIHW\�� DQG� WKDW� WKHUH� LV� D� UHDVRQDEOH
SUREDELOLW\� WKDW� GHDWK�� VHULRXV� ERGLO\� LQMXU\� RU� VHULRXV
SK\VLFDO� GHELOLWDWLRQ� ZRXOG� HQVXH� ZLWKLQ� ��� GD\V� XQOHVV
DGHTXDWH�WUHDWPHQW�ZHUH�DIIRUGHG�XQGHU�WKLV�DFW>�@

0HQWDO�+HDOWK�3URFHGXUHV�$FW��������D����E�������E�����L�
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DWWHPSW�WR�KLW�D�³FDUHJLYHU´�DW�WKH�ERDUGLQJ�KRPH��'U��/DGHQKHLP�WHVWLILHG

WKDW�5�'�� IHOW� OLNH�VKH�ZDV�D�KRVWDJH�DW� WKH�ERDUGLQJ�KRPH�DQG�H[SUHVVHG

YDJXH� SDUDQRLD� DERXW� WKH� VWDII� WKHUH�� +H� WHVWLILHG� WKDW� VKH� DGPLWWHG� WR

YHUEDOO\�WKUHDWHQLQJ�WR�KDUP�WKH�ERDUGLQJ�KRPH�SURSULHWRU��+H�FKDUDFWHUL]HG

5�'�¶V�YHUEDOO\�WKUHDWHQLQJ�EHKDYLRU�DV�D�PDQLIHVWDWLRQ�RI�KHU�PHQWDO�LOOQHVV�

5�'�� WHVWLILHG� WKDW� VKH� ZDQWHG� WR� ³VFDUH´� VRPHRQH� DW� WKH� ERDUGLQJ� KRPH�

6KH� DGPLWWHG�PDNLQJ�YHUEDO� WKUHDWV� DQG� XVLQJ� REVFHQLWLHV� WRZDUG� VWDII� DW

WKH�ERDUGLQJ�KRPH��6KH�GLG�QRW�GHQ\�UHIXVLQJ�WR�HDW�RU�WKUHDWHQLQJ�WR�EXUQ

GRZQ� WKH� ERDUGLQJ� KRPH�� 6KH� DGPLWWHG� WR� UHIXVLQJ� KHU� PHGLFDWLRQ�

DSSDUHQWO\�EHFDXVH�VKH�ZDV�DQJU\�ZLWK�ERDUGLQJ�KRPH�VWDII�

���� 6HFRQG�� WKH�VHFWLRQ�����SHWLWLRQ� FRQWDLQHG�DQ�DIILUPDWLRQ�E\�0+23¶V

DWWHQGLQJ� SV\FKLDWULVW� WKDW�� RQ� WKH� GD\� SULRU� WR� WKH� KHDULQJ�� 5�'�� ZDV

HYDOXDWHG�DV�KDYLQJ� DJJUHVVLYH� LPSXOVHV�� SRRU� LPSXOVH� FRQWURO�� DQJHU� DQG

SRRU� MXGJPHQW�� 7KHVH� ILQGLQJV� ZHUH� HVVHQWLDOO\� FRUURERUDWHG� E\� 'U�

/DGHQKHLP¶V�WHVWLPRQ\�

���� 7KLUG��'U��/DGHQKHLP�WHVWLILHG�WKDW�LI�5�'�¶V�LQYROXQWDU\�WUHDWPHQW�ZDV

QRW� H[WHQGHG�� WKH� EHKDYLRU� VKH� GLVSOD\HG� DW� WKH� ERDUGLQJ� KRPH�� ZKLFK

LQFOXGHG� WKH� UHIXVDO� WR� WDNH�PHGLFDWLRQ��ZRXOG� EH� UHSHDWHG�� $SSDUHQWO\� LQ

IHDU�RI�D� UDSLG�GHFRPSHQVDWLRQ�RI�5�'�¶V�PHQWDO� VWDWH� DQG�D� UHFXUUHQFH�RI

5�'�¶V�DJJUHVVLYH�DQG�QRQ�FRPSOLDQW�EHKDYLRU�LI�GLVFKDUJHG�IURP�WKH�KRVSLWDO

DQG�EDFN�WR�WKH�ERDUGLQJ�KRPH��'U��/DGHQKHLP�WHVWLILHG�WKDW�0+23�VRXJKW
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DQ�DGGLWLRQDO�WZHQW\�GD\V�RI�LQYROXQWDU\�WUHDWPHQW��GXULQJ�ZKLFK�RQH�RI�WKH

IRFXV� DUHDV� RI� WUHDWPHQW� ZRXOG� EH� WKH� SURFXUHPHQW� RI� VRPH� RWKHU� OLYLQJ

DUUDQJHPHQW�IRU�5�'��5�'�¶V�FRXQVHO�KDG�QR�TXHVWLRQV�IRU�'U��/DGHQKHLP�DQG

KLV�WHVWLPRQ\�ZDV�XQFRQWUDGLFWHG�

���� �:H�FRQFOXGH�WKDW�WKHVH�XQFRQWHVWHG�IDFWV�OHQW�VXIILFLHQW�UHOLDELOLW\�WR

WKH�FKDOOHQJHG�DYHUPHQW�WKDW�5�'��³SLFNHG�XS�KHU�FDQH�DQG�WKUHDWHQHG�WKH

FDUHJLYHU��WR�KLW�WKH�FDUHJLYHU��´�GHVSLWH�5�'�¶V�LQVLVWHQFH�WKDW�³,�QHYHU�WULHG

WR� KLW� QR� RQH� ZLWK� QRWKLQJ>�@� RQO\� VFDUH� WKHP�´� :H� ILQG� WKDW� WKH� DFW� RI

SLFNLQJ�XS�RQH¶V�FDQH�LQ�DQ�HIIRUW� WR�KLW�DQRWKHU��RQFH�SURSHUO\�HVWDEOLVKHG

E\�WKH�HYLGHQFH��VDWLVILHV�WKH�VWDWXWRU\�UHTXLUHPHQW�RI�DQ�DWWHPSW�WR�LQIOLFW

VHULRXV�ERGLO\�KDUP��0RUHRYHU��LW�ZDV�XQFRQWUDGLFWHG�WKDW�YHUEDO� WKUHDWV�RI

KDUP� ZHUH� PDGH� E\� 5�'�� WRZDUG� ERDUGLQJ� KRPH� VWDII�� :H� WKHUHIRUH

FRQFOXGH� WKDW�E\� UDLVLQJ�KHU�FDQH�FRQFRPLWDQW�ZLWK� WKRVH� WKUHDWV� RI�KDUP�

5�'�� FRPPLWWHG� DQ� ³DFW� LQ� IXUWKHUDQFH� RI� WKH� WKUHDW� WR� FRPPLW� KDUP´� DV

FRQWHPSODWHG�E\�WKH�VWDWXWH�GHILQLQJ�FOHDU�DQG�SUHVHQW�GDQJHU�WR�RWKHUV�

���� :H� VLPLODUO\� FRQFOXGH� WKDW� WKH� XQFRQWHVWHG� WHVWLPRQ\� VXSSRUWHG� WKH

KHDUVD\�DYHUPHQWV� WKDW�5�'��ZDV� UHIXVLQJ� WR�HDW� DQG� UHIXVLQJ� WR� WDNH�KHU

PHGLFDWLRQ�� :H� KDYH� KHOG� WKDW� D� SHUVRQ� PD\� EH� LQYROXQWDULO\� FRPPLWWHG

XQGHU�WKH�$FW�RQO\�XSRQ�D�VKRZLQJ��E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH��WKDW

KH�RU�VKH�LV�³VHYHUHO\�PHQWDOO\�GLVDEOHG�´�,Q�UH�+DQFRFN������$��G�DW������

������6XFK�D�ILQGLQJ�PD\�SURSHUO\�EH�PDGH� LI� LW� LV� VKRZQ� WKDW� WKH�SHUVRQ
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VXEMHFW�WR�WKH�$FW�SRVHV�D�FOHDU�DQG�SUHVHQW�GDQJHU�WR�KHUVHOI�EHFDXVH�RI�DQ

LQFDSDFLW\�WR�FDUH�IRU�KHU�RZQ�SHUVRQDO�QHHGV��0HQWDO�+HDOWK�3URFHGXUHV�$FW�

������D��� ,Q�RUGHU� WR�SURYH�D�SHUVRQ�SRVHV�D�FOHDU� DQG�SUHVHQW� GDQJHU� WR

KHUVHOI��LW�PXVW�EH�VKRZQ�WKDW�LQ�WKH�ODVW�WKLUW\�GD\V�VKH�KDV�DFWHG�LQ�VXFK

PDQQHU�DV�WR�GHPRQVWUDWH�WKDW�VKH�LV�XQDEOH�ZLWKRXW�FDUH��VXSHUYLVLRQ�DQG

WKH�FRQWLQXHG�DVVLVWDQFH�RI�RWKHUV�WR�VDWLVI\�KHU�QHHG�IRU�QRXULVKPHQW�DQG

PHGLFDO�FDUH�VXFK� WKDW� LI� WKH� LQYROXQWDU\� WUHDWPHQW�ZHUH�QRW�DIIRUGHG��VKH

ZRXOG� VXIIHU� VHULRXV� ERGLO\� LQMXU\� RU� VHULRXV� SK\VLFDO� GHELOLWDWLRQ�� 0HQWDO

+HDOWK�3URFHGXUHV�$FW��������E�����

���� ,Q�WKH�LQVWDQW�PDWWHU��5�'��GLG�QRW�GHQ\�VKH�ZDV�UHIXVLQJ�WR�HDW�DW�WKH

ERDUGLQJ� KRPH�� 0RUHRYHU�� WKH� XQFRQWUDGLFWHG� HYLGHQFH� HVWDEOLVKHG� WKDW

SULRU�WR�KHU�FRPPLWPHQW��5�'��UHIXVHG�WR�WDNH�KHU�SV\FKRWURSLF�PHGLFDWLRQ�

>'5�� /$'(1+(,0@� «�� 6KH� DFNQRZOHGJHV� QHHGLQJ
PHGLFDWLRQV�� EXW� VKH� ZDV� QRQ�FRPSOLDQW� ZLWK� KHU
PHGLFDWLRQV� IRU� WZR� GD\V� SULRU� WR� >WKH� ����@� DGPLVVLRQ
EHFDXVH� VKH� VD\V� WKH�SHRSOH� DW� WKH� ERDUGLQJ�KRPH�ZHUH
EHLQJ�>«@

>5�'��,17(55837,1*�@��,�GLGQ¶W�ZDQW�WR�GR�WKDW�EHFDXVH�RI
WKH�EHKDYLRU��WKDW¶V�WKH�ZD\�VKH�DFWHG�

���� )XUWKHU�� LW� ZDV� FRQFOXVLYHO\� HVWDEOLVKHG� WKDW� ZLWKRXW� H[WHQGHG

LQYROXQWDU\� WUHDWPHQW�� 5�'�¶V� SUH�DGPLVVLRQ� EHKDYLRU� ZRXOG� OLNHO\� UHFXU�

$FFRUGLQJO\��ZH�ILQG�WKDW�WKH�FKDOOHQJHG�KHDUVD\�ZDV�VXIILFLHQWO\�UHOLDEOH�IRU

FRQVLGHUDWLRQ� E\� WKH� PHQWDO� KHDOWK� UHYLHZ� RIILFHU� DQG� ZH� FRQFOXGH� WKDW
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0+23�VXIILFLHQWO\�SURYHG�XQGHU�WKH�FOHDU�DQG�FRQYLQFLQJ�VWDQGDUG�WKDW�5�'�

ZDV�³VHYHUHO\�PHQWDOO\�GLVDEOHG´�DV�WKDW�WHUP�LV�GHILQHG�E\�WKH�$FW�

���� $SSHOODQW� QH[W� FODLPV� WKH� FRXUW�� DW� WKH� KHDULQJ� RQ� WKH� SHWLWLRQ� IRU

UHYLHZ��LPSURSHUO\�IDXOWHG�5�'�¶V�FRXQVHO�IRU�IDLOLQJ�WR�UHTXHVW�D�FRQWLQXDQFH

ZKHQ�0V��0LOHV�IDLOHG�WR�DSSHDU�DW�WKH�VHFWLRQ�����LQIRUPDO�FRQIHUHQFH��2XU

UHYLHZ�RI�WKH�UHFRUG�UHYHDOV�WKDW�D�GLVFXVVLRQ�WRRN�SODFH�GXULQJ�WKH�KHDULQJ

RQ� 5�'�¶V� SHWLWLRQ� IRU� UHYLHZ� UHJDUGLQJ� 0V�� 0LOHV� IDLOXUH� WR� DSSHDU� DW� WKH

VHFWLRQ����� LQIRUPDO�FRQIHUHQFH�� 7KHUHLQ�� WKH� FRXUW� TXHVWLRQHG� FRXQVHO� IRU

ERWK� SDUWLHV� ZK\� D� FRQWLQXDQFH� FRXOG� QRW� KDYH� EHHQ� VRXJKW� LQ� RUGHU� WR

VHFXUH�0V��0LOHV�DSSHDUDQFH��+RZHYHU��WKHUH�LV�QR�LQGLFDWLRQ�WKDW�WKH�FRXUW

FRQVLGHUHG�WKH�IDLOXUH�RI�HLWKHU�SDUW\�WR�VHHN�D�FRQWLQXDQFH�DV�D�GLVSRVLWLYH

IDFWRU� LQ�GHQ\LQJ�WKH�SHWLWLRQ�IRU� UHYLHZ�� ,W�DSSHDUV�� UDWKHU�� WKDW� WKH�FRXUW

ZDV�PHUHO\� FRPPHQWLQJ� WKDW� KDG�0V��0LOHV� DSSHDUDQFH� EHHQ� VHFXUHG� DQG

KHU�WHVWLPRQ\�SUHVHQWHG�DW�WKH�VHFWLRQ�����KHDULQJ��WKH�LVVXH�UHJDUGLQJ�WKH

UHOLDELOLW\�RI�KHU�VHFWLRQ�����DYHUPHQWV�PLJKW�ZHOO�KDYH�EHHQ�DYRLGHG��:H

UHMHFW�DSSHOODQW¶V�DUJXPHQW�WKDW��LQ�VR�GRLQJ��WKH�FRXUW�LPSURSHUO\�³VKLIW>HG@

WKH� EXUGHQ� RI� DGYDQFLQJ� WKH� FRPPLWPHQW� KHDULQJ� IURP� WKH� SHWLWLRQHU� WR

5�'�´

���� $SSHOODQW¶V�ILQDO�FODLP�LV�WKDW�WKH�FRXUW��LQ�LWV�GLVSRVLWLRQ�RI�KHU�SHWLWLRQ

IRU� UHYLHZ�� IDLOHG� ³WR� FRPSO\� ZLWK� WKH� VWDWXWRU\� UHTXLUHPHQWV� IRU� UHYLHZ

KHDULQJV�PDQGDWLQJ�GLVFKDUJH�RI�D�SHWLWLRQ�LI�WKH�SHUVRQ�LV�QR�ORQJHU�LQ�QHHG
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RI�WUHDWPHQW�´��(PSKDVLV�DGGHG���$SSHOODQW�PLVDSSUHKHQGV�WKH�ODQJXDJH�RI

WKH�VWDWXWH�XSRQ�ZKLFK�VKH� UHOLHV� IRU� VXSSRUW��2Q�D�SHWLWLRQ� IRU� UHYLHZ�� ³LI

WKH� FRXUW� GHWHUPLQHV� WKDW� IXUWKHU� LQYROXQWDU\� WUHDWPHQW� LV� QHFHVVDU\� DQG

WKDW�WKH�SURFHGXUHV�SUHVFULEHG�E\�WKLV�DFW�KDYH�EHHQ�IROORZHG��LW�VKDOO�GHQ\

WKH� SHWLWLRQ�� 2WKHUZLVH�� WKH� SHUVRQ� VKDOO� EH� GLVFKDUJHG�´� 0HQWDO� +HDOWK

3URFHGXUHV�$FW��������������J���HPSKDVLV�DGGHG��

���� +HUH�LW�LV�FOHDU�WKDW�E\�WKH�WLPH�WKH�SHWLWLRQ�IRU�UHYLHZ�ZDV�KHDUG��5�'�

KDG� EHHQ� GLVFKDUJHG� IURP� LQYROXQWDU\� WUHDWPHQW� EHFDXVH� VKH� QR� ORQJHU

UHTXLUHG�LW��1RQHWKHOHVV��WKH�SHWLWLRQ�IRU�UHYLHZ�ZDV�QRW�ZLWKGUDZQ�E\�5�'��

EXW� ZDV� DGYDQFHG� IRU� WKH� SXUSRVH� RI� UHTXHVWLQJ� WKDW� WKH� ³UHFRUG� >RI

LQYROXQWDU\�FRPPLWPHQW@�EH�YDFDWHG�«�DQG�H[SXQJHG>�@´�2EYLRXVO\��5�'�¶V

SHWLWLRQ� IRU� UHYLHZ� ZDV� QRW� DGYDQFHG� IRU� WKH� SXUSRVH� RI� VHFXULQJ� KHU

SHUVRQDO� GLVFKDUJH� IURP� LQYROXQWDU\� WUHDWPHQW�� :LWKRXW� GLVFXVVLRQ� RI

ZKHWKHU�D�SHWLWLRQ� IRU� UHYLHZ�RI�DQ� LQYROXQWDU\�FRPPLWPHQW� FHUWLILFDWLRQ� LV

DSSURSULDWH� ZKHUH� WKH� SHWLWLRQHU� KDV� DOUHDG\� EHHQ� GLVFKDUJHG� IURP

LQYROXQWDU\�WUHDWPHQW��LW�LV�DSSDUHQW�WKDW�LQ�VXFK�D�GXELRXV�FDVH��WKH�VWDWXWH

GRHV� QRW� LQ� DQ\� ZD\�PDQGDWH� WKH� FRXUW� WR� ³GLVFKDUJH´� WKH� SHWLWLRQ� ZKLFK

UHVXOWHG�LQ�WKH�SHUVRQ¶V�LQYROXQWDU\�FRPPLWPHQW�RU�WR�H[SXQJH�WKH�UHFRUG�

5DWKHU�� WKH� VWDWXWH� SODLQO\� SURYLGHV� WKDW�� RQ� UHYLHZ�� WKH� SHUVRQ� LV� WR� EH

GLVFKDUJHG�XQOHVV�WKH�FRXUW�GHWHUPLQHV�WKDW�IXUWKHU�LQYROXQWDU\�WUHDWPHQW�LV
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QHFHVVDU\�� �$SSHOODQW¶V� UHOLDQFH� RQ� WKH� VWDWXWH� LV�PLVSODFHG�DQG�� WKXV�� KHU

ILQDO�LVVXH�RQ�DSSHDO�LV�GLVPLVVHG�

���� ,Q�FRQFOXVLRQ��ZH�ILQG�QR�SHU�VH�GXH�SURFHVV�YLRODWLRQ�LQ�VHFWLRQ�����F�

RI� WKH�0HQWDO�+HDOWK� 3URFHGXUHV� $FW�� 7KH� VHFWLRQ� SURSHUO\� DOORZV�QRUPDOO\

H[FOXGDEOH� HYLGHQFH� WR� EH� FRQVLGHUHG� E\� D� MXGJH� RU�PHQWDO� KHDOWK� UHYLHZ

RIILFHU� DW� DQ� LQIRUPDO� FRQIHUHQFH� RQ� DSSOLFDWLRQ� IRU� H[WHQGHG� HPHUJHQF\

LQYROXQWDU\�WUHDWPHQW�LI�WKH�MXGJH�RU�UHYLHZ�RIILFHU�EHOLHYHV�WKH�LQIRUPDWLRQ

LV� UHOLDEOH�� 0RUHRYHU�� LQ� WKH� LQVWDQW� PDWWHU�� ZH� FRQFOXGH� WKDW� VXIILFLHQW

LQGLFLD� RI� UHOLDELOLW\� H[LVWHG� WR� ZDUUDQW� FRQVLGHUDWLRQ� RI� WKH� QRUPDOO\

H[FOXGDEOH� HYLGHQFH� SUHVHQWHG�� 7KXV�� ZH� DIILUP� WKH� RUGHU� ZKLFK� GHQLHG

DSSHOODQW¶V� SHWLWLRQ� IRU� UHYLHZ� IURP� WKH� FHUWLILFDWLRQ� RUGHU� RI� H[WHQGHG

LQYROXQWDU\�WUHDWPHQW�XQGHU�VHFWLRQ�����

���� 2UGHU�DIILUPHG�

���� -XGJH�-RKQVRQ�ILOHV�D�&RQFXUULQJ�DQG�'LVVHQWLQJ�PHPRUDQGXP�
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,1�5(���5�'� � ���� ,1�7+(�683(5,25�&2857�2)
� ���� ��3(116</9$1,$

$33($/�2)���5�'�� � ����
$SSHOODQW � ����

� ����
���� 1R�������3KLODGHOSKLD������

$SSHDO�IURP�WKH�2UGHU�GDWHG�$SULO����������
GRFNHWHG�$SULO�����������&RXUW�RI�&RPPRQ�3OHDV�

3KLODGHOSKLD�&RXQW\��&LYLO�'LYLVLRQ
DW�1R�������'HFHPEHU�7HUP�������

%()25(���&$9$1$8*+��-2+1621��DQG�7$0,/,$��--�

&21&855,1*�$1'�',66(17,1*�23,1,21�%<�-2+1621��-��

��� ,�FRQFXU� LQ� WKH�0DMRULW\¶V�ZHOO�UHDVRQHG� FRQFOXVLRQ� WKDW� DGPLVVLRQ� RI

KHDUVD\�XQGHU�VHFWLRQ�����RI�WKH�0HQWDO�+HDOWK�3URFHGXUHV�$FW��WKH�$FW��LV

FRQVLVWHQW�ZLWK�SURFHGXUDO�GXH�SURFHVV�VR�ORQJ�DV�WKH�HYLGHQFH�LQ�TXHVWLRQ

EHDUV�VXIILFLHQW�LQGLFLD�RI�UHOLDELOLW\���+RZHYHU��,�UHVSHFWIXOO\�GLVVHQW�IURP�WKH

UHPDLQGHU� RI� WKH� 0DMRULW\¶V� GLVSRVLWLRQ� RI� WKH� KHDUVD\� LVVXH� IRU� WKUHH

UHDVRQV�� � ,QLWLDOO\�� ,� GLVDJUHH� ZLWK� WKH� 0DMRULW\¶V� FKDUDFWHUL]DWLRQ� RI� WKH

UHFRUG� DQG� GLVVHQW� IURP� LWV� FRQFOXVLRQ� WKDW� WKH� KHDUVD\� LQWURGXFHG� LQ� WKLV

FDVH�ZDV�VXIILFLHQWO\�UHOLDEOH�WR�EH�DGPLVVLEOH�XQGHU�VHFWLRQ�������6HFRQGO\�

,�GLVVHQW� IURP�WKH�0DMRULW\¶V� FRQFOXVLRQ� WKDW� WKH�HYLGHQFH�ZDV�VXIILFLHQW� WR

HVWDEOLVK�WKDW�5�'�¶V�FRQGXFW�³SRVHG�D�FOHDU�DQG�SUHVHQW�GDQJHU�WR�RWKHUV�´

DV� SUHVFULEHG� E\� VHFWLRQ� ����E�� DQG� GHILQHG� E\� RXU� FDVHODZ�� � 7KLUGO\�� ,
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GLVVHQW� IURP� WKH�0DMRULW\¶V� VXJJHVWLRQ� WKDW� 5�'��ZDV� D� ³FOHDU� DQG� SUHVHQW

GDQJHU� WR� KHUVHOI´� EHFDXVH� WKH� UHFRUG� GRHV� QRW� HVWDEOLVK� WKDW� HLWKHU� WKH

KHDULQJ� RIILFHU� RU� WKH� WULDO� FRXUW�PDGH� VXFK� D� GHWHUPLQDWLRQ� LQ� VXSSRUW� RI

5�'�¶V�FRPPLWPHQW���,�VKDOO�DGGUHVV�HDFK�RI�WKHVH�FRQVLGHUDWLRQV�VHULDWLP�

��� ,� ILUVW� GLVVHQW� IURP� WKH� 0DMRULW\¶V� FRQFOXVLRQ� WKDW� WKH� KHDUVD\

DOOHJDWLRQV�LQ�WKH�VHFWLRQ�����SHWLWLRQ�ERUH�VXIILFLHQW�LQGLFLD�RI� UHOLDELOLW\� WR

SHUPLW� WKHLU� DGPLVVLRQ� DV� HYLGHQFH� DW� 5�'�¶V� VHFWLRQ� ���� FRPPLWPHQW

FRQIHUHQFH�� �6HFWLRQ�����SURYLGHV� WKDW� WKH� MXGJH�RU�0HQWDO�+HDOWK�5HYLHZ

2IILFHU� SUHVLGLQJ� DW� WKH� FRPPLWPHQW� FRQIHUHQFH� ³PD\� UHYLHZ� DQ\� UHOHYDQW

LQIRUPDWLRQ� HYHQ� LI� LW� ZRXOG� EH� QRUPDOO\� H[FOXGHG� XQGHU� WKH� UXOHV� RI

HYLGHQFH� LI� KH� EHOLHYHV� WKDW� VXFK� LQIRUPDWLRQ� LV� UHOLDEOH�´� � 0HQWDO� +HDOWK

3URFHGXUHV� $FW� ������F������ � 2XU� 6XSUHPH� &RXUW� KDV� GLUHFWHG� WKDW�� LQ

SURFHHGLQJV�ZKHUH� WKH� UXOHV� RI� HYLGHQFH� DUH� QRW� DSSOLHG�� WKH� UHOLDELOLW\� RI

KHDUVD\�PXVW� EH� DGMXGJHG�RQ�QXPHURXV� IDFWRUV� EHDULQJ� RQ� WKH� FRQWH[W� LQ

ZKLFK�WKH�KHDUVD\�VWDWHPHQW�ZDV�PDGH�

$OWKRXJK�LQGLFLD�RI�UHOLDELOLW\�PXVW�XOWLPDWHO\�EH�HYDOXDWHG�RQ�D
FDVH�E\�FDVH�EDVLV��VHYHUDO�IDFWRUV�W\SLFDOO\�ZRXOG�EH�VLJQLILFDQW�
(�J���ZKHWKHU�WKH�KHDUVD\�VWDWHPHQWV�DUH�FRQWUDGLFWHG�E\�GLUHFW
WHVWLPRQ\�� ZKHWKHU� WKH� VWDWHPHQWV� DUH� VZRUQ� RU� XQVZRUQ�
ZULWWHQ�RU�RUDO�� VLJQHG�RU�DQRQ\PRXV��ZKHWKHU�WKH�GHFODUDQW� LV
GLVLQWHUHVWHG�RU�LV�SRWHQWLDOO\�ELDVHG��RU�ZKHWKHU�WKH�KHDUVD\�LV
FRUURERUDWHG�� �7KH� W\SH�RI�KHDUVD\�RIIHUHG� LV� DOVR� D� IDFWRU�� IRU
H[DPSOH� VRPH� GRFXPHQWV� VXFK� DV� UHSRUWV� DQG� LWHPL]HG
VWDWHPHQWV� RI� FKDUJH� IURP� OLFHQVHG� SURIHVVLRQDOV�� PD\� EH
W\SLFDOO\�PRUH� WUXVWZRUWK\� WKDQ� GRFXPHQWV� RI�PRUH� VXEMHFWLYH
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FRQWHQW�� � ,I� KHDUVD\� LV� LQWURGXFHG� E\� OLYH� WHVWLPRQ\�� WKH
FUHGLELOLW\�RI�WKH�ZLWQHVV�LV��RI�FRXUVH��WR�EH�FRQVLGHUHG�

8QHPSOR\PHQW�&RPSHQVDWLRQ�%RDUG�RI�5HYLHZ�Y��&HMD������3D�� ����

������������$��G�����������������

��� 8SRQ�UHYLHZ�RI�WKH�KHDUVD\�DW�LVVXH�LQ�WKLV�FDVH��,�ILQG�OLWWOH�LQGLFDWLRQ

RI� UHOLDELOLW\�� � $V� WKH� 0DMRULW\� KDV� QRWHG�� WKH� VWDWHPHQW� LQ� TXHVWLRQ� ZDV

PDGH� DV� DQ� DOOHJDWLRQ� LQ� VXSSRUW� RI� WKH� DSSOLFDWLRQ� XSRQ� ZKLFK� 5�'�� ZDV

FRPPLWWHG� XQGHU� VHFWLRQ� ����� � 7KH� GHFODUDQW�� 0DULO\Q� 0LOHV�� ZDV� WKH

DGPLQLVWUDWRU�RI�WKH�ERDUGLQJ�KRPH�ZKHUH�5�'��ZDV�UHVLGLQJ��DQG�WKRXJK�WKH

UHFRUG� LV� VLOHQW� RQ� WKH� LVVXH� RI� 0LOHV¶� TXDOLILFDWLRQV�� VKH� ZDV� SUHVXPDEO\

DZDUH�RI�WKH�FRQVHTXHQFHV�LQKHUHQW�LQ�WKH�DSSOLFDWLRQ���:KLOH�WKH�JUDYLW\�RI

WKH�VHFWLRQ�����DSSOLFDWLRQ�DQG�0LOHV¶�FDSDFLW\�DW�WKH�ERDUGLQJ�KRPH�WHQG�WR

VXJJHVW� WKDW� WKH� VWDWHPHQW� LV� UHOLDEOH�� RWKHU� IDFWRUV� GHPRQVWUDWH� WKDW�

FOHDUO\��LW�LV�QRW���0RVW�VLJQLILFDQW�LV�WKH�HQWLUHO\�VXEMHFWLYH�QDWXUH�RI�0LOHV¶

DOOHJDWLRQV�� ZKLFK� FRQVLVW� RI� IHZ� REVHUYDWLRQV� DQG� QXPHURXV� FRQFOXVLRQV

EHDULQJ�PRUH�RQ�0LOHV¶�VWDWH�RI�PLQG�ZKHQ�VKH�ILOHG�WKH�SHWLWLRQ�WKDQ�5�'�¶V

DQWHFHGHQW�FRQGXFW���0LOHV�DOOHJHG�

&OLHQW� KDV� PDGH� VHULRXV� WKUHDWV� WR� FDUHJLYHU�� � 6KH� DOVR� PDGH
VHULRXV� WKUHDWHQLQJ� JHVWXUHV� WR� FDUHJLYHU�� � &OLHQW� KDV� DOVR
WKUHDWHQHG�WR�EXUQ�WKH�KRXVH�GRZQ���7KLV�SDUWLFXODU�WKUHDW�ZDV
YHU\� VHULRXV� DQG� SRVHV� FRQFHUQV�� � &OLHQW� KDV� UHIXVHG� WR� WDNH
PHGLFDWLRQ� >DQG@� UHIXVHV� WR� HDW�� � 7KLV� LV� D� FRQFHUQ� EHFDXVH� RI
KHDOWK�� � &OLHQW� KDV� SLFNHG� XS� KHU� FDQH� DQG� WKUHDWHQHG� WKH
FDUHJLYHU��WR�KLW�FDUHJLYHU�>�@
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$SSOLFDWLRQ�IRU�,QYROXQWDU\�(PHUJHQF\�([DPLQDWLRQ�DQG�7UHDWPHQW����������

DW�SDJH���RI���� �7KRXJK� WKH� VWDWHPHQW� UHIOHFWV�0LOHV¶� SHUFHSWLRQ� WKDW�5�'�

KDG� LVVXHG� WKUHDWV�� LW� IDLOV� WR� HVWDEOLVK� SUHFLVHO\� ZKDW� WKH\� ZHUH� RU� HYHQ

ZKHWKHU� WKH\� ZHUH� SK\VLFDO�� RU� PHUHO\� YHUEDO�� � 6LPLODUO\�� ZKLOH� 0LOHV

UHSHDWHGO\�FKDUDFWHUL]HG�VXFK�WKUHDWV�DV�³VHULRXV�´�VKH�SURYLGHG�OLWWOH�IDFWXDO

GHVFULSWLRQ� E\� ZD\� RI� ZKLFK� DQ\� UHYLHZLQJ� WULEXQDO� FRXOG� HYDOXDWH� WKH

DFFXUDF\� RI� KHU� FKDUDFWHUL]DWLRQ�� � 7R� WKH� H[WHQW� WKH� SHWLWLRQ� DVVHUWV

³WKUHDWHQLQJ�JHVWXUHV�´�LW�IDLOV�WR�GHWDLO�WKH�DFWV�LQYROYHG�DQG��FRQVHTXHQWO\�

SURYLGHV� QR� EDVLV� XSRQ� ZKLFK� DQ� LPSDUWLDO� IDFWILQGHU� FRXOG� DGMXGJH� WKH

YHUDFLW\�RI�0LOHV¶�REVHUYDWLRQ���0RUHRYHU��0LOHV¶�GHVFULSWLRQ�RI�5�'�¶V� VLQJOH

SK\VLFDO� DFW�� L�H�� ³SLFNHG� XS� KHU� FDQH� DQG� WKUHDWHQHG� WKH� FDUHJLYHU�´� LV

FORDNHG� LQ� VSHFXODWLRQ� DV� WR� 5�'�¶V� SXUSRVH�� L�H�� ³�WR� KLW� FDUHJLYHU��´� � 2I

HTXDO�VLJQLILFDQFH��WKH�VWDWHPHQW�IDLOV�HYHQ�WR�LQGLFDWH�ZKHWKHU�0LOHV�ZDV�LQ

IDFW�WKH�³FDUHJLYHU´�WR�ZKRP�5�'��KDG�VSRNHQ�� �6LJQLILFDQWO\�� WKH� UHFRUG� LV

VLOHQW� RQ� WKLV� LVVXH�� � ,Q� WKH� HYHQW� WKDW� 0LOHV� ZDV� QRW� WKH� FDUHJLYHU�� KHU

DVVHUWLRQV�DERXW�5�'�¶V�FRQGXFW�DUH�UHQGHUHG�PXOWLSOH�KHDUVD\��WKH�UHOLDELOLW\

RI�ZKLFK�ZRXOG�EH�KLJKO\�VXVSHFW�HYHQ�LI�0LOHV�KDG�KHUVHOI�DSSHDUHG�DW�WKH

VHFWLRQ�����KHDULQJ���0LOHV¶�IDLOXUH�WR�DSSHDU�DW�WKH�KHDULQJ��GHVSLWH�VHUYLFH

RI�D�VXESRHQD��FDXVHV�PH�JUDYH�FRQFHUQ�ZKHWKHU�VKH�ZRXOG��RU�FRXOG��DWWHVW

WKH�YHUDFLW\� RI� KHU� DOOHJDWLRQV� LQ� D� UHFRUGHG� OHJDO� SURFHHGLQJ�� � ,� FRQFOXGH
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DFFRUGLQJO\�� WKDW� 0LOHV¶� KHDUVD\� VWDWHPHQW� ZDV� QRW� VXIILFLHQWO\� UHOLDEOH� IRU

WKH�0HQWDO�+HDOWK�5HYLHZ�2IILFHU¶V�FRQVLGHUDWLRQ�XQGHU�VHFWLRQ�����

��� ,� GLVVHQW� DOVR� IURP� WKH� 0DMRULW\¶V� FRQFOXVLRQ� WKDW� WKH� HYLGHQFH� ZDV

VXIILFLHQW�WR�VXVWDLQ�WKH�0HQWDO�+HDOWK�5HYLHZ�2IILFHU¶V�FRQFOXVLRQ�WKDW�5�'�

SRVHG�D� FOHDU� DQG�SUHVHQW� GDQJHU� WR� RWKHUV�� �:H�KDYH�KHOG� WKDW� D� SHUVRQ

PD\�EH�LQYROXQWDULO\�FRPPLWWHG�XQGHU�WKH�$FW�RQO\�XSRQ�D�VKRZLQJ��E\�FOHDU

DQG�FRQYLQFLQJ�HYLGHQFH��WKDW�KH�RU�VKH�LV�³VHYHUHO\�PHQWDOO\�GLVDEOHG�´��,Q

UH�+DQFRFN������$��G�������������3D��6XSHU����������$�SHUVRQ�LV�VHYHUHO\

PHQWDOO\� GLVDEOHG�ZKHQ�� DV� UHVXOW� RI�PHQWDO� LOOQHVV�� ³KH�SRVHV� D� FOHDU� DQG

SUHVHQW�GDQJHU�RI�KDUP�WR�RWKHUV�RU�WR�KLPVHOI�´��0HQWDO�+HDOWK�3URFHGXUHV

$FW�������D����7KH�$FW�SURYLGHV�WKDW�D�SHUVRQ�LV�D�³FOHDU�DQG�SUHVHQW�GDQJHU

WR�RWKHUV´�LI�³ZLWKLQ�WKH�SDVW����GD\V�WKH�SHUVRQ�KDV�LQIOLFWHG�RU�DWWHPSWHG�WR

LQIOLFW�VHULRXV�ERGLO\�KDUP�RQ�DQRWKHU´�DQG�WKHUH�LV�D�UHDVRQDEOH�SUREDELOLW\

WKDW�KH�RU�VKH�ZLOO�FRPPLW�VLPLODU�FRQGXFW�DJDLQ���,G��DW�������E����$�ILQGLQJ

PDGH�SXUVXDQW�WR�VHFWLRQ�����PXVW�EH�EDVHG�RQ�WKH�LQGLYLGXDO¶V�FRPPLVVLRQ

RI�DQ�RYHUW�DFW���,Q�UH�6�&�������$��G�����������3D��6XSHU����������8QOHVV

WKHVH�SUHUHTXLVLWHV� DUH�PHW�� LQYROXQWDU\� FRPPLWPHQW�XQGHU� WKH� $FW� LV� QRW

ODZIXO���&RPPRQZHDOWK�Y��%ODNHU������$��G�����������3D��6XSHU��������

��� 7KH� UHFRUG� RI� 5�'�¶V� VHFWLRQ� ���� KHDULQJ� HVWDEOLVKHV�� ZLWKRXW

FRQWUDGLFWLRQ��WKDW�RQ�WKH�GDWH�RI�WKH�KHDULQJ��5�'��ZDV�PHQWDOO\�LOO��VXIIHULQJ

IURP� VFKL]R�DIIHFWLYH� GLVRUGHU�� � 1�7��� ��������� DW� ��� � +RZHYHU�� ,� ILQG� WKH
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FRPSHWHQW� HYLGHQFH� LQVXIILFLHQW� WR� HVWDEOLVK� WKDW� 5�'�� ZDV� D� FOHDU� DQG

SUHVHQW�GDQJHU�WR�RWKHUV�DV�GHILQHG�E\�VHFWLRQ�����E��� � 7KH� UHFRUG� RI� WKH

VHFWLRQ�����KHDULQJ�FRQVLVWV�RI�WKH�WHVWLPRQ\�RI�WZR�ZLWQHVVHV��5�'��DQG�WKH

H[DPLQLQJ�SK\VLFLDQ��'U��/DGHQKHLP���7KRXJK�5�'��DGPLWWHG�KDYLQJ�LVVXHG�D

YHUEDO�WKUHDW�WR�KHU�FDUHJLYHU��VKH�GHQLHG�DFWLQJ�LQ�IXUWKHUDQFH�RI�WKH�WKUHDW�

,G��DW������'U��/DGHQKHLP�WHVWLILHG�WKDW�5�'��DGPLWWHG�WR�KLP�WKDW�VKH�KDG

WKUHDWHQHG�� YHUEDOO\�� WR�KLW� KHU� FDUHJLYHU� DQG� KDG� VSRNHQ� ³XQNLQG�ZRUGV�´

EXW�GHQLHG�DWWHPSWLQJ�WR�VWULNH�DQ\RQH���,G��DW�����7KRXJK�WKH�GRFWRU�RSLQHG

WKDW�5�'��KDG�³YDJXH�SDUDQRLG�LGHDV´�DERXW�WKH�VWDII�DW�WKH�ERDUGLQJ�KRPH�

KH� FRQFOXGHG� WKDW� ³VKH� KDG� QR� VXLFLGDO� RU� KRPLFLGDO� LGHDWLRQV�´� DQG� VKH

DFNQRZOHGJHG�KHU�PHQWDO�LOOQHVV���,G��DW�����1HLWKHU�'U��/DGHQKHLP�QRU�5�'�

SURYLGHG�DQ\�WHVWLPRQ\�WR�VXEVWDQWLDWH�D�ILQGLQJ�WKDW�5�'��KDG�³LQIOLFWHG�RU

DWWHPSWHG� WR� LQIOLFW� VHULRXV� ERGLO\� KDUP� RQ� DQRWKHU�´� � 6LJQLILFDQWO\�� ZKHQ

DVNHG� ZK\� KH� UHFRPPHQGHG� WKDW� 5�'�� EH� FRQILQHG� DV� DQ� LQSDWLHQW� UDWKHU

WKDQ� WUHDWHG� DV� DQ� RXWSDWLHQW�� /DGHQKHLP� SURIIHUHG� WKDW� ³>5�'�@� LV� KDYLQJ

GLIILFXOW\�DGMXVWLQJ�WR�OLIH�LQ�WKH�FRPPXQLW\�DW�WKLV�SRLQW��DQG�ZH�DUH�VHHNLQJ

WR� DYRLG� DQRWKHU� UDSLG� UHKRVSLWDOL]DWLRQ�´� � ,G�� DW� ���� � :KHQ� DVNHG� DERXW

5�'�¶V� WUHDWPHQW� UHJLPHQ� XSRQ� FRPPLWPHQW�� /DGHQKHLP� VWDWHG� WKDW� ³WKH

PDMRU�WKUXVW�RI�WKH�WUHDWPHQW�QRZ�>ZRXOG�EH@�GHYRWHG�WR�ZRUNLQJ�ZLWK�KHU

LQWHQVLYH�FDUH�PDQDJHPHQW�WHDP�������LQ�ILQGLQJ�>5�'�@�D�QHZ�SODFH�WR�OLYH�´

,G�� DW� ��� �1HLWKHU� RI� WKHVH� FRQVLGHUDWLRQV� EHDUV� DQ\� GLUHFW� UHOHYDQFH� WR� D
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GHWHUPLQDWLRQ�XQGHU�VHFWLRQ�����RI�ZKHWKHU�5�'��SRVHG�D�FOHDU�DQG�SUHVHQW

GDQJHU�WR�RWKHUV�

��� 7KRXJK� ,� UHFRJQL]H�� LQ� /DGHQKHLP¶V� WHVWLPRQ\�� D� FRQFHUQ� IRU� 5�'�¶V

EHVW� LQWHUHVW�� ,� FDQQRW� FRQGRQH� VXEVWLWXWLRQ� RI� WKH� JRRG� LQWHQWLRQV� RI� WKH

VWDWH� IRU� WKH� OHJDO� SURWHFWLRQV� RI� WKH� $FW�� � (YHQ� DPRQJVW� WKH� PHGLFDOO\

VHQVLWLYH� FRQVLGHUDWLRQV� SUHYDOHQW� LQ�PHQWDO� KHDOWK� LVVXHV��ZH� KDYH� LQ� WKH

SDVW�UHFRJQL]HG��DQG�PXVW�FRQWLQXH� WR� UHFRJQL]H�� WKH�SULPDF\�RI� LQGLYLGXDO

OLEHUW\�

:KHQ� WKH�DZHVRPH�SRZHU� RI� WKH�JRYHUQPHQW� EXUHDXFUDF\� DQG
WKH� FRXUWV� LV� EURXJKW� WR� EHDU� RQ� WKH� LQGLYLGXDO� FLWL]HQ�� JRRG
LQWHQWLRQV�DUH�QRW�HQRXJK���(YHQ�WKRXJK�WKH\�PD\�EH�PRWLYDWHG
E\�D�GHVLUH�WR�KHOS�WKH�LQGLYLGXDO��WKH�DFWLRQV�RI�WKH�JRYHUQPHQW
PXVW� EH� VWULFWO\� FLUFXPVFULEHG� E\� WKH� ODZ�� � 7KLV� LV� PRVW
SDUWLFXODUO\�PDQGDWRU\� ZKHQ� WKH� JRYHUQPHQWDO� DFWLRQ� LQYROYHV
WKH�GHSULYDWLRQ�RI�WKH�FLWL]HQ¶V�OLEHUW\���7KH�FRXUWV��LQ�RYHUVHHLQJ
VXFK� OLEHUW\�GHSULYLQJ� EXUHDXFUDWLF� DFWLRQ�� PXVW� EH� HVSHFLDOO\
SURWHFWLYH�RI�WKH�ULJKWV�RI�WKH�LQGLYLGXDO�DQG�YLJLODQW�LQ�HQVXULQJ
WKDW�WKH�OHJDO�VDIHJXDUGV�KDYH�EHHQ�FRPSOLHG�ZLWK�

,Q�UH�5HPOH\������$��G�����������3D��6XSHU��������

��� $FFRUGLQJO\�� P\� FROOHDJXHV� KDYH� FRQFOXGHG�� HYHQ� XQGHU� PRUH

FRPSHOOLQJ�FLUFXPVWDQFHV��WKDW�WKH�VWDWXWRU\�GHILQLWLRQ�RI�³FOHDU�DQG�SUHVHQW

GDQJHU�WR�RWKHUV´�ZDV�QRW�PHW���6HH�5HPOH\������$��G�����������SDQHO�RI

%URVN\��0RQWJRPHU\�DQG�&HUFRQH��--���KROGLQJ�WKDW�ZKHUH����\HDU�ROG�PDQ

NLFNHG�KLV�ZLIH� LQ� WKH� DEGRPHQ�� EXW�ZLIH� VWDWHG� ³>+@H� GLGQ¶W� NLFN�PH� WKDW

KDUG�´�HYLGHQFH�IDLOHG�WR�HVWDEOLVK�WKDW�PDQ�LQIOLFWHG�RU�DWWHPSWHG�WR�LQIOLFW
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VHULRXV�ERGLO\�LQMXU\���%ODNHU������$��G�DW���������PDMRULW\�RI�6SDHWK�DQG

&DYDQDXJK�� --���KROGLQJ�WKDW�ZKHUH����\HDU�ROG�ZRPDQ�KLW�EXV�GULYHU�ZLWK

XPEUHOOD� ZKHQ� KH� DWWHPSWHG� WR� HVFRUW� KHU� RQWR� EXV�� HYLGHQFH� GLG� QRW

HVWDEOLVK�WKDW�KHU�FRQGXFW��HYHQ�LI�UHSHDWHG��FRXOG�OHDG�WR�GHDWK�RU�VHULRXV

ERGLO\�LQMXU\��

��� ,Q� WKH� FDVH� EHIRUH� XV�� ,� DP� FRPSHOOHG� WR� D� VLPLODU� FRQFOXVLRQ�� � 7KH

FRPSHWHQW�HYLGHQFH�IDLOV�HQWLUHO\�WR�HVWDEOLVK�WKDW�5�'�FRPPLWWHG�DQ\�RYHUW

DFW� WKDW� PLJKW� SUHFLSLWDWH� VHULRXV� ERGLO\� KDUP� WR� DQRWKHU�� � 7KH� ³YHUEDO

WKUHDWV´� RQ� ZKLFK� WKH� 0DMRULW\� UHOLHV�� FRXSOHG� ZLWK� ³WKH� DFW� RI� SLFNLQJ� XS

RQH¶V� FDQH� LQ� DQ� HIIRUW� WR� KLW� DQRWKHU�´� VOLS� RS�� DW� ���� DUH� VLPSO\� QRW

VXIILFLHQW� WR� VDWLVI\� WKH� UHTXLVLWHV� RI� VHFWLRQ� ����� � ,QGHHG�� RQ� WKH� UHFRUG

EHIRUH�XV��,�DP�OHIW� WR�TXHVWLRQ�KRZ�D����\HDU�ROG�ZRPDQ�ZKR�ZDONV�ZLWK

WKH� DLG� RI� FDQH� FRXOG� SRVH� D� WKUHDW� RI� KDUP� WR� DQ\RQH� ZKHQ� WKH� YHU\

LQVWUXPHQWDOLW\� WKDW� HQDEOHV� KHU� WR� PRYH� DERXW� LV� VDLG� WR� GRXEOH� DV� KHU

ZHDSRQ�RI� FKRLFH�� � ,Q� WKH�DEVHQFH�RI�DGGLWLRQDO�HYLGHQFH��ZH�DUH� OHIW� RQO\

ZLWK� D� GLDJQRVLV� RI� PHQWDO� LOOQHVV� DQG� WKH� JRRG� LQWHQWLRQV� RI� WKH

&RPPRQZHDOWK�� �7KRXJK� ,� UHFRJQL]H� WKDW� WKH� VWDWH�KDV� D� YDOLG� LQWHUHVW� LQ

SURYLGLQJ�FDUH�DQG�DVVLVWDQFH� WR�WKH�XQIRUWXQDWH�� ,� UHPDLQ�PLQGIXO� DV�ZHOO

WKDW�³WKH�PHUH�SUHVHQFH�RI�PHQWDO�LOOQHVV�GRHV�QRW�GLVTXDOLI\�D�SHUVRQ�IURP

SUHIHUULQJ�KLV�KRPH�WR�WKH�FRPIRUWV�RI�DQ�LQVWLWXWLRQ�´��,Q�UH�6�&�������$��G

DW� ���� �TXRWLQJ�2¶&RQQRU� Y��'RQDOGVRQ�� ����8�6�� ����� ���� ��������� � ,
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FRQFOXGH�DFFRUGLQJO\�WKDW�EHFDXVH�WKH�HYLGHQFH�IDLOV�WR�VDWLVI\�WKH�VWDWXWRU\

UHTXLVLWHV� RI� VHFWLRQ� ����� 5�'�¶V� FRPPLWPHQW� XQGHU� VHFWLRQ� ���� ZDV

XQODZIXO���%ODNHU������$��G�DW�����

��� )LQDOO\�� ,� GLVVHQW� IURP� WKH� 0DMRULW\¶V� DSSDUHQW� FRQFOXVLRQ� WKDW� 5�'�

³SRVH>G@�D�FOHDU�DQG�SUHVHQW�GDQJHU�WR�KHUVHOI�EHFDXVH�RI�DQ� LQFDSDFLW\�WR

FDUH�IRU�KHU�RZQ�SHUVRQDO�QHHGV�´�VOLS�RS��DW�����DV�,�EHOLHYH�LW�FRQVWLWXWHV�D

GLVFUHHW�ILQGLQJ�RI�IDFW�WKDW�QHLWKHU�WKH�0HQWDO�+HDWK�5HYLHZ�2IILFHU�QRU�WKH

WULDO�FRXUW�XQGHUWRRN�WR�PDNH�

���� ,Q� FDVHV� RI� LQYROXQWDU\� FRPPLWPHQW�� ZKHUH� WKH� FRXUW� VHUYHV� DV

IDFWILQGHU�� WKH� SHUPLVVLEOH� VFRSH� RI� DSSHOODWH� UHYLHZ� LV� OLPLWHG� WR� ZKHWKHU

WKDW�FRXUW¶V�ILQGLQJV�DUH�VXSSRUWHG�E\�WKH�UHFRUG���6HH�&RPPRQZHDOWK�Y�

5RPHWW�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������ �UHYLHZLQJ� ZKHWKHU

HYLGHQFH�ZDV�VXIILFLHQW�WR�HVWDEOLVK�WULDO�FRXUW¶V�ILQGLQJ�WKDW�SDWLHQW¶V�FRQGXFW

GHPRQVWUDWHG� WKH�QHHG� IRU� FRQWLQXLQJ� LQYROXQWDU\� WUHDWPHQW� XQGHU� VHFWLRQ

���� RI� WKH� $FW��� � 7KH� UHFRUG� LQ� WKLV� FDVH� GHPRQVWUDWHV�� EH\RQG

SHUDGYHQWXUH�� WKDW� WKH� 0HQWDO� +HDOWK� 5HYLHZ� 2IILFHU� RUGHUHG� 5�'�¶V

FRPPLWPHQW�VROHO\�RQ�WKH�EDVLV�RI�WKH�GDQJHU�5�'��SRVHG�WR�RWKHUV��ZLWKRXW

UHIHUHQFH� WR� DQ\� GDQJHU� VKH� PD\� KDYH� SRVHG� WR� KHUVHOI�� � $FFRUGLQJO\�� ,

FDQQRW� GLVFHUQ� KRZ�HYLGHQFH� WKDW� 5�'�� UHIXVHG� WR� HDW� RU� WKDW� VKH� GLG� QRW

WDNH� KHU� PHGLFDWLRQ� IRU� WZR� GD\V� SULRU� WR� KHU� LQLWLDO� FRPPLWPHQW� XQGHU

VHFWLRQ�����LV�PDWHULDO�WR�RXU�UHYLHZ�RI�KHU�FRPPLWPHQW�XQGHU�VHFWLRQ�����
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7KH�0DMRULW\¶V�UHOLDQFH�XSRQ�VXFK�HYLGHQFH�DV�D�EDVLV�IRU�DIILUPDQFH��LQ�WKH

DEVHQFH�RI�DQ\�SODXVLEOH�LQGLFDWLRQ�LQ�WKH�UHFRUG�WKDW�LW�VHUYHG�DV�WKH�EDVLV

IRU�WKH�GLVSRVLWLRQ�EHORZ��DPRXQWV�WR�D�ILQGLQJ�RI�IDFW���(YHQ�LI�VXSSRUWHG�E\

HYLGHQFH�DGGXFHG�DW�WKH�VHFWLRQ�����KHDULQJ��VXFK�D�ILQGLQJ� LV�EH\RQG�WKH

SHUPLVVLEOH�VFRSH�RI�WKLV�&RXUW¶V�UHYLHZ�

���� %DVHG�XSRQ�P\�UHYLHZ�RI�WKH�EULHIV�DQG�WKH�UHFRUG��DQG�DIWHU�FDUHIXOO\

UHYLHZLQJ� WKH� UHDVRQLQJ� RI� P\� GLVWLQJXLVKHG� FROOHDJXHV�� ,� FRQFXU� LQ� WKHLU

FRQFOXVLRQ� WKDW� DGPLVVLRQ� RI� KHDUVD\� DW� D� VHFWLRQ� ���� KHDULQJ� GRHV� QRW

YLRODWH� DSSOLFDEOH� GXH� SURFHVV� SURWHFWLRQV�� � +RZHYHU�� ,� GLVDJUHH� ZLWK� WKH

0DMRULW\¶V�GLVSRVLWLRQ�RI�WKH�UHPDLQLQJ�DVSHFWV�RI�WKH�KHDUVD\�LVVXH�EHFDXVH�

��� WKH� KHDUVD\� DGGXFHG� LQ� WKLV� FDVH� GRHV� QRW� HYLQFH� VXIILFLHQW� LQGLFLD� RI

UHOLDELOLW\�WR�EH�FRQVLGHUHG�XQGHU�VHFWLRQ�����RI�WKH�$FW�����WKH�FRPSHWHQW

HYLGHQFH� LV� QRW� VXIILFLHQW� WR� HVWDEOLVK� WKDW� 5�'�� ZDV� D� FOHDU� DQG� SUHVHQW

GDQJHU�WR�RWKHUV�ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ�����RI�WKH�$FW��DQG�����WKH

0DMRULW\¶V� FRQVLGHUDWLRQ� RI� HYLGHQFH�PDWHULDO� WR� D� GHWHUPLQDWLRQ� WKDW� 5�'�

ZDV�D�FOHDU�DQG�SUHVHQW�GDQJHU�WR�KHUVHOI� LV� LQDSSURSULDWH�EHFDXVH�QHLWKHU

WKH� 0HQWDO� +HDOWK� 5HYLHZ� 2IILFHU� QRU� WKH� WULDO� FRXUW� PDGH� VXFK� D

GHWHUPLQDWLRQ���$FFRUGLQJO\��VXFK�HYLGHQFH�LV�EH\RQG�WKH�SHUPLVVLEOH�VFRSH

RI�DSSHOODWH�UHYLHZ�

���� &RQVHTXHQWO\��,�UHVSHFWIXOO\�GLVVHQW�IURP�WKH�0DMRULW\¶V�FRQFOXVLRQ�WKDW

5�'��ZDV�ODZIXOO\�FRPPLWWHG�XQGHU�VHFWLRQ�����RI�WKH�$FW�


