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��� 7KH�&RPPRQZHDOWK�DSSHDOV�IURP�WKH�$SULO���������2UGHU�VXSSUHVVLQJ

WZR�JXQV��WKUHH�NQLYHV�DQG�VHYHUDO�FURVVERZ�DUURZV�VHL]HG�IURP�D�YHKLFOH�LQ

ZKLFK� DSSHOOHHV�� -RVH� &XVWRGLR� DQG� $OEHUWR� 5RVD�� ZHUH� SDVVHQJHUV�

$OWKRXJK� WKH� &RPPRQZHDOWK� SURSHUO\� ILOHG� VHSDUDWH� DSSHDOV� DV� WR� HDFK

DSSHOOHH�� ZH� QRWH� WKDW� DSSHOOHHV� ZHUH� FR�GHIHQGDQWV� LQ� WKH� LQVWDQW

SURVHFXWLRQ��WKH�VXSSUHVVLRQ�2UGHU�ZDV�HQWHUHG�DV�WR�ERWK�DSSHOOHHV�DQG�WKH

DSSHDOV� LQYROYH� WKH� VDPH� OHJDO� LVVXH�� � $V� D� UHVXOW�� ZH� ZLOO� UHVROYH� ERWK

DSSHDOV�LQ�WKLV�2SLQLRQ�
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��� 7KH� WHVWLPRQ\� SUHVHQWHG� DW� WKH� VXSSUHVVLRQ� KHDULQJ� DQG� GHHPHG

FUHGLEOH� E\� WKH� VXSSUHVVLRQ� FRXUW� LQGLFDWHV� WKDW� RQ� 2FWREHU� ���� ������ DW

DSSUR[LPDWHO\� ����� D�P��� 3KLODGHOSKLD� 3ROLFH� 2IILFHU� :LOOLDP� $OH[DQGHU

VWRSSHG� D� ����� %XLFN� DXWRPRELOH� EDVHG� RQ� KLV� REVHUYDWLRQ� RI� DQ� H[SLUHG

OLFHQVH� SODWH� VWLFNHU�� � 7KH� %XLFN�ZDV� GULYHQ� E\�'DQLHO� 2UWL]�� ZKR� LV� QRW� D

SDUW\�WR�WKLV�DFWLRQ���$SSHOOHH�5RVD�ZDV�ORFDWHG�LQ�WKH�IURQW�SDVVHQJHU�VHDW

DQG�DSSHOOHH�&XVWRGLR�ZDV� ORFDWHG� LQ� WKH�EDFN� VHDW�� � $V�2IILFHU� $OH[DQGHU

SXOOHG� XS� EHKLQG� WKH� YHKLFOH�� KH� REVHUYHG� &XVWRGLR� ³ORRNLQJ� EDFN�� DQG

PRYLQJ�DURXQG��PRYLQJ� IRUZDUG��DQG� ORRNLQJ�EDFN� �� MXVW�PRYLQJ�DURXQG�D

ORW�´� � �1�7�����������DW������ �2IILFHU�$OH[DQGHU�DSSURDFKHG� WKH�YHKLFOH� DQG

DVNHG� 2UWL]� IRU� KLV� GULYHU¶V� OLFHQVH�� YHKLFOH� UHJLVWUDWLRQ� DQG� SURRI� RI

LQVXUDQFH���2UWL]�ZDV�XQDEOH�WR�SURGXFH�WKHVH�GRFXPHQWV�

��� :KLOH� TXHVWLRQLQJ� 2UWL]�� $OH[DQGHU� VKLQHG� KLV� IODVKOLJKW� LQWR� WKH� FDU

DQG�REVHUYHG��LQ�SODLQ�YLHZ��D�����RU����LQFK�EXWFKHU�NQLIH�RQ�WKH�UHDU�VHDW

QH[W�WR�&XVWRGLR��D�VWHDN�NQLIH�RQ�WKH�IORRU�QH[W�WR�&XVWRGLR��DQG�VHYHUDO����

LQFK� FURVVERZ� DUURZV� RU� GDUWV� RQ� WKH� FHQWHU� FRQVROH� EHWZHHQ� 2UWL]� DQG

5RVD���$IWHU�EDFNXS�DUULYHG��$OH[DQGHU�GLUHFWHG�DOO�WKUHH�PHQ�WR�VWHS�RXW�RI

WKH� FDU�� � :KHQ� 2UWL]� RSHQHG� WKH� GULYHU¶V� GRRU�� $OH[DQGHU� QRWLFHG� D� WKLUG

NQLIH�RQ�WKH�IORRU�QH[W�WR�KLP���7KH�WKUHH�PHQ�ZHUH�WDNHQ�WR�WKH�UHDU�RI�WKH

FDU��ZKHUH�WKH\�SODFHG�WKHLU�KDQGV�RQ�WKH�WUXQN�DQG�ZHUH�REVHUYHG�E\�WZR

EDFNXS� RIILFHUV�� � 2IILFHU� $OH[DQGHU� WKHQ� UHWXUQHG� WR� WKH� SDVVHQJHU

FRPSDUWPHQW� RI� WKH� YHKLFOH� LQ� RUGHU� WR� UHWULHYH� WKH� NQLYHV� DQG� FURVVERZ
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DUURZV���$V�KH�DWWHPSWHG�WR�UHWULHYH�WKH�NQLIH�ORFDWHG�RQ�WKH�EDFN�VHDW��WKH

VHDW��ZKLFK�ZDV�QRW�EROWHG�WR�WKH�IORRU��³IOLSSHG�XS�´�UHYHDOLQJ�WZR�KDQGJXQV

EHQHDWK� WKH�VHDW�� � �6OLS�2S���6DUPLQD��-��� ��������� DW����� � $SSHOOHHV�ZHUH

VXEVHTXHQWO\� FKDUJHG� ZLWK� SRVVHVVLQJ� LQVWUXPHQWV� RI� FULPH�� FDUU\LQJ

ILUHDUPV� ZLWKRXW� D� OLFHQVH� DQG� FDUU\LQJ� ILUHDUPV� RQ� D� SXEOLF� VWUHHW� LQ

3KLODGHOSKLD�

��� $W�WKH�FORVH�RI�WKH�VXSSUHVVLRQ�KHDULQJ��WKH�FRXUW�VWDWHG�WKDW�LW�IRXQG

2IILFHU�$OH[DQGHU¶�V�WHVWLPRQ\�WR�EH�FUHGLEOH��1�7��DW�������1RQHWKHOHVV��WKH

FRXUW� JUDQWHG� DSSHOOHHV¶� PRWLRQ� WR� VXSSUHVV� RQ� WKH� EDVLV� WKDW� $OH[DQGHU

ODFNHG� SUREDEOH� FDXVH� WR� HQWHU� WKH� FDU� IRU� WKH� SXUSRVH� RI� UHWULHYLQJ� WKH

NQLYHV�DQG�DUURZV���6LQFH�WKH�NQLYHV�VKRXOG�QRW�KDYH�EHHQ�VHL]HG��WKH�FRXUW

KHOG� LW� QHFHVVDULO\� IROORZHG� WKDW� WKH� VXEVHTXHQW�� DOWKRXJK� DSSDUHQWO\

LQDGYHUWHQW�� GLVFRYHU\� RI� WKH� KDQGJXQV� ZDV� DOVR� LOOHJDO�� � ,Q� RUGHULQJ

VXSSUHVVLRQ��WKH�FRXUW�HPSKDVL]HG�WKDW�2IILFHU�$OH[DQGHU�ZDV�QRW�LQ�GDQJHU

DW�WKH�WLPH�RI�WKH�VHDUFK�EHFDXVH�DSSHOOHHV�ZHUH�ORFDWHG�DW�WKH�UHDU�RI�WKH

FDU� DQG�EDFNXS�KDG� DUULYHG�� � 7KH� FRXUW� DOVR� VWDWHG� WKDW�2IILFHU� $OH[DQGHU

ZDV�QRW� MXVWLILHG�LQ�HQWHULQJ�WKH�YHKLFOH�WR�UHWULHYH�WKH�NQLYHV�KH�REVHUYHG

EHFDXVH� NQLYHV� ³DUH� QRW�� SHU� VH�� LOOHJDO�� DQG� WKH\� GR� QRW� FDUU\� WKH� VDPH

LQGLFLD�RI� FRQWURO�DV�GR� ILUHDUPV�´� � �1�7��DW��������� �6LQFH� WKH�VXSSUHVVLRQ

2UGHU� VXEVWDQWLDOO\� KDQGLFDSSHG� WKH� SURVHFXWLRQ� RI� DSSHOOHHV�� WKH

&RPPRQZHDOWK� DSSHDOHG�� DUJXLQJ� 2IILFHU� $OH[DQGHU� ZDV� DXWKRUL]HG� WR
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FRQGXFW�D�SURWHFWLYH�VHDUFK�RI� WKH�YHKLFOH¶V� SDVVHQJHU� FRPSDUWPHQW�XQGHU

WKH�IDFWV�RI�WKLV�FDVH�

��� ,Q� UHYLHZLQJ� WKH� UXOLQJ� RI� D� VXSSUHVVLRQ� FRXUW�� ³DQ� DSSHOODWH� FRXUW

PXVW�ILUVW�DVFHUWDLQ�ZKHWKHU�WKH�UHFRUG�VXSSRUWV�WKH�IDFWXDO� ILQGLQJV�RI�WKH

VXSSUHVVLRQ�FRXUW��DQG�WKHQ�GHWHUPLQH�WKH�UHDVRQDEOHQHVV�RI�WKH�LQIHUHQFHV

DQG�OHJDO�FRQFOXVLRQV�GUDZQ�WKHUHIURP�´� �&RPPRQZHDOWK�Y��1HVWHU�����

$��G�������3D��6XSHU���������TXRWLQJ�&RPPRQZHDOWK�Y��2JOLDORUR�� ���

$��G�����������3D��6XSHU���������DII¶G������3D�����������$��G�������������

:H�DUH�ERXQG�E\� WKH�VXSSUHVVLRQ�FRXUW¶V� IDFWXDO� ILQGLQJV�DQG�PD\� UHYHUVH

RQO\�LI�WKH�OHJDO�FRQFOXVLRQV�GUDZQ�WKHUHIURP�DUH�LQ�HUURU���&RPPRQZHDOWK

Y��5RELQVRQ������$��G�������3D��6XSHU��������

��� $V� D� SUHOLPLQDU\�PDWWHU��ZH�QRWH� WKDW�� GHVSLWH� LWV�H[SUHVV� ILQGLQJ�DW

WKH�VXSSUHVVLRQ�KHDULQJ�WKDW�2IILFHU�$OH[DQGHU¶V�WHVWLPRQ\�ZDV�FUHGLEOH��WKH

VXSSUHVVLRQ� FRXUW� VWDWHV� LQ� D� IRRWQRWH� WR� LWV� 2SLQLRQ� WKDW� LW� ³IRXQG� LW

LQFUHGLEOH�WKDW�2IILFHU�$OH[DQGHU�HQWHUHG�WKLV�WZR�GRRU�YHKLFOH�LQ�WKH�PDQQHU

LQ�ZKLFK�KH�GHVFULEHG� LQ�RUGHU� WR� UHWULHYH� WKH� LWHPV�KH�KDG�DOUHDG\�VHHQ�´

�6OLS�2S���DW���Q�����FLWDWLRQ�RPLWWHG����,Q�DGGLWLRQ�WR�WKH�IDFW�WKDW��XQOLNH�WKH

VXSSUHVVLRQ� WUDQVFULSW�� WKH� FRXUW¶V� 2SLQLRQ� LV� QRW� SDUW� RI� WKH� DSSHOODWH

UHFRUG��6HH� ,Q� UH� '�'��� ���� $��G� ���� �3D�� 6XSHU�� ������ �HQ� EDQF��� WKH

2SLQLRQ� GRHV� QRW� GLVFORVH� ZKLFK� SDUW� RI� WKH� RIILFHU¶V� DFFRXQW� RI� KRZ� KH

HQWHUHG�WKH�YHKLFOH�WKH�FRXUW�GHHPHG�LQFUHGLEOH���0RUHRYHU��QHLWKHU�DSSHOOHH

WHVWLILHG�DV�WR�WKH�PDQQHU�LQ�ZKLFK�$OH[DQGHU�HQWHUHG�WKH�FDU�DQG�IRXQG�WKH
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JXQV���7KXV��DOWKRXJK�WKH�VXSSUHVVLRQ�FRXUW�ZDV�IUHH�WR�UHMHFW�DOO��VRPH�RU

QRQH�RI�WKH�WHVWLPRQ\�SUHVHQWHG��LW�UHPDLQV�XQFOHDU�ZKDW�IDFWXDO�ILQGLQJV��LI

DQ\��WKH�FRXUW�PDGH�UHJDUGLQJ�$OH[DQGHU¶V�HQWU\�LQWR�WKH�EDFN�VHDW���$W�DQ\

UDWH��WKH�FRXUW¶V�2SLQLRQ�VWDWHV��³$V�D�UHVXOW�RI�KLV�HQWU\�LQWR�WKH�EDFN�VHDW�RI

WKH� YHKLFOH�� WKH� EDFN� VHDW� IOLSSHG� XS�� IURP� ZKLFK� 2IILFHU� $OH[DQGHU� WKHQ

UHWULHYHG�WZR�KDQGJXQV�´���6OLS�2S��DW������$OWKRXJK�WKLV�VWDWHPHQW�GRHV�QRW

FRQWUDGLFW�$OH[DQGHU¶V�DFFRXQW��ZH�ZLOO�DVVXPH�WKDW�LW�FRQVWLWXWHV�WKH�FRXUW¶V

IDFWXDO�ILQGLQJ�DV�WR�KRZ�$OH[DQGHU�GLVFRYHUHG�WKH�JXQV�DW�LVVXH���%RXQG�E\

WKLV�ILQGLQJ��DQG�RWKHUV�PDGH�E\�WKH�FRXUW��ZH�SURFHHG�WR�FRQVLGHU�WKH�OHJDO

SULQFLSOHV�UHOHYDQW�WR�WKLV�DSSHDO�

��� ,W�LV�ZHOO�VHWWOHG�WKDW�D�SROLFH�RIILFHU�PD\�VWRS�D�YHKLFOH�EDVHG�RQ�WKH

UHDVRQDEOH�EHOLHI�WKDW�D�SURYLVLRQ�RI�WKH�0RWRU�9HKLFOH�&RGH�KDV�EHHQ�RU�LV

EHLQJ�YLRODWHG�� �&RPPRQZHDOWK�Y��'H:LWW������3D�����������$��G�����

�������� � ³,QFLGHQW� WR� WKLV� VWRS�� DQ� RIILFHU� PD\� FKHFN� WKH� YHKLFOH¶V

UHJLVWUDWLRQ�� WKH� GULYHU¶V� OLFHQVH� DQG� REWDLQ� DQ\� LQIRUPDWLRQ� QHFHVVDU\� WR

HQIRUFH� SURYLVLRQV� RI� WKH� PRWRU� YHKLFOH� FRGH�´� � &RPPRQZHDOWK� Y�

6HGJZLFN������$��G���������������3D��6XSHU��������� �)XUWKHU�� ³ZKHQ�DQ

RIILFHU� GHWDLQV� D� YHKLFOH� IRU� YLRODWLRQ� RI� D� WUDIILF� ODZ�� LW� LV� LQKHUHQWO\

UHDVRQDEOH� WKDW�KH� RU� VKH�EH� FRQFHUQHG�ZLWK� VDIHW\� DQG�� DV� D� UHVXOW��PD\

RUGHU�WKH�RFFXSDQWV�RI�WKH�YHKLFOH�WR�DOLJKW�IURP�WKH�FDU�´��&RPPRQZHDOWK

Y�� %URZQ�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������� � )LQDOO\�� FRXUWV� KDYH

KHOG� WKDW� ³DQ� RIILFHU� KDV� WKH� ULJKW� WR� FRQGXFW� D� ZHDSRQV� VHDUFK� RI� DQ



-��$���������	�-��$��������

�����

DXWRPRELOH�LI�WKHUH�LV�D�UHDVRQDEOH�EHOLHI�WKDW�WKH�VXVSHFW�LV�GDQJHURXV�DQG

WKDW� WKH� VXVSHFW� PLJKW� JDLQ� LPPHGLDWH� FRQWURO� RI� ZHDSRQV�´

&RPPRQZHDOWK�Y��$XVWLQ������$��G�����������3D��6XSHU��������

��� ,QVWDQWO\��WKHUH�LV�QR�TXHVWLRQ�WKDW�WKH�YHKLFOH�LQ�ZKLFK�DSSHOOHHV�ZHUH

SDVVHQJHUV�ZDV�SURSHUO\�VWRSSHG�IRU�D�YLRODWLRQ�RI�WKH�0RWRU�9HKLFOH�&RGH�

WKDW� 2IILFHU� $OH[DQGHU� SURSHUO\� UHTXHVWHG� D� GULYHU¶V� OLFHQVH� DQG� RWKHU

UHOHYDQW� LQIRUPDWLRQ�DQG� WKDW� KH�ZDV� DXWKRUL]HG� WR� UHPRYH� WKH� RFFXSDQWV

IURP�WKH�YHKLFOH���7KH�RQO\�TXHVWLRQ�LV�ZKHWKHU�$OH[DQGHU�ZDV�DXWKRUL]HG�WR

HQWHU�WKH�YHKLFOH�DQG�VHL]H�WKH�NQLYHV�DQG�DUURZV��ZKLFK�VHL]XUH�OHG�WR�WKH

GLVFRYHU\� RI� WZR� KDQGJXQV� EHQHDWK� WKH� EDFN� VHDW�� � 2XU� UHVROXWLRQ� RI� WKLV

TXHVWLRQ� LV� JXLGHG� E\� WZR� LPSRUWDQW� GHFLVLRQV�� ERWK� RI� ZKLFK� FRPSHO� WKH

FRQFOXVLRQ�WKDW�WKH�VXSSUHVVLRQ�2UGHU�HQWHUHG�EHORZ�PXVW�EH�UHYHUVHG�

��� 7KH�ILUVW�FDVH�LV�0LFKLJDQ�Y��/RQJ������8�6�����������/�(G��G�����

��������LQ�ZKLFK�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�H[WHQGHG�WR�DXWRPRELOHV

WKH�SURWHFWLYH�VHDUFK�DXWKRUL]HG�ZLWK�UHJDUG�WR�SHUVRQV�LQ�WKH�ODQGPDUN�FDVH

RI�7HUU\�Y��2KLR������8�6��������6�&W�� ������ ��� /�(G��G����� �������� � ,Q

/RQJ��WZR�SROLFH�RIILFHUV�ZHUH�SDWUROOLQJ�LQ�D�UXUDO�DUHD�DW�QLJKW�ZKHQ�WKH\

QRWLFHG�D�YHKLFOH�EHLQJ�GULYLQJ�LQ�DQ�HUUDWLF�DQG�XQVDIH�PDQQHU���7KH�RIILFHUV

REVHUYHG� WKH� FDU� UXQ� LQWR� D� GLWFK� DQG� SURFHHGHG� WR� LQYHVWLJDWH�� � $V� WKH\

DSSURDFKHG��WKH�RIILFHUV�ZHUH�PHW�DW�WKH�UHDU�RI�WKH�FDU�E\�/RQJ��WKH�FDU¶V

VROH�RFFXSDQW���/RQJ�DSSHDUHG�³WR�EH�XQGHU�WKH�LQIOXHQFH�RI�VRPHWKLQJ´�DQG

KH�ZDV�XQDEOH� WR� SURGXFH�D�GULYHU¶V� OLFHQVH�RU� UHJLVWUDWLRQ�� � $SSDUHQWO\� LQ
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RUGHU� WR�REWDLQ� WKH� UHJLVWUDWLRQ�� /RQJ�ZDONHG� WRZDUG� WKH� RSHQ�GRRU� RI� WKH

FDU� DQG� WKH� RIILFHUV� IROORZHG�� � 7KH� RIILFHUV� VDZ� D� KXQWLQJ� NQLIH� RQ� WKH

IORRUERDUG� LQ�IURQW�RI� WKH�GULYHU¶V�VHDW�� �7KH�RIILFHUV�FRQGXFWHG�D�SDW�GRZQ

VHDUFK�RI�/RQJ��EXW�QR�ZHDSRQV�ZHUH�GLVFRYHUHG���2QH�RI�WKH�RIILFHUV�WKHQ

VKLQHG�KLV�IODVKOLJKW�LQWR�WKH�FDU�DQG�VDZ�VRPHWKLQJ�SURWUXGLQJ�IURP�XQGHU

WKH� DUPUHVW� RQ� WKH� IURQW� VHDW�� � 7KH� RIILFHU� UHDFKHG� LQ� WKH� FDU�� OLIWHG� WKH

DUPUHVW�DQG�IRXQG�DQ�RSHQ�SRXFK�FRQWDLQLQJ�ZKDW�ZDV�ODWHU�GHWHUPLQHG�WR

EH�PDULMXDQD���/RQJ�ZDV�DUUHVWHG��KLV�FDU�ZDV�LPSRXQGHG�DQG�D�VXEVHTXHQW

VHDUFK�GLVFRYHUHG�D�VLJQLILFDQW�DPRXQW�RI�PDULMXDQD�LQ�WKH�WUXQN�

���� $OWKRXJK� /RQJ� ZDV� FRQYLFWHG� RI� GUXJ� SRVVHVVLRQ�� WKH� 0LFKLJDQ

6XSUHPH� &RXUW� UHYHUVHG�� KROGLQJ� WKDW� ³WKH� VROH� MXVWLILFDWLRQ� RI� WKH� 7HUU\

VHDUFK��SURWHFWLRQ�RI�WKH�SROLFH�RIILFHUV�DQG�RWKHUV�QHDUE\��FDQQRW�MXVWLI\�WKH

VHDUFK�LQ�WKLV�FDVH�´��/RQJ��VXSUD�DW����������/�(G��G�DW��������7KH�8QLWHG

6WDWHV�6XSUHPH�&RXUW�JUDQWHG�FHUWLRUDUL�³WR�FRQVLGHU�WKH�LPSRUWDQW�TXHVWLRQ

RI�WKH�DXWKRULW\�RI�D�SROLFH�RIILFHU�WR�SURWHFW�KLPVHOI�E\�FRQGXFWLQJ�D�7HUU\�

W\SH� VHDUFK� RI� WKH� SDVVHQJHU� FRPSDUWPHQW� RI� D�PRWRU� YHKLFOH� GXULQJ� WKH

ODZIXO� LQYHVWLJDWRU\�VWRS�RI� WKH� RFFXSDQW� RI� WKH� YHKLFOH�´� �,G�� DW� ������ ��

/�(G��G�DW������

���� 7KH�&RXUW�EHJDQ�LWV�DQDO\VLV�E\�HPSKDVL]LQJ�WKDW�SURWHFWLYH�VHDUFKHV

DUH� MXVWLILHG� ZKHUH� D� SROLFH� RIILFHU� KDV� D� UHDVRQDEOH� EHOLHI� WKDW� D� VXVSHFW

SRVHV�D�GDQJHU�� WKDW� URDGVLGH�HQFRXQWHUV�EHWZHHQ�SROLFH�DQG�VXVSHFWV�DUH

SDUWLFXODUO\�KD]DUGRXV�DQG�WKDW�GDQJHU�PD\�DULVH�ZKHUH�ZHDSRQV�DUH�SODFHG
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LQ�D�ORFDWLRQ�ZKHUH�WKH\�DUH�DFFHVVLEOH�WR�WKH�RFFXSDQWV�RI�D�YHKLFOH���³7KHVH

SULQFLSOHV� FRPSHO� RXU� FRQFOXVLRQ�´� WKH� &RXUW� KHOG�� ³WKDW� WKH� VHDUFK� RI� WKH

SDVVHQJHU�FRPSDUWPHQW�RI�DQ�DXWRPRELOH��OLPLWHG�WR�WKRVH�DUHDV�LQ�ZKLFK�D

ZHDSRQ� PD\� EH� SODFHG� RU� KLGGHQ�� LV� SHUPLVVLEOH� LI� WKH� SROLFH� RIILFHU

SRVVHVVHV� D� UHDVRQDEOH� EHOLHI� �� �� �� WKDW� WKH� VXVSHFW� LV� GDQJHURXV� DQG� WKH

VXVSHFW�PD\�JDLQ�LPPHGLDWH�FRQWURO�RI�ZHDSRQV�´��,G��DW����������/�(G��G

DW� ������ � +DYLQJ� VHW� IRUWK� WKH� DSSOLFDEOH� VWDQGDUG�� WKH� &RXUW� ZHQW� RQ� WR

FRQVLGHU�ZKHWKHU�WKH�SROLFH�SRVVHVVHG�D�UHDVRQDEOH�EHOLHI�WKDW�/RQJ�SRVHG�D

GDQJHU� DQG� WKDW� KH� KDG� LPPHGLDWH� DFFHVV� WR� ZHDSRQV�� � ,Q� UHYHUVLQJ� WKH

0LFKLJDQ�KLJK�FRXUW��WKH�6XSUHPH�&RXUW�KHOG�

7KH�FLUFXPVWDQFHV�LQ�WKLV�FDVH�FOHDUO\� MXVWLILHG
'HSXWLHV�+RZHOO�DQG�/HZLV�LQ�WKHLU�UHDVRQDEOH�EHOLHI
WKDW� /RQJ� SRVHG� D� GDQJHU� LI� KH� ZHUH� SHUPLWWHG� WR
UHHQWHU�KLV�YHKLFOH���7KH�KRXU�ZDV�ODWH�DQG�WKH�DUHD
UXUDO���/RQJ�ZDV�GULYLQJ�KLV�DXWRPRELOH�DW�H[FHVVLYH
VSHHG��DQG�KLV�FDU�VZHUYHG�LQWR�D�GLWFK���7KH�RIILFHUV
KDG�WR�UHSHDW�WKHLU�TXHVWLRQV�WR�/RQJ��ZKR�DSSHDUHG
WR�EH�³XQGHU�WKH� LQIOXHQFH´� RI� VRPH� LQWR[LFDQW�
/RQJ�ZDV�QRW�IULVNHG�XQWLO�WKH�RIILFHUV�REVHUYHG�WKDW
WKHUH�ZDV�D�ODUJH�NQLIH�LQ�WKH�LQWHULRU�RI�WKH�FDU�LQWR
ZKLFK� /RQJ�ZDV� DERXW� WR� UHHQWHU�� � 7KH� VXEVHTXHQW
VHDUFK� RI� WKH� FDU� ZDV� UHVWULFWHG� WR� WKRVH� DUHDV� WR
ZKLFK�/RQJ�ZRXOG�JHQHUDOO\�KDYH�LPPHGLDWH�FRQWURO�
DQG�WKDW�FRXOG�FRQWDLQ�D�ZHDSRQ����������,Q�WKLV�FDVH�
WKH� RIILFHUV� GLG� QRW� DFW� XQUHDVRQDEO\� LQ� WDNLQJ
SUHYHQWDWLYH�PHDVXUHV�WR�HQVXUH�WKDW�WKHUH�ZHUH�QR
RWKHU�ZHDSRQV�ZLWKLQ�/RQJ¶V�LPPHGLDWH�JUDVS�EHIRUH
SHUPLWWLQJ�KLP�WR�UHHQWHU�KLV�DXWRPRELOH�

,G��DW����������/�(G��G�DW�����������

���� 7KHUH�FDQ�EH�OLWWOH�TXHVWLRQ�WKDW�WKH�SURWHFWLYH�VHDUFK�DW�LVVXH�LQ�WKLV

FDVH�ZDV�DXWKRUL]HG�XQGHU�WKH�/RQJ�DQDO\VLV���$V�WKH�DERYH�TXRWHG�SDVVDJH
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LQGLFDWHV�� WKH� &RXUW� IRXQG� WKH� RIILFHUV� SRVVHVVHG� D� UHDVRQDEOH� EHOLHI� WKDW

/RQJ�SRVHG�D�GDQJHU�EHFDXVH�KH�ZDV�VWRSSHG�DW�QLJKW� LQ� D� UXUDO� DUHD�� KH

ZDV� GULYLQJ� HUUDWLFDOO\�� KH� DSSHDUHG� LQWR[LFDWHG� DQG� GLG� QRW� UHVSRQG� WR

UHTXHVWV� IRU�D� OLFHQVH�DQG� UHJLVWUDWLRQ�DQG�KLV�FDU�FRQWDLQHG�D�VLQJOH� ODUJH

NQLIH�LQ�SODLQ�YLHZ���$OWKRXJK�VRPH�RI�WKH�SDUWLFXODU� IDFWV�DW�LVVXH�LQ�/RQJ

DUH�QRW�SUHVHQW�KHUHLQ��WKH�FDVHV�DUH�TXLWH�VLPLODU�� �$SSHOOHHV� LQ� WKLV� FDVH

ZHUH� VWRSSHG� ODWH� DW� QLJKW� IRU� D� YLRODWLRQ� RI� WKH� 0RWRU� 9HKLFOH� &RGH�� WKH

GULYHU�ZDV�XQDEOH�WR�SURGXFH�D�OLFHQVH��UHJLVWUDWLRQ�RU�LQVXUDQFH�DQG�2IILFHU

$OH[DQGHU� REVHUYHG�QRW� RQH�EXW� WKUHH� NQLYHV� DQG� VHYHUDO� DUURZV� QHDU� WKH

RFFXSDQWV� RI� WKH� YHKLFOH�� � ,Q� DGGLWLRQ� WR� WKH�QXPEHU� RI� SRWHQWLDO� ZHDSRQV

LQYROYHG� LQ� WKLV� FDVH�� RWKHU� IDFWRUV� LQGLFDWH� WKDW� WKLV� FDVH� PD\� ZHOO� KDYH

LQYROYHG�PRUH�LQGLFLD�RI�GDQJHU�WKDQ�WKH�IDFWV�RI�/RQJ����)RU�LQVWDQFH��XQOLNH

/RQJ��2IILFHU�$OH[DQGHU�ZDV�DORQH�ZKHQ�KH�SXOOHG�RYHU�WKH�YHKLFOH��ZKLFK�LQ

WKLV�FDVH�FRQWDLQHG�WKUHH�PHQ��HDFK�RI�ZKRP�KDG�UHDG\�DFFHVV�WR�ZHDSRQV�

DQG� DSSHOOHH� &XVWRGLR� ZDV� H[WUHPHO\� DFWLYH� LQ� WKH� EDFN� VHDW� DV� 2IILFHU

$OH[DQGHU�DSSURDFKHG�WKH�YHKLFOH�

���� 0RUHRYHU�� LW� LV� LPSRUWDQW� WR� UHLWHUDWH� WKH� VXSSUHVVLRQ� FRXUW¶V� ILQGLQJ

WKDW� WKH� RIILFHUV� LQ� WKLV� FDVH� VKRXOG� QRW� UHDVRQDEO\� KDYH� EHHQ� LQ� IHDU� RI

DSSHOOHHV� �� DQG� WKHUHIRUH� QR� SURWHFWLYH� VHDUFK� ZDV� ZDUUDQWHG� �� EHFDXVH

DSSHOOHHV�ZHUH�XQGHU�WKH�FRQWURO�RI�EDFNXS�RIILFHUV�DW�WKH�UHDU�RI�WKH�YHKLFOH

DW� WKH� WLPH� RI� WKH� VHDUFK� DQG� WKH� NQLYHV� DQG� DUURZV� ³DUH� QRW�� SHU� VH�

LOOHJDO>�@´� � $SSHOOHHV� DOVR� DVVHUW� WKHVH� IDFWRUV� DV� HYLGHQFH� WKDW� DQ\� IHDU
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SRVVHVVHG�E\�2IILFHU�$OH[DQGHU�ZDV�XQUHDVRQDEOH�� � %RWK� IDFWRUV�ZHUH� DOVR

SUHVHQW� LQ�/RQJ� DQG� WKH� UHOHYDQFH� RI� HDFK�ZDV� H[SUHVVO\� UHMHFWHG� E\� WKH

&RXUW�WKHUHLQ���,QLWLDOO\��WKH�0LFKLJDQ�6XSUHPH�&RXUW�KDG�IRXQG�WKDW�LW�ZDV

QRW�UHDVRQDEOH�IRU�WKH�RIILFHUV�WR�IHDU�WKDW�/RQJ�FRXOG�LQMXUH�WKHP�EHFDXVH

KH� ZDV� XQGHU� WKHLU� FRQWURO� DQG� GLG� QRW� KDYH� DFFHVV� WR� WKH� KXQWLQJ� NQLIH

EHORZ� KLV� IURQW� VHDW�� � 5HMHFWLQJ� WKLV� ILQGLQJ�� WKH� 8QLWHG� 6WDWHV� 6XSUHPH

&RXUW�KHOG�

7KLV�UHDVRQLQJ�LV�PLVWDNHQ�LQ�VHYHUDO�UHVSHFWV�
'XULQJ�DQ\�LQYHVWLJDWLYH�GHWHQWLRQ��WKH�VXVSHFW�LV�³LQ
WKH�FRQWURO�RI� WKH�RIILFHUV� LQ� WKH�VHQVH� WKDW�KH�PD\
EH�EULHIO\�GHWDLQHG�DJDLQVW�KLV�ZLOO��������´� �-XVW�DV�D
7HUU\�VXVSHFW�RQ�WKH�VWUHHW�PD\��GHVSLWH�EHLQJ�XQGHU
WKH�EULHI�FRQWURO�RI�D�SROLFH�RIILFHU��UHDFK�LQWR� KLV
FORWKLQJ� DQG� UHWULHYH� D� ZHDSRQ�� VR� PLJKW� D� 7HUU\
VXVSHFW�LQ�/RQJ¶V�SRVLWLRQ� EUHDN� DZD\� IURP� SROLFH
FRQWURO�DQG� UHWULHYH� D�ZHDSRQ� IURP�KLV� DXWRPRELOH�
,Q�DGGLWLRQ��LI�WKH�VXVSHFW�LV�QRW�SODFHG�XQGHU�DUUHVW�
KH�ZLOO� EH�SHUPLWWHG� WR� UHHQWHU� KLV� DXWRPRELOH�� DQG
KH�ZLOO�WKHQ�KDYH�DFFHVV�WR�DQ\�ZHDSRQV�LQVLGH>�@

,G��DW����������/�(G��G�DW�������FLWDWLRQV�RPLWWHG����,Q�WKLV�FDVH��QRW�RQO\

ZDV�WKH�IHDU�RI�D�VXVSHFW�EUHDNLQJ�DZD\�IURP�SROLFH�FRQWURO�FRPSRXQGHG�E\

WKH�IDFW�WKDW�WKUHH�PHQ�ZHUH�EHLQJ�GHWDLQHG��EXW� LW� LV� FOHDU�WKH� WKUHH�PHQ

ZRXOG� KDYH� EHHQ� SHUPLWWHG� WR� UHHQWHU� WKH� FDU� LI� WKH� KDQGJXQV� ZHUH� QRW

GLVFRYHUHG���$OVR��LQ�UHMHFWLQJ�WKH�UHOHYDQFH�RI�WKH�IDFW�WKDW�NQLYHV�DUH�QRW

QHFHVVDULO\� LOOHJDO�� WKH� 6XSUHPH� &RXUW� VWDWHG�� ³$VVXPLQJ�� DUJXHQGR�� WKDW

/RQJ�SRVVHVVHG�WKH�NQLIH�ODZIXOO\��ZH�KDYH�H[SUHVVO\�UHMHFWHG�WKH�YLHZ�WKDW

WKH�YDOLGLW\�RI�D�7HUU\�VHDUFK�GHSHQGV�RQ�ZKHWKHU�WKH�ZHDSRQ�LV�SRVVHVVHG

LQ�DFFRUGDQFH�ZLWK�VWDWH�ODZ�´��,G��DW������Q���������/�(G��G�DW������Q����
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�FLWDWLRQ� RPLWWHG��� VHH� DOVR�$GDPV� Y��:LOOLDPV�� ���� 8�6�� ����� ��� 6�&W�

������ ��� /�(G��G� ���� ������� �KDQGJXQ� SURSHUO\� VHL]HG� IURP� VXVSHFW¶V

ZDLVWEDQG�UHJDUGOHVV�RI�ZKHWKHU�FDUU\LQJ�D�JXQ�LQ�SXEOLF�ZDV�DXWKRUL]HG�E\

VWDWH� ODZ��� � $OWKRXJK� WKH� VXSSUHVVLRQ� FRXUW� LQ� WKH� LQVWDQW� FDVH�PDNHV� QR

UHIHUHQFH�WR�/RQJ��LW�LV�FOHDU�WKH�6XSUHPH�&RXUW¶V�KROGLQJ�WKHUHLQ�DXWKRUL]HG

2IILFHU�$OH[DQGHU¶V�SURWHFWLYH�VHDUFK�RI�WKH�YHKLFOH�LQ�ZKLFK�DSSHOOHHV�ZHUH

SDVVHQJHUV�

���� 7KLV� FRQFOXVLRQ� LV� IXUWKHU� VXSSRUWHG� E\� WKH� GHFLVLRQ� RI� RXU� 6XSUHPH

&RXUW� LQ�&RPPRQZHDOWK� Y��0RUULV�� ���� 3D�� ����� ���� $��G� ���� �������

ZKLFK�DSSOLHG�WKH�/RQJ�DQDO\VLV���,Q�0RUULV��D�SROLFH�RIILFHU�REVHUYHG�D�FDU

SDUNHG�LQ�DQ�XQXVXDO��DOWKRXJK�QRW�LOOHJDO��ORFDWLRQ�DW�DSSUR[LPDWHO\������

S�P����$IWHU�QRWLFLQJ�WKH�RIILFHU��0RUULV��WKH�GULYHU��GURYH�DZD\���+H�PDGH�D

WXUQ�ZLWKRXW�VLJQDOLQJ��KRZHYHU��DQG�WKH�RIILFHU�FRQGXFWHG�D�WUDIILF�VWRS���$V

WKH� RIILFHU� DSSURDFKHG� WKH� GULYHU¶V� GRRU�� 0RUULV� OHDQHG� WR� KLV� ULJKW� DQG

WRZDUG�WKH�IORRU�LQ�WKH�FHQWHU�RI�WKH�FDU���$OWKRXJK�WKH�RIILFHU�GLUHFWHG�KLP�WR

SODFH� KLV� KDQGV� RQ� WKH� ZKHHO�� 0RUULV� UHDFKHG� TXLFNO\� EHWZHHQ� KLV� OHJV

WRZDUG�WKH�IORRU�RI�WKH�FDU���7KH�RIILFHU�RUGHUHG�0RUULV�IURP�WKH�FDU���:KHQ

WKH� GULYHU¶V� GRRU� ZDV� RSHQHG� WKH� RIILFHU� QRWLFHG� D� ���LQFK� PHWDO� SLSH

ZHGJHG�EHWZHHQ�WKH�GULYHU¶V�VHDW�DQG�WKH�GRRU�� �7KH�RIILFHU� WKHQ�HVFRUWHG

0RUULV� WR� WKH� UHDU� RI� WKH� FDU� DQG� RUGHUHG� KLP� WR� SODFH� KLV� KDQGV� RQ� WKH

WUXQN���$�SDW�GRZQ�VHDUFK�RI�0RUULV�UHYHDOHG�QR�ZHDSRQV���7KH�RIILFHU�WKHQ

UHWXUQHG�WR�WKH�SDVVHQJHU�FRPSDUWPHQW�RI�WKH�FDU�DQG��XVLQJ�KLV�IODVKOLJKW�
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REVHUYHG�D�EODFN�SODVWLF�EDJ�RQ�WKH�IURQW�VHDW���7KH�RIILFHU�UHWULHYHG�WKH�EDJ�

ZKLFK� ZDV� ODUJH� HQRXJK� WR� FRQWDLQ� D� ZHDSRQ�� � 8SRQ� RSHQLQJ� LW�� KH

GLVFRYHUHG�FRFDLQH��PDULMXDQD�DQG� UHODWHG�GUXJ�SDUDSKHUQDOLD�� �0RUULV�ZDV

WKHQ�DUUHVWHG���+LV�VXSSUHVVLRQ�PRWLRQ�ZDV�GHQLHG�DQG�KH�ZDV�FRQYLFWHG�RI

GUXJ�SRVVHVVLRQ�DQG�SRVVHVVLRQ�ZLWK�LQWHQW�WR�GHOLYHU���2Q�DSSHDO��WKLV�&RXUW

DQG�RXU�6XSUHPH�&RXUW�DIILUPHG�

���� $SSO\LQJ� /RQJ�� D� PDMRULW\� RI� WKH� 6XSUHPH� &RXUW� UHOLHG� RQ� WKH

IROORZLQJ�IDFWV�IRU�WKH�FRQFOXVLRQ�WKDW�WKH�DUUHVWLQJ�RIILFHU�UHDVRQDEO\�IHDUHG

IRU�KLV�VDIHW\�

$SSHOODQW¶V� OHDQLQJ� EULHIO\� WR� KLV� ULJKW� DQG
WRZDUGV�WKH�IORRU�QHDU�WKH�FHQWHU�RI�WKH�FDU�ZKHQ�KH
ZDV� VWRSSHG� E\� WKH� RIILFHU�� DV� ZHOO� DV� DSSHOODQW¶V
UHDFKLQJ� TXLFNO\� EHWZHHQ� KLV� OHJV� ZKHQ� KH� ZDV
RUGHUHG� WR� SODFH� KLV� KDQGV� RQ� WKH� VWHHULQJ� ZKHHO
ZHUH� DFWV� FRQVLVWHQW� ZLWK� DQ� DWWHPSW� HLWKHU� WR
FRQFHDO� RU� UHDFK� IRU� D� ZHDSRQ�� � ,Q� DGGLWLRQ�� WKH
RIILFHU¶V� GLVFRYHU\� RI� D�PHWDO� SLSH�ZHGJHG� EHWZHHQ
WKH�GULYHU¶V�VHDW�DQG�WKH�GRRU�ZRXOG�WHQG�WR�LQGLFDWH
WKDW� DSSHOODQW�PLJKW�KDYH� DFFHVV� WR� RWKHU�ZHDSRQV
LQ�WKH�SDVVHQJHU�FRPSDUWPHQW�

� � �

8QGHU�/RQJ��VXFK�D�UHDVRQDEOH�EHOLHI�EDVHG�RQ
VSHFLILF� DUWLFXODEOH� DFWLRQV� WDNHQ� E\� DSSHOODQW� �L�H��
VSHFLILF� DUWLFXODEOH� IDFWV�� HQWLWOHV� DQ� RIILFHU� WR
FRQGXFW�D�VHDUFK�RI�WKRVH�SRUWLRQV�RI�WKH�SDVVHQJHU
FRPSDUWPHQW� RI� D� VXVSHFW¶V� YHKLFOH� LQ� ZKLFK� D
ZHDSRQ�FRXOG�EH�SODFHG�� �7KXV��WKH�EDJ� LQ�TXHVWLRQ
ZDV�SURSHUO\�VHDUFKHG�VLQFH� LW�ZDV� ODUJH� HQRXJK� WR
KROG� D� ZHDSRQ�� � ,QGHHG�� KDG� 2IILFHU� %HQLQFDVD
DOORZHG� DSSHOODQW� WR� UHWXUQ� WR� KLV� YHKLFOH� ZLWKRXW
VHDUFKLQJ� WKH�EDJ� LQ� TXHVWLRQ�� KH�ZRXOG�KDYH�EHHQ
WDNLQJ� D� JUDYH� ULVN� WKDW� DSSHOODQW� ZRXOG� UHPRYH� D
ZHDSRQ�IURP�WKH�EDJ�DQG�XVH�LW���2XU�FRQVWLWXWLRQDO
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VDIHJXDUGV�GR�QRW� UHTXLUH�DQ�RIILFHU� WR�JDPEOH�ZLWK
KLV�OLIH�

,G��DW����������$��G�DW�����������/LNH�/RQJ��0RUULV�LV�FORVHO\�DQDORJRXV�WR

WKH� LQVWDQW� FDVH�� � $SSHOODQW� 0RUULV� ZDV� VWRSSHG� DW� QLJKW� IRU� D� WUDIILF

YLRODWLRQ���:KHQ�WKH�RIILFHU�REVHUYHG�IXUWLYH�PRYHPHQWV�LQVLGH�WKH�YHKLFOH�

KH� XWLOL]HG� D� IODVKOLJKW� DQG� REVHUYHG� DQ� RWKHUZLVH� OHJDO� GHYLFH� WKDW

QRQHWKHOHVV�FRXOG�EH�XVHG�DV�D�ZHDSRQ�� �$SSHOODQW�ZDV� WKHQ� WDNHQ� WR� WKH

UHDU�RI� WKH�FDU�ZKLOH� WKH�SDVVHQJHU� FRPSDUWPHQW�ZDV� VHDUFKHG�� �$OVR� OLNH

/RQJ��WKH�IDFWV�RI�0RUULV�DSSHDU�WR�LQYROYH�OHVV�LQGLFLD�RI�GDQJHU�WKDQ�WKH

IDFWV�RI�WKH�LQVWDQW�FDVH��ZKLFK�LQYROYHG�PXOWLSOH�VXVSHFWV�DQG�ZHDSRQV�

���� ,Q�DGGLWLRQ� WR� WKH� IDFW� WKDW� WKH� VXSSUHVVLRQ� FRXUW� DSSDUHQWO\� GLG� QRW

FRQVLGHU�/RQJ� RU�0RUULV�� DSSHOOHHV�PDNH� OLWWOH� DWWHPSW� WR� GLVWLQJXLVK� WKH

FDVHV�� GHVSLWH� WKH� IDFW� WKDW� WKH\� DUH� WKH� FHQWUDO� FDVHV� UHOLHG� RQ� E\� WKH

&RPPRQZHDOWK�� � &XVWRGLR�� IRU� LQVWDQFH�� DUJXHV� WKDW� /RQJ� LV� LQDSSOLFDEOH

EHFDXVH� WKH� 6XSUHPH� &RXUW� WKHUHLQ� XSKHOG� RQO\� D� ZDUUDQWOHVV� VHDUFK

³LQFLGHQW�WR�DUUHVW�´���$SSHOOHH�&XVWRGLR¶V�EULHI�DW����HPSKDVLV�LQ�RULJLQDO���

7KLV�LV�FOHDUO\�LQDFFXUDWH���7KH�VXVSHFW�LQ�/RQJ�ZDV�QRW�DUUHVWHG�XQWLO�DIWHU

WKH� SDVVHQJHU� FRPSDUWPHQW� ZDV� VHDUFKHG� DQG�PDULMXDQD� ZDV� GLVFRYHUHG�

)RU� WKLV� UHDVRQ��WKH�&RXUW�HPSOR\HG�D�7HUU\�DQDO\VLV��ZKLFK� DSSOLHV� WR� DQ

LQYHVWLJDWRU\�VWRS�FRQGXFWHG�SULRU�WR�DUUHVW���7KH�&RXUW¶V�KROGLQJ�ZDV�WKDW�D

SURWHFWLYH�VHDUFK�PD\�EH�FRQGXFWHG�ZKHQ�DQ�RIILFHU�UHDVRQDEO\�IHDUV�IRU�KLV

VDIHW\��UHJDUGOHVV�RI�ZKHWKHU�DQ�DUUHVW�LV�PDGH��RU�HYHQ�ZDUUDQWHG���,Q�IDFW�

WKH�&RXUW�ZDV�SDUWLFXODUO\�FRQFHUQHG�WKDW�³LI�WKH�VXVSHFW�LV�QRW�SODFHG�XQGHU
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DUUHVW��KH�ZLOO�EH�SHUPLWWHG�WR�UHHQWHU�KLV�DXWRPRELOH��DQG�KH�ZLOO�WKHQ�KDYH

DFFHVV� WR� DQ\� ZHDSRQV� LQVLGH>�@´� � /RQJ� DW� ������ ��� /�(G��G� DW� ����

�HPSKDVLV�DGGHG����&XVWRGLR�DOVR�DUJXHV�0RUULV�LV�LQDSSOLFDEOH�EHFDXVH�WKH

&RXUW� LQ� WKDW� FDVH� DXWKRUL]HG� RQO\� D� ³TXLFN� VHDUFK� RI� WKH� SDVVHQJHU

FRPSDUWPHQW>�@´� � �$SSHOOHH� &XVWRGLR¶V� EULHI� DW� �� �HPSKDVLV� LQ� RULJLQDO���

+RZHYHU��LW�PXVW�EH�UHFDOOHG�WKDW�WKH�RIILFHU�LQ�0RUULV�RSHQHG�D�VHDOHG�EDJ

WKDW� ZDV� O\LQJ� RQ� WKH� IURQW� VHDW� RI� WKH� VXVSHFW¶V� YHKLFOH� DQG� XVHG� KLV

IODVKOLJKW� WR� ORRN� XQGHU� WKH� IURQW� VHDW� RQ� ERWK� WKH� GULYHU� DQG� SDVVHQJHU

VLGHV�� � ,G�� DW� ����� ���� $��G� DW� ���� Q�� ��� � 7KLV� VHDUFK� ZDV� FOHDUO\� PRUH

LQWUXVLYH�WKDQ�WKH�RQH�DW�LVVXH�LQ�WKH�LQVWDQW�FDVH���&XVWRGLR�IXUWKHU�SUHVHQWV

WKH� FXULRXV� DUJXPHQW� WKDW�� XQOLNH� WKH� NQLYHV� DQG� DUURZV� LQ� WKLV� FDVH�� WKH

SLSH� DW� LVVXH� LQ� 0RUULV� ³KDG� QR� DSSDUHQW� VRFLDO� SXUSRVH�´� � �$SSHOOHH

&XVWRGLR¶V�EULHI�DW������(YHQ�DVVXPLQJ�WKDW�WKH�NQLYHV�LQ�WKLV�FDVH�ZHUH��DV

&XVWRGLR� VXJJHVWV�� PHUH� ³NLWFKHQ� XWHQVLOV�´� LW� LV� GLIILFXOW� WR� LPDJLQH� ZKDW

³VRFLDO�SXUSRVH´�WKH\�PLJKW�KDYH�EHHQ�VHUYLQJ�ZKLOH�VFDWWHUHG�WKURXJKRXW�D

YHKLFOH� RFFXSLHG�E\� WKUHH�PHQ�DW� �����D�P�� �0RUHRYHU�� DSSHOOHH� GRHV� QRW

H[SODLQ� ZKDW� ³VRFLDO� SXUSRVH´� WKH� FURVVERZ� DUURZV� ZHUH� VHUYLQJ�� � $W� DQ\

UDWH��LW�PLJKW�EH�DVVXPHG��DV�WKH�&RPPRQZHDOWK�VXJJHVWV��WKDW�WKH�NQLYHV

DQG�DUURZV�KDYH�QR� JUHDWHU� VRFLDO� XWLOLW\� WKDQ� D� SLSH��ZKLFK� LV� XVHG� IRU� D

YDULHW\�RI�KRXVHKROG�SXUSRVHV��

����������������������������������
�&XVWRGLR�DOVR�FLWHV�WKH�UHFHQW�GHFLVLRQ�RI�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW
LQ�.QRZOHV�Y�� ,RZD�� ����6�&W�� ����� ���� /�(G��G� ����� ���8�6�/�:�� ����
�������� � ,Q�.QRZOHV�� ZKLFK� LV� FOHDUO\� LQDSSOLFDEOH� WR� WKLV� FDVH�� WKH� &RXUW



-��$���������	�-��$��������

������

���� ,Q� D� OHQJWK\�� EXW� H[WUHPHO\� VORSS\� EULHI�� DSSHOOHH� 5RVD¶V� HQWLUH

DUJXPHQW�UHJDUGLQJ�/RQJ�LV�DV�IROORZV�

,Q� /RQJ�� WZR� SROLFH� RIILFHUV� VHDUFKHG� D� WUXQN
DQG� IRXQG� PDULMXDQD� DIWHU� WKH\� KDG� DUUHVWHG� WKH
GHIHQGDQW� ZKR� KDG� RWKHU� FRQWUDEDQG�� L�H��
PDULMXDQD�� LQ� SODLQ� YLHZ�� ³SURWUXGLQJ´�� WKH� FDVH
VWDWHV�� IURP� XQGHU� WKH� DUPUHVW�� � :KDW� FRQWUDEDQG
GLG� WKH\� ILQG� LQ� WKLV� FDVH"� � 2IILFHU� $OH[DQGHU� IRXQG
VRPH� NLWFKHQ� NQLYHV�� ZKLFK�PD\� RU� QRW� KDYH� EHHQ
³LQ�SODLQ�YLHZ´�DQG�WKH\�DUH�QRW�FRQWUDEDQG>�@

�$SSHOOHH¶V�EULHI� DW� ����� � ,QLWLDOO\��5RVD¶V� UHFLWDWLRQ� RI� WKH� IDFWV� RI�/RQJ� LV

LQDFFXUDWH�DQG�PLVOHDGLQJ�� �7KH�HQWLUH�WKUXVW�RI� WKH�/RQJ�DQDO\VLV��DQG� LWV

HQGXULQJ� OHJDF\�� LV� WKH� DXWKRUL]DWLRQ� RI� D� SURWHFWLYH� 7HUU\� VHDUFK� RI� D

YHKLFOH�EHIRUH��RU�UHJDUGOHVV�RI�ZKHWKHU��WKH�RFFXSDQWV�DUH�DUUHVWHG�� �/RQJ

ZDV� QRW� DUUHVWHG� XQWLO�PDULMXDQD� ZDV� GLVFRYHUHG� LQ� WKH� EDJ� RQ� WKH� IURQW

VHDW��DQG�WKH�IDFW�WKDW�DGGLWLRQDO�PDULMXDQD�ZDV�GLVFRYHUHG�VXEVHTXHQWO\�LQ

DQ� LQYHQWRU\� VHDUFK� RI� WKH� WUXQN� ZDV� FRPSOHWHO\� LUUHOHYDQW� WR� WKH� &RXUW¶V

KROGLQJ���,Q�IDFW��WKH�&RXUW�QHYHU�DGGUHVVHG�WKH�YDOLGLW\�RI�WKH�WUXQN�VHDUFK

DQG�LQVWHDG�UHPDQGHG�WR�WKH�0LFKLJDQ�FRXUW�IRU�WKDW�SXUSRVH���0RUHRYHU��WKH

PDULMXDQD�RQ�WKH�IURQW�VHDW�ZDV�KDUGO\�³LQ�SODLQ�YLHZ�´�VLQFH�WKH�RIILFHU�KDG

�������������������������������������������������������������������������������������������������������������
KHOG�WKDW�WKH�IXOO�VHDUFK�RI�DQ�DXWRPRELOH�E\�DQ�RIILFHU�ZKR�FRQGXFWV�D�WUDIILF
VWRS�� EXW� ZKR� ODFNV� SUREDEOH� FDXVH� RU� WKH� GULYHU¶V� FRQVHQW�� YLRODWHV� WKH
)RXUWK�$PHQGPHQW���7KH�&RXUW�H[SUHVVO\�GLVWLQJXLVKHG�WKH�OLPLWHG�SURWHFWLYH
VHDUFKHV� DXWKRUL]HG� E\� /RQJ�� VWDWLQJ�� ³(YHQ� ZLWKRXW� WKH� VHDUFK� DXWKRULW\
,RZD�XUJHV�� RIILFHUV�KDYH�RWKHU�� LQGHSHQGHQW� EDVHV� WR� VHDUFK� IRU�ZHDSRQV
DQG�SURWHFW�WKHPVHOYHV�IURP�GDQJHU���)RU�H[DPSOH��WKH\�PD\�������FRQGXFW�D
µ7HUU\�SDWGRZQ¶�RI�WKH�SDVVHQJHU�FRPSDUWPHQW�RI�D�YHKLFOH�XSRQ�UHDVRQDEOH
VXVSLFLRQ�WKDW�DQ�RFFXSDQW�LV�GDQJHURXV�DQG�PD\�JDLQ�LPPHGLDWH�FRQWURO�RI
D�ZHDSRQ��0LFKLJDQ�Y�� /RQJ� >����8�6�� ������ ���/�(G��G� ����� �������@´
,G��DW�����
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WR�OLIW�WKH�DUPUHVW�WR�GHWHUPLQH�ZKDW�ZDV�LQ�WKH�EDJ���5RVD¶V�FODLP�WKDW�WKH

NQLYHV� ³PD\�RU�PD\�QRW� KDYH�EHHQ� µLQ� SODLQ�YLHZ¶�´� LV� SDUWLFXODUO\� WHQXRXV

VLQFH�2IILFHU�$OH[DQGHU¶V�WHVWLPRQ\�LQ�WKLV�UHJDUG�ZDV�QRW�FKDOOHQJHG�DW�WKH

VXSSUHVVLRQ� KHDULQJ� DQG� WKH� VXSSUHVVLRQ� FRXUW� VSHFLILFDOO\� IRXQG� WKDW� WKH

NQLYHV�DQG�DUURZV�ZHUH�LQ�³SODLQ�YLHZ�´���6OLS�2S��DW������)LQDOO\��DV�QRWHG�

WKH�IDFW�WKDW�WKH�NQLYHV�DQG�DUURZV� LQ�WKLV�FDVH�� OLNH� WKH�NQLIH�DQG�SLSH�DW

LVVXH� LQ�/RQJ�DQG�0RUULV�� UHVSHFWLYHO\��ZHUH�QRW�FRQWUDEDQG� LV� LUUHOHYDQW�

/RQJ�� VXSUD�� DW� ����� Q�� ���� ��� /�(G��G� DW� ����� Q�� ��� �³>:@H� KDYH

H[SUHVVO\� UHMHFWHG� WKH�YLHZ� WKDW� WKH�YDOLGLW\� RI� D�7HUU\� VHDUFK�GHSHQGV� RQ

ZKHWKHU�WKH�ZHDSRQ�LV�SRVVHVVHG�LQ�DFFRUGDQFH�ZLWK�VWDWH�ODZ�´����

���� ,Q�DQ�DUJXPHQW�HQFRPSDVVLQJ�D�VLQJOH�SDUDJUDSK��5RVD�DOVR�DWWHPSWV

WR�GLVWLQJXLVK�0RUULV�RQ�WKH�EDVLV�WKDW�WKH�RIILFHU�LQ�WKDW�FDVH�³DFWHG�DORQH

DQG�GLG�QRW�KDYH�HYHU\RQH�LQ�WKH�FXVWRG\�RI�RWKHU�SROLFH�RIILFHUV�´���$SSHOOHH

5RVD¶V�EULHI�DW�������/LNH�KLV�DUJXPHQW�UHJDUGLQJ�WKH�OHJDOLW\�RI�NQLYHV�DQG

DUURZV��WKLV�DUJXPHQW�ZDV�H[SUHVVO\�UHMHFWHG�E\�WKH�/RQJ�&RXUW��ZKLFK�KHOG

WKDW� FXVWRG\� RI� WKH� VXVSHFW� ZRXOG� QRW� GHIHDW� WKH� YDOLGLW\� RI� D� SURWHFWLYH

VHDUFK� EHFDXVH� D� VXVSHFW� PLJKW� EUHDN� IUHH� IURP� SROLFH� RU� EH� DOORZHG� WR

UHWXUQ�WR�KLV�YHKLFOH�DIWHU�WKH�VHDUFK�LV�FRQGXFWHG���)LQDOO\��5RVD�DUJXHV�WKDW�

XQOLNH�WKH�VXVSHFW�LQ�0RUULV��KH�PDGH�QR�IXUWLYH�PRYHPHQWV�DV�WKH�RIILFHU

DSSURDFKHG�� � +RZHYHU�� 2IILFHU� $OH[DQGHU�QRWHG� WKDW�&XVWRGLR� ZDV�PRYLQJ

DQG� ORRNLQJ�DURXQG� LQ� WKH�EDFN� VHDW�� DQG� WKH� WKUHDW� WR� WKH� RIILFHU¶V� VDIHW\

ZDV� WKH� VDPH� UHJDUGOHVV� RI� ZKLFK� VXVSHFW� ZDV� DFWLQJ� VXVSLFLRXVO\�
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SDUWLFXODUO\�ZKHUH� HDFK� VXVSHFW� KDG� DFFHVV� WR�ZHDSRQV�� � 7KH� DWWHPSWV� RI

&XVWRGLR�DQG�5RVD�WR�GLVWLQJXLVK�/RQJ�DQG�0RUULV�DUH�XQDYDLOLQJ�

,Q� VXP�� LW� LV� FOHDU� WKDW� 2IILFHU� $OH[DQGHU� ZDV� DXWKRUL]HG� WR� VWRS� WKH

DSSHOOHH¶V�YHKLFOH�EDVHG�RQ�D�YLRODWLRQ�RI�WKH�0RWRU�9HKLFOH�&RGH��'H:LWW�

VXSUD��DQG�WKDW��DIWHU�WKH�GULYHU�IDLOHG�WR�SURGXFH�LGHQWLILFDWLRQ�IRU�KLPVHOI

RU� WKH� YHKLFOH�� IXUWKHU� LQYHVWLJDWLRQ� ZDV� ZDUUDQWHG�� 6HGJZLFN�� VXSUD�

/LNHZLVH�� WKHUH� LV� QR� TXHVWLRQ� WKH� RIILFHU� ZDV� MXVWLILHG� LQ� UHPRYLQJ� WKH

RFFXSDQWV� IURP� WKH� YHKLFOH�� %URZQ�� VXSUD�� � :KHQ� WKH� 2IILFHU� REVHUYHG

QXPHURXV� NQLYHV� DQG� DUURZV� LQ� SODLQ� YLHZ� LQVLGH� WKH� YHKLFOH�� KH� EHFDPH

UHDVRQDEO\�FRQFHUQHG�IRU�KLV�VDIHW\��SDUWLFXODUO\�ZKHUH�KH�ZDV�RXWQXPEHUHG

WKUHH�WR�RQH���7KLV�FRQFOXVLRQ�LV�IXUWKHU�VXSSRUWHG�E\�WKH�IDFW�WKDW�WKH�VWRS

ZDV� FRQGXFWHG� ODWH� DW� QLJKW� DQG�&XVWRGLR�PDGH� VXVSLFLRXV�PRYHPHQWV� DV

$OH[DQGHU¶V�SROLFH�FDU�DSSURDFKHG�WKH�YHKLFOH�

���� %DVHG� RQ� WKHVH� IDFWV�� 2IILFHU� $OH[DQGHU� UHDVRQDEO\� FRQFOXGHG

DSSHOOHHV�ZHUH�SRWHQWLDOO\�GDQJHURXV�DQG�WKDW�WKH\�SRVHG�D�WKUHDW�WR�KLPVHOI

RU�RWKHUV�LI�WKH\�EURNH�IUHH�RI�WKH�EDFNXS�RIILFHUV�RU�ZHUH�DOORZHG�WR�UHWXUQ

WR�WKH�YHKLFOH��+H�ZDV��WKHUHIRUH��DXWKRUL]HG�WR�FRQGXFW�D�SURWHFWLYH�VHDUFK

RI� WKRVH� DUHDV� RI� WKH� SDVVHQJHU� FRPSDUWPHQW� WKDW� ZHUH� DFFHVVLEOH� WR� WKH

YHKLFOH¶V� RFFXSDQWV�� $XVWLQ�� VXSUD�� � :KHQ� KH� HQWHUHG� WKH� YHKLFOH� WR

UHWULHYH� WKH� NQLYHV�KH�KDG�REVHUYHG�� WKH�EDFN� VHDW� ³IOLSSHG�XS�´� UHYHDOLQJ

WZR� KDQGJXQV�� � $W� WKDW� SRLQW�� KH� ZDV� MXVWLILHG� LQ� VHL]LQJ� WKH� JXQV� DQG

DUUHVWLQJ� DSSHOOHHV�� �6HH�/RQJ��VXSUD� DW� ������ ��� /�(G��G� DW� ������ �³,I�
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ZKLOH�FRQGXFWLQJ�D�OHJLWLPDWH�7HUU\�VHDUFK�RI�WKH�LQWHULRU�RI�WKH�DXWRPRELOH�

WKH�RIILFHU�VKRXOG��DV�KHUH��GLVFRYHU�FRQWUDEDQG���������KH�FOHDUO\�FDQQRW�EH

UHTXLUHG� WR� LJQRUH� WKH� FRQWUDEDQG�� DQG� WKH� )RXUWK� $PHQGPHQW� GRHV� QRW

UHTXLUH� LWV� VXSSUHVVLRQ� LQ� VXFK� FLUFXPVWDQFHV�´�� �FLWDWLRQV� RPLWWHG��� � 7KH

KROGLQJV�RI�/RQJ�DQG�0RUULV��E\�ZKLFK�ZH�DUH�ERXQG�ZKHQ�FRQVWUXLQJ�WKH

YDOLGLW\� RI� D� VHDUFK� XQGHU� WKH� )RXUWK� $PHQGPHQW�� FRPSHO� WKH� FRQFOXVLRQ

WKDW�WKH�VXSSUHVVLRQ�2UGHU�LQ�WKLV�FDVH�PXVW�EH�UHYHUVHG�

���� )LQDOO\�� DSSHOOHH� 5RVD� DUJXHV� WKDW� HYHQ� LI� WKH� VHDUFK� DW� LVVXH� ZDV

SHUPLVVLEOH�XQGHU�WKH�)RXUWK�$PHQGPHQW��LW�QRQHWKHOHVV�YLRODWHG�KLV�ULJKWV

XQGHU� $UWLFOH� ,�� 6HFWLRQ� ��� RI� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�� � ,QLWLDOO\�� ZH

QRWH�WKDW�5RVD�KDV�UDLVHG�WKLV�FODLP�IRU�WKH�ILUVW�WLPH�RQ�DSSHDO���7KXV��ZH

ZRXOG�EH� MXVWLILHG� LQ� GHHPLQJ� WKH� FODLP�ZDLYHG�� �6HH�&RPPRQZHDOWK� Y�

.LOJRUH�� ����3D������������ ����$��G����������������� �FODLP� SXUVXDQW� WR

$UWLFOH� ,�� 6HFWLRQ���� RI� WKH� 3HQQV\OYDQLD�&RQVWLWXWLRQ� GHHPHG�ZDLYH�ZKHUH

UDLVHG�IRU�WKH�ILUVW�WLPH�RQ�DSSHDO����&RPPRQZHDOWK�Y��6LPPRQ������3D�

����Q���������$��G�����Q������������VWDWH�FRQVWLWXWLRQDO�FODLP�UDLVHG�IRU�ILUVW

WLPH�RQ�DSSHDO�GHHPHG�ZDLYHG����0RUHRYHU�� LQ�UHMHFWLQJ�DQ�LGHQWLFDO�FODLP�

WKH�0RUULV�&RXUW�KHOG�

:H� KDYH� ORQJ� KHOG� WKDW� WKH� OLPLWHG� IULVN� IRU
ZHDSRQV� SHUPLWWHG� XQGHU� 7HUU\� Y�� 2KLR� LV� OLNHZLVH
SHUPLVVLEOH� XQGHU� WKH� 3HQQV\OYDQLD� &RQVWLWXWLRQ�
6LQFH�0LFKLJDQ�Y��/RQJ�LV�EDVHG�RQ�7HUU\¶V�UDWLRQDOH
RI� SURWHFWLQJ� DQ� RIILFHU¶V� VDIHW\� E\� SHUPLWWLQJ� D
OLPLWHG� VHDUFK� IRU� ZHDSRQV� ZKHQ� WKH� RIILFHU� KDV� D
UHDVRQDEOH� DQG� DUWLFXODEOH� VXVSLFLRQ� WKDW� D� VXVSHFW
PD\�KDYH�DFFHVV� WR�D�ZHDSRQ��ZH�KROG� WKDW�/RQJ¶V
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UHDVRQLQJ� LV� DOVR� DSSOLFDEOH� WR� $UWLFOH� ,�� 6HFWLRQ� ��
7KXV�� DSSHOODQW� LV� QRW� HQWLWOHG� WR� UHOLHI� RQ� VWDWH
FRQVWLWXWLRQDO�JURXQGV�

,G��DW�����Q���������$��G�DW�����Q����

���� +DYLQJ� FRQFOXGHG� WKDW� 2IILFHU� $OH[DQGHU¶V� VHDUFK� RI� WKH� YHKLFOH

RFFXSLHG� E\� DSSHOOHHV� ZDV� SHUPLVVLEOH� XQGHU� WKH� IHGHUDO� DQG� VWDWH

FRQVWLWXWLRQV��ZH�UHYHUVH�WKH�VXSSUHVVLRQ�2UGHU�RI�$SULO���������

���� 2UGHU� UHYHUVHG�� FDVH� UHPDQGHG� IRU� SURFHHGLQJV� FRQVLVWHQW� ZLWK� WKLV

2SLQLRQ�

���� -XULVGLFWLRQ�UHOLQTXLVKHG�

���� &RQFXUULQJ�6WDWHPHQW�E\�-RKQVRQ��-�
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$SSHOOHH � 1R�������3KLODGHOSKLD�����

$SSHDO�IURP�WKH�2UGHUV�HQWHUHG�$SULO���������
&RXUW�RI�&RPPRQ�3OHDV��3KLODGHOSKLD�&RXQW\�
&ULPLQDO�'LYLVLRQ��DW�1RV���������������

DQG���������������

%()25(���&$9$1$8*+��-2+1621�DQG�7$0,/,$��--�

&21&855,1*�67$7(0(17�%<�-2+1621��-��

��� ,� MRLQ� WKH� RSLQLRQ� RI� P\� GLVWLQJXLVKHG� FROOHDJXHV�� � ,� DJUHH� WKDW� LQ

&RPPRQZHDOWK� Y�� 0RUULV�� ���� 3D�� ����� ���� $��G� ���� �������� RXU

6XSUHPH� &RXUW� DGRSWHG� WKH� VWDQGDUG� DQQRXQFHG� E\� WKH� 8QLWHG� 6WDWHV

6XSUHPH�&RXUW�XQGHU�ZKLFK�WKH�SROLFH�PD\�FRQGXFW�D�ZDUUDQWOHVV�VHDUFK�RI
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WKH� SDVVHQJHU� FRPSDUWPHQW� RI� D� YHKLFOH� IRU� ZHDSRQV�� � 6HH� 0LFKLJDQ� Y�

/RQJ�� ����8�6�� ����� ������� �KROGLQJ� WKDW� SURWHFWLYH� VHDUFK� RI� SDVVHQJHU

FRPSDUWPHQW�ZDV� UHDVRQDEOH�XQGHU�WKH�SULQFLSOHV�DUWLFXODWHG� LQ�7HUU\� DQG

RWKHU�GHFLVLRQV�RI�WKH�8QLWHG�6WDWHV�6XSUHPH�&RXUW����,�DOVR�DJUHH�WKDW�WKH

IDFWV� DQG� FLUFXPVWDQFHV� RI� WKLV� FDVH� ZDUUDQWHG� D� OLPLWHG� VHDUFK� RI� WKH

YHKLFOH� IRU�ZHDSRQV�� � ,�ZULWH� VHSDUDWHO\�� KRZHYHU�� WR� H[SUHVV�P\� FRQFHUQ

WKDW�WKH�VXSSUHVVLRQ�FRXUW�IRXQG�FUHGLEOH�2IILFHU�$OH[DQGHU¶V�WHVWLPRQ\�WKDW

DV� KH� DWWHPSWHG� WR� UHWULHYH� WKH� NQLIH� ORFDWHG� RQ� WKH� EDFN� VHDW�� WKH� VHDW�

ZKLFK�ZDV� QRW� EROWHG� WR� WKH� IORRU�� VLPSO\� ³IOLSSHG� XS�´� � 1�7�� 6XSSUHVVLRQ�

��������DW������0\�RZQ�H[SHULHQFH�FDXVHV�PH�WR�TXHVWLRQ�VHULRXVO\�ZKHWKHU

VHDWV�LQ�PRGHUQ�FDUV�FDQ�VLPSO\�³IOLS�XS�´��$OWKRXJK�WKH�FRXUW�ODWHU�UHWUDFWHG

WKDW� ILQGLQJ� LQ� LWV� RSLQLRQ�� DV� WKH� PDMRULW\� QRWHG�� ZH� DUH� ERXQG� E\� WKH

FRXUW¶V�FUHGLELOLW\�ILQGLQJV�DV�VWDWHG�RQ�WKH�UHFRUG�


