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��� 2Q�-XO\�����������7KRPDV�DQG�0HOLQGD�)U\HU� �³DSSHOODQWV´�� VLJQHG�D

SURPLVVRU\� QRWH�� ZKHUHE\� *HRUJH�:LOOLWV� ORDQHG� DSSHOODQWV� ���������� DQG

DSSHOODQWV� DJUHHG� WR� SD\� 0U�� :LOOLWV� PRQWKO\� SD\PHQWV� RI� �������

$SSHOODQWV� VLJQHG� WKLV� QRWH� VKRUWO\� EHIRUH� FORVLQJ� RQ� WKH� SXUFKDVH� RI� D

UHVLGHQWLDO�KRPH�RZQHG�E\�*HRUJH�DQG�-R\FH�:LOOLWV��³DSSHOOHHV´��� LQ�RUGHU

WR� ILQDQFH� WKHLU� FORVLQJ� FRVWV�� � $SSHOODQWV� IDLOHG� WR� PDNH� DQ\� PRQWKO\

SD\PHQWV� XQGHU� WKH� QRWH�� WKHUHIRUH�� RQ� $XJXVW� ���� ������ DSSHOOHHV

SHWLWLRQHG�IRU�D�FRQIHVVLRQ�RI�MXGJPHQW�EDVHG�RQ�WKH�ODQJXDJH�RI�WKH�VLJQHG

QRWH�� �2Q� 6HSWHPEHU� ��� ������ DSSHOODQWV� SHWLWLRQHG� WR� RSHQ� DQG�RU� VWULNH

WKH� MXGJPHQW� E\� FRQIHVVLRQ�� � 2Q� 2FWREHU� ��� ������ DIWHU� FRQGXFWLQJ� D

KHDULQJ�RQ�WKH�PHULWV�� WKH�FRXUW�EHORZ�LVVXHG�DQ�RUGHU�GHQ\LQJ�DSSHOODQWV¶

SHWLWLRQ�WR�RSHQ�DQG�RU�VWULNH�WKH�MXGJPHQW���7KLV�WLPHO\�DSSHDO�IROORZV�
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��� $SSHOODQWV�SUHVHQW�WKLV�&RXUW�ZLWK�WKH�IROORZLQJ�TXHVWLRQ�V��

�� :KHWKHU�WKH�&RXUW�RI�&RPPRQ�3OHDV�FRPPLWWHG�HUURU�RI
ODZ�LQ�

��$�� )DLOLQJ� WR� FRQVLGHU� ZKHWKHU� WKH� $SSHOODQWV� DUH
QDWXUDO�SHUVRQV�
��%�� )DLOLQJ� WR� FRQVLGHU� WKDW� WKH� LQVWUXPHQW� ZDV
VLJQHG�E\�$SSHOODQWV�LQ�FRQQHFWLRQ�ZLWK�D�FRQVXPHU
WUDQVDFWLRQ�
��&�� )DLOLQJ� WR� FRQVLGHU� WKH� FLUFXPVWDQFHV� XQGHU
ZKLFK�$SSHOODQWV�VLJQHG�WKH�LQVWUXPHQW�LQ�TXHVWLRQ�
��'��)DLOLQJ�WR�FRQVLGHU�ZKHWKHU�$SSHOODQWV�NQRZLQJO\
ZDLYHG� DQ\� GXH� SURFHVV� ULJKWV� ZKLFK� WKH\� PLJKW
KDYH�E\�VLJQLQJ�WKH�LQVWUXPHQW�
��(�� )DLOLQJ� WR� FRQVLGHU� WKDW� $SSHOODQWV� FRXOG� DQG
VKRXOG� EH� DEOH� WR� DVVHUW� YDULRXV� GHIHQVHV� WR
HQIRUFHPHQW� RI� WKH�1RWH�EDVHG�XSRQ� GHIHFWV� LQ� WKH
SURSHUW\� SXUFKDVHG� IRU� ZKLFK� WKH� XQGHUO\LQJ
LQVWUXPHQW�ZDV�VLJQHG��DQG
��)�� )DLOLQJ� WR� FRQVLGHU� WKH� DPELJXRXV� ODQJXDJH
FRQWDLQHG�LQ�WKH�LQVWUXPHQW�

$SSHOODQWV¶� EULHI�� DW���� � $IWHU� UHYLHZLQJ� DSSHOODQWV¶� DUJXPHQWV��ZH� UHYHUVH

WKH�GHFLVLRQ�RI�WKH�FRXUW�EHORZ�DQG�UHPDQG�IRU�IXUWKHU�SURFHHGLQJV�LQ�OLJKW�RI

RXU�GHFLVLRQ�

��� :KHQ� UHYLHZLQJ� WKH� GHQLDO� RI� D� SHWLWLRQ� WR� RSHQ� DQG�RU� VWULNH� D

MXGJPHQW�E\�FRQIHVVLRQ��RXU�VFRSH�RI�UHYLHZ�LV�ZHOO�VHWWOHG�

2Q�DSSHDO�IURP�WKH�GHQLDO�RI�D�SHWLWLRQ�WR�VWULNH�DQ�RUGHU�RU
MXGJPHQW�� D� WULDO� FRXUW� ZLOO� EH� UHYHUVHG� RQO\� LI� WKHUH� LV� D
PDQLIHVW� DEXVH� RI� GLVFUHWLRQ� RU� HUURU� RI� ODZ�� � ,Q� RUGHU� WR
PHHW�WKLV�EXUGHQ��WKH�SHWLWLRQHU�PXVW�DFW�SURPSWO\��DOOHJH�D
PHULWRULRXV� GHIHQVH�� DQG� SURYLGH� VXIILFLHQW� HYLGHQFH� WR
FUHDWH�DQ�LVVXH�IRU�WKH�MXU\�

&UXP� Y�� )�/�� 6KDIIHU� &R��� ���� $��G� ����� ���� �3D�6XSHU�� ������ �FLWLQJ

3D�5�&�3�� �����H��� 3HRSOHV� %DQN� Y�� 'RUVH\�� ���� $�G�� ���� �3D�6XSHU�
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��������VHH�DOVR�'ROODU�%DQN�Y��1RUWKZRRG�&KHHVH�&R�������$��G�����

�����3D�6XSHU��������

��� $SSHOODQW�ILUVW�DUJXHV�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�DSSO\LQJ�5XOH�RI�&LYLO

3URFHGXUH������ WR� WKH� FDVH� DW� EDU�� � 3HQQV\OYDQLD�5XOHV� RI� &LYLO� 3URFHGXUH

����� DQG� ������ DV� DPHQGHG� LQ� ������ IRUELG� WKH� HQWU\� RI� D� MXGJPHQW� E\

FRQIHVVLRQ�WDNHQ�DJDLQVW� ³QDWXUDO�SHUVRQ>V@� LQ�FRQQHFWLRQ�ZLWK� D� FRQVXPHU

FUHGLW� WUDQVDFWLRQ��������´� 3D�5�&�3�� �����D������ 3D�5�&�3�� �����D�����

³&RQVXPHU� FUHGLW� WUDQVDFWLRQV´� DV� EURDGO\� GHILQHG� LQ� 5XOH� ����� LQFOXGH�

³FUHGLW� WUDQVDFWLRQ>V@� LQ� ZKLFK� WKH� SDUW\� WR� ZKRP� FUHGLW� LV� RIIHUHG� RU

H[WHQGHG�LV�D�QDWXUDO�SHUVRQ�DQG�WKH�PRQH\��SURSHUW\�RU�VHUYLFHV�ZKLFK�DUH

WKH�VXEMHFW�RI�WKH�WUDQVDFWLRQ�DUH�SULPDULO\�IRU�SHUVRQDO��IDPLO\�RU�KRXVHKROG

SXUSRVHV�´��3D�5�&�3�������

��� $V�QR�RWKHU�FRXUW�LQ�WKLV�&RPPRQZHDOWK�KDV�FRQVLGHUHG�WKH�EUHDGWK�RU

PHDQLQJ�RI�WKH�GHILQLWLRQ�RI�³FRQVXPHU�FUHGLW�WUDQVDFWLRQ´�XQGHU�5XOH������

WKLV�LV�D�FDVH�RI�ILUVW�LPSUHVVLRQ���+HUH��ZH�DUH�DVNHG�WR�FRQVLGHU�ZKHWKHU�D

SURPLVVRU\�QRWH� VLJQHG�E\�DSSHOODQWV� LQ� RUGHU� WR� ILQDQFH� WKH� FORVLQJ� FRVWV

UHODWHG� WR� WKH� SXUFKDVH� RI� WKHLU� SULPDU\� UHVLGHQWLDO� KRPH� FRQVWLWXWHV� D

³FRQVXPHU� FUHGLW� WUDQVDFWLRQ�´� :H� ILQG� WKDW� WKLV� SURPLVVRU\� QRWH� GLG

FRQVWLWXWH� D� ³FRQVXPHU� FUHGLW� WUDQVDFWLRQ´� DV� GHILQHG� LQ� 5XOH� ������ WKXV�

DSSHOOHHV¶� DWWHPSW� WR� VHHN� MXGJPHQW� E\� FRQIHVVLRQ� LQ� WKLV� FDVH� ZDV

LPSURSHU�
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��� :KHQ�FRQVWUXLQJ�D�UXOH�RI�FLYLO�SURFHGXUH��RXU�REMHFWLYH�LV�WR�DVFHUWDLQ

DQG�HIIHFWXDWH� WKH� LQWHQW� RI� RXU�6XSUHPH�&RXUW�� � 3D�5�&�3�� ����D��� � ,Q� VR

GRLQJ��ZH�EHJLQ�ZLWK�D�SUHVXPSWLRQ�WKDW�WKH�6XSUHPH�&RXUW�GLG�QRW�LQWHQG

ODQJXDJH� WR� H[LVW� DV� PHUH� VXUSOXVDJH�� WKHUHIRUH�� ³>H@YHU\� UXOH� VKDOO� EH

FRQVWUXHG��LI�SRVVLEOH��WR�JLYH�HIIHFW�WR�DOO�LWV�SURYLVLRQV���:KHQ�WKH�ZRUGV�RI

D� UXOH� DUH� FOHDU� DQG� IUHH� IURP� DOO� DPELJXLW\�� WKH� OHWWHU� RI� LW� LV� QRW� WR� EH

GLVUHJDUGHG� XQGHU� WKH� SUHWH[W� RI� SXUVXLQJ� LWV� VSLULW�´� � 3D�5�&�3�� ����E��

)XUWKHU��DV�H[SODLQHG�LQ�5XOH�����F��

>Z@KHQ�WKH�ZRUGV�RI�D�UXOH�DUH�QRW�H[SOLFLW��WKH�LQWHQWLRQ�RI
WKH� 6XSUHPH� &RXUW� PD\� EH� DVFHUWDLQHG� E\� FRQVLGHULQJ�
DPRQJ�RWKHU�PDWWHUV�����WKH�RFFDVLRQ�DQG�QHFHVVLW\�IRU�WKH
UXOH�� ���� WKH� FLUFXPVWDQFHV� XQGHU� ZKLFK� LW� ZDV
SURPXOJDWHG�� ���� WKH� PLVFKLHI� WR� EH� UHPHGLHG�� ���� WKH
REMHFW�WR�EH�DWWDLQHG������WKH�SULRU�SUDFWLFH��LI�DQ\��LQFOXGLQJ
RWKHU�UXOHV�DQG�$FWV�RI�$VVHPEO\�XSRQ�WKH�VDPH�DQG�VLPLODU
VXEMHFWV�� ���� WKH� FRQVHTXHQFHV� RI� D� SDUWLFXODU
LQWHUSUHWDWLRQ������WKH�FRQWHPSRUDQHRXV�KLVWRU\�RI�WKH�UXOH�
DQG�����WKH�SUDFWLFH�IROORZHG�XQGHU�WKH�UXOH�

,G���6LQFH�WKH�&RXUW¶V�H[SODQDWRU\�FRPPHQWV�WR�5XOH������GR�QRW�UHODWH�WR

WKH� VFRSH�RU�PHDQLQJ� RI� WKH� GHILQLWLRQ� RI� FRQVXPHU� FUHGLW� WUDQVDFWLRQ��ZH

PXVW� FRQVLGHU� WKH�GHILQLWLRQ�EDVHG�RQ� LWV� SODLQ�PHDQLQJ� DQG� WXUQ� WR� RWKHU

MXULVGLFWLRQV�IRU�JXLGDQFH�

��� 8QGHU�WKH�SODLQ�PHDQLQJ�RI�WKH�GHILQLWLRQ��LW�DSSHDUV�WKDW�D�WUDQVDFWLRQ

ILQDQFLQJ� FORVLQJ� FRVWV� IRU� WKH� SXUFKDVH� D� UHVLGHQWLDO� KRPH� LV� D� ³WUDQV�

DFWLRQ�������SULPDULO\�IRU�SHUVRQDO�� IDPLO\�RU�KRXVHKROG�SXUSRVHV�´� �3D�5�&�3�

������ �7KH�SXUFKDVH�RI�D� UHVLGHQWLDO�KRPH�LV�ERWK�SHUVRQDO� LQ�QDWXUDO� DQG

UHODWHG�WR�IDPLO\�DQG�KRXVHKROG�SXUSRVHV�
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��� $GGLWLRQDOO\��EDVHG�RQ�WKH� UHPDUNDEOH�VLPLODULW\� LQ� ODQJXDJH��ZH� ILQG

WKH�GHILQLWLRQ�RI� ³FRQVXPHU´�DGRSWHG�E\� WKH�8QLWHG�6WDWHV�&RQJUHVV� LQ� WKH

&RQVXPHU�&UHGLW�3URWHFWLRQ�$FW�DOVR�SURYLGHV�JXLGDQFH���6HH����8�6�&�6���

��������������7KH�FRQJUHVVLRQDO�GHILQLWLRQ�RI�³FRQVXPHU´�LV�DOPRVW�LGHQWLFDO

WR�RXU�&RPPRQZHDOWK¶V�GHILQLWLRQ�RI�³FRQVXPHU�FUHGLW�WUDQVDFWLRQ´�

7KH� DGMHFWLYH� ³FRQVXPHU�´� XVHG� ZLWK� UHIHUHQFH� WR� D� FUHGLW
WUDQVDFWLRQ� FKDUDFWHUL]HV� WKH� WUDQVDFWLRQ� DV� RQH� LQ� ZKLFK
WKH�SDUW\�WR�ZKRP�FUHGLW�LV�RIIHUHG�RU�H[WHQGHG�LV�D�QDWXUDO
SHUVRQ��DQG�WKH�PRQH\��SURSHUW\��RU�VHUYLFHV�ZKLFK�DUH�WKH
VXEMHFW�RI�WKH�WUDQVDFWLRQ�DUH�SULPDULO\�IRU�SHUVRQDO��IDPLO\�
RU�KRXVHKROG�SXUSRVHV�

���8�6�&�6��������K�� ������� �HPSKDVLV� DGGHG��� � 7XUQLQJ� WR� H[LVWLQJ� FDVH

ODZ�LQWHUSUHWLQJ�WKH�GHILQLWLRQ�RI�³FRQVXPHU�´�ZH�ILQG�WKDW�WKH�IHGHUDO�FRXUWV

KDYH�IRXQG�D�ZLGH�YDULHW\�RI�WUDQVDFWLRQV�LQFOXGLQJ�WKRVH�LQYROYLQJ�FUHGLW�IRU

KRPH�LPSURYHPHQW��LQYHVWPHQW�ORDQV��DQG�OHJDO�IHH�DUUDQJHPHQWV�DOO�WR�EH

³FRQVXPHU�FUHGLW�WUDQVDFWLRQV�´��6HH��H�J���7RZHU�Y��0RVV������)��G�����

��WK� &LU�� �������'RXJKWHUW\�Y��+RROLKDQ��1HLOV��	�%RODQG�� /WG��� ���� )�

6XSS�������'��0LQQ���������$GHPD�Y��*UHDW�1RUWKHUQ�'HY��&R�������)�

6XSS�������1�'��*D��������

��� 6LPLODUO\�� WXUQLQJ� WR� WKH� ODQJXDJH� RI� 5XOH� ������ ZH� ILQG� WKDW� WKH

6XSUHPH�&RXUW�LQWHQWLRQDOO\�DGRSWHG�D�EURDG�GHILQLWLRQ�IRU�³FRQVXPHU�FUHGLW

WUDQVDFWLRQV´� LQ� RUGHU� WR� HQVXUH� IDLUQHVV� IRU� WKH� SHRSOH� RI� WKLV

&RPPRQZHDOWK�ZKHQ�WKH\�HQJDJH�LQ�FUHGLW�WUDQVDFWLRQV�UHODWLQJ�WR�SHUVRQDO�

IDPLO\�� DQG� KRXVHKROG� PDWWHUV�� � $� SURPLVVRU\� QRWH� EHWZHHQ� WZR� QDWXUDO

SHUVRQV�VLJQHG�LQ�RUGHU�WR�ILQDQFH�FORVLQJ�FRVWV�DQG�HIIHFWXDWH�WKH�VDOH�RI�D
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KRPH� GLUHFWO\� UHODWHV� WR� SHUVRQDO�� IDPLO\�� DQG� KRXVHKROG� PDWWHUV�� � $V� D

UHVXOW��ZH� ILQG� WKDW� WKH� SODLQ�PHDQLQJ� RI�5XOH� ������ FRPELQHG�ZLWK�5XOHV

����� DQG� ������ SURKLELWV� DSSHOOHHV� IURP� VHHNLQJ� MXGJPHQW� E\� FRQIHVVLRQ

EDVHG�RQ�WKLV�SURPLVVRU\�QRWH�� �$SSHOODQWV¶�SHWLWLRQ� WR�VWULNH�WKH� MXGJPHQW

E\� FRQIHVVLRQ� VKRXOG� KDYH� EHHQ� JUDQWHG�� DQG� DSSHOOHHV¶� MXGJPHQW� VKRXOG

KDYH�EHHQ�VWULFNHQ�

���� $GGLWLRQDOO\��HYHQ�LI�ZH�ZHUH�WR�ILQG�WKDW�WKH�SURPLVVRU\�QRWH�ZDV�QRW

D�³FRQVXPHU�FUHGLW�WUDQVDFWLRQ´�XQGHU�WKH�PHDQLQJ�RI�5XOH�������ZH�ZRXOG

VWLOO� UHYHUVH� WKH� GHFLVLRQ� RI� WKH� ORZHU� FRXUW� RQ� RWKHU� JURXQGV�� $SSHOODQWV

DUJXH�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�GHQ\LQJ�WKHLU�SHWLWLRQ�WR�RSHQ�DQG�RU�VWULNH

WKH� MXGJPHQW�E\�FRQIHVVLRQ�EHFDXVH� WKH�SURPLVVRU\�QRWH� LV� DPELJXRXV� RQ

LWV� IDFH�� � $IWHU� UHYLHZLQJ� WKH� ODQJXDJH� RI� WKH� SURPLVVRU\� QRWH�� ZH� PXVW

DJUHH�ZLWK�DSSHOODQWV��

���� $V�GUDIWHG�E\�UHSUHVHQWDWLYHV�RI�DSSHOOHHV��WKH�SD\PHQW�WHUPV�RI�WKH

SURPLVVRU\�QRWH�DUH�QRW�FOHDU�RQ�WKH�IDFH�RI�WKH�LQVWUXPHQW���7KH�SD\PHQW

WHUPV�RI�WKH�SURPLVVRU\�QRWH�UHDG�DV�IROORZV��³7ZR�����\HDUV�DIWHU�GDWH�ZH

SURPLVH� WR� SD\� WR� WKH� RUGHU� RI� *HRUJH� '�� :LOOLWV� 7ZHQW\�QLQH� +XQGUHG

����������������������������������
��:H�QRWH�WKDW�DSSHOOHHV�DUJXH�WKDW�DSSHOODQWV�ZDLYHG�WKLV�LVVXH�RQ�DSSHDO
DV� WKH� LVVXH� GLG� QRW� DSSHDU� LQ� HLWKHU� DSSHOODQWV¶� SHWLWLRQ� WR� RSHQ� DQG�RU
VWULNH� WKH� MXGJPHQW� RU� DSSHOODQWV¶� VWDWHPHQW� SXUVXDQW� WR� 5XOH� �����E��
8SRQ�UHYLHZ�RI�WKH�UHFRUG��ZH�ILQG�WKDW�DSSHOODQWV�GLG�OLVW�WKLV�LVVXH�LQ�WKHLU
VWDWHPHQW�SXUVXDQW�WR�5XOH������E���WKXV�ZH�GR�QRW�GHHP�WKLV�LVVXH�ZDLYHG�
6HH�6WDWHPHQW�3XUVXDQW�WR�3$��5�$�3�������E�������������DW����³7KH�&RXUW
FRPPLWWHG�HUURU�RI�ODZ�LQ�HQWHULQJ�LWV�2UGHU�������LQ�WKDW�WKH�XQGHUO\LQJ�1RWH
DQG�&RQIHVVLRQ�RI�-XGJPHQW�ZDV�QRW�FOHDU�DQG�ZDV�QRW�QRQ�DPELJXRXV�RQ
LWV�IDFH�´��
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����������������'ROODUV�DW�KLV�UHVLGHQFH�LQ�PRQWKO\�SD\PHQWV�RI��������SHU

PRQWK�� LQFOXGLQJ� SULQFLSDO� DQG� LQWHUHVW� :LWK� LQWHUHVW� ������ DQG� ZLWKRXW

GHIDOFDWLRQ�� YDOXH� UHFHLYHG>@� ��� \U�� $PRUWL]DWLRQ� ZLWK� �� \U�� %DOORRQ�>�@´

3URPLVVRU\�1RWH�����������DWWDFKHG�WR�&RQIHVVLRQ�RI�-XGJPHQW�����������DV

H[KLELW� ³$´��� � 8QGHU� WKH� H[SUHVV� ODQJXDJH� RI� WKH� SURPLVVRU\� QRWH�� LW� LV

XQFOHDU�ZKHWKHU�DSSHOODQWV�ZHUH�REOLJDWHG�WR�EHJLQ�SD\PHQWV�WR�DSSHOOHHV�DV

RI�$XJXVW������RU�DV�RI�-XO\��������$SSHOOHHV�VRXJKW�FRQIHVVLRQ�RI�MXGJPHQW

LQ�$XJXVW�������RQH�PRQWK�IROORZLQJ�RQH�RI�WKH�SRVVLEOH�UHSD\PHQW�GDWHV�

EXW�RYHU�WZR�\HDUV�DIWHU�DQRWKHU�SRVVLEOH�UHSD\PHQW�GDWH���$V�D�UHVXOW��ZH

ILQG� WKDW� WKH� DPELJXLWLHV� LQKHUHQW� LQ� WKH� WHUPV� RI� WKH� QRWH� DUH� GLUHFWO\

UHOHYDQW�WR�WKH�YDOLGLW\�RI�DQ\�MXGJPHQW�LQ�WKLV�FDVH���7KHUHIRUH��ZH�ILQG�WKDW

DSSHOODQWV¶�KDYH�³DOOHJH>G@�D�PHULWRULRXV�GHIHQVH>@�DQG�SURYLGH>G@�VXIILFLHQW

HYLGHQFH� WR� FUHDWH� DQ� LVVXH� IRU� WKH� MXU\�´� � 6HH�� H�J��� 'ROODU� %DQN� Y�

1RUWKZRRG�&KHHVH�&R�������$��G�����������3D�6XSHU���������

���� 5HYHUVHG�� DQG� FDVH� UHPDQGHG� IRU� IXUWKHU� SURFHHGLQJV� LQ� OLJKW� RI� RXU

KROGLQJ���-XULVGLFWLRQ�UHOLQTXLVKHG�

�������������������������������������������������������������������������������������������������������������

��$V�ZH�ILQG�WKDW�DSSHOOHHV¶�MXGJPHQW�E\�FRQIHVVLRQ�ZDV�LPSURSHUO\�REWDLQHG
EDVHG�RQ�5XOH������DV�ZHOO�DV� WKH� DPELJXLWLHV� RI� WKH�XQGHUO\LQJ�QRWH��ZH
QHHG�QRW�UHDFK�WKH�PHULWV�RI�DSSHOODQWV¶�RWKHU�FRQWHQWLRQV�


