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23,1,21�%<�%526.<��-� )LOHG���6HSWHPEHU��������

3HWLWLRQ�IRU�5HDUJXPHQW�'LVPLVVHG��������

��� /HVOLH�6SLHUOLQJ��³6SLHUOLQJ´��DSSHDOV�IURP�WKH�-XO\����������WULDO�FRXUW

RUGHU� JUDQWLQJ� 'HIHQGDQW�$SSHOOHHV� )LUVW� $PHULFDQ� +RPH� +HDOWK� 6HUYLFHV�

,QFRUSRUDWHG� �³)LUVW� $PHULFDQ´�� DQG� ,QWHJUDWHG� +HDOWK� 6HUYLFHV�

,QFRUSRUDWHG¶V� �³,QWHJUDWHG�+HDOWK´���SUHOLPLQDU\� REMHFWLRQV� DQG�GLVPLVVLQJ

6SLHUOLQJ¶V�FRPSODLQW�

��� 2Q�0D\� ���� ����� 6SLHUOLQJ� ILOHG� D� WZR�FRXQW� FRPSODLQW� DJDLQVW� )LUVW

$PHULFDQ�DQG�,QWHJUDWHG�+HDOWK�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\

&RXQW\���,Q�&RXQW�,�VKH�DOOHJHG�WKDW�VKH�ZDV�ZURQJIXOO\�WHUPLQDWHG�DIWHU�VKH
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UHSRUWHG�VXVSHFWHG�HYLGHQFH�RI�0HGLFDUH�IUDXG��DQG�DW�&RXQW�,,�VKH�DOOHJHG

WKDW� KHU� ZURQJIXO� WHUPLQDWLRQ� FRQVWLWXWHG� DJH� GLVFULPLQDWLRQ� XQGHU� WKH

3HQQV\OYDQLD�+XPDQ�5HODWLRQV�$FW����6SLHUOLQJ�VRXJKW�GDPDJHV�LQ�H[FHVV�RI

�������� IRU� ORVW� ZDJHV�� ORVV� RI� SURIHVVLRQDO� VWDWXV� DQG� UHSXWDWLRQ�� DQG

HPRWLRQDO�GLVWUHVV�

��� ,Q�1RYHPEHU������6SLHUOLQJ�ZDV�KLUHG�DV�D� UHJLVWHUHG�VWDII�QXUVH�E\

)LUVW�$PHULFDQ�DQG� WKUHH�PRQWKV� ODWHU� VKH�ZDV�SURPRWHG� WR� 6XSHUYLVRU� RI

6WDII� 1XUVHV�� � ,Q� ����� VKH� EHFDPH� DQ� DGPLQLVWUDWRU� DW� RQH� RI� )LUVW

$PHULFDQ¶V�RIILFHV��DQG�KHOG�WKDW�SRVLWLRQ�XQWLO�KHU�WHUPLQDWLRQ�RQ�-XQH����

�������,Q�-DQXDU\������)LUVW�$PHULFDQ�ILOHG�IRU�&KDSWHU����%DQNUXSWF\�LQ�WKH

6RXWKHUQ�'LVWULFW�RI�*HRUJLD�DQG��DV�D�UHVXOW�RI� WKH�EDQNUXSWF\�� ,QWHJUDWHG

+HDOWK�EHFDPH�WKH�VXFFHVVRU�FRUSRUDWLRQ�WR�)LUVW�$PHULFDQ�DQG�DVVXPHG�DOO

RI�LWV�GHEWV�DQG�OLDELOLWLHV�

��� 'XULQJ�WKH�FRXUVH�RI�6SLHUOLQJ¶V�HPSOR\PHQW��WKH�IHGHUDO�JRYHUQPHQW

FRQGXFWHG�DQ�LQYHVWLJDWLRQ�RI�)LUVW�$PHULFDQ�UHJDUGLQJ�0HGLFDUH�IUDXG����7KH

IHGHUDO�LQYHVWLJDWRUV�QRWLILHG�6SLHUOLQJ�DQG�RWKHU�)LUVW�$PHULFDQ�HPSOR\HHV

�������������������������������������������������������������������������������������������������������������
��,QWHJUDWHG�+HDOWK�LV�WKH�VXFFHVVRU�FRUSRUDWLRQ�WR�)LUVW�$PHULFDQ�
��6SLHUOLQJ�ZDV�IRUW\�\HDUV�ROG�ZKHQ�WKH�ODZVXLW�ZDV�ILOHG�
��(YHQWXDOO\��)LUVW�$PHULFDQ�ZDV�DVVHVVHG�D�VXEVWDQWLDO�ILQH�DQG�LWV�FRUSRUDWH
SUHVLGHQW�ZDV�VHQWHQFHG�WR�D�WHUP�RI�LPSULVRQPHQW�DV�D�UHVXOW�RI�0HGLFDUH
IUDXG�
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WKDW�DQ�³���´�QXPEHU�IUDXG�KRWOLQH�H[LVWHG�DQG�WKH�HPSOR\HHV�ZHUH�WROG�E\

WKH�LQYHVWLJDWRUV�WR�XWLOL]H�LW�WR�UHSRUW� VXVSHFWHG�0HGLFDUH� IUDXG�� �6SLHUOLQJ

UHYLHZHG� ³ROG� DQG� GLVFDUGHG´� ILOHV� LQ� )LUVW� $PHULFDQ¶V� 6KDG\VLGH� 2IILFH

�ORFDWHG�LQ�3LWWVEXUJK��DQG�IRXQG�HYLGHQFH�RI�ZKDW�VKH�EHOLHYHG�WR�EH�SDVW

0HGLFDUH� IUDXG�� � 6SLHUOLQJ¶V� &RPSODLQW� DW� S�� ��� SDU�� ��� � 6KH� QRWLILHG� KHU

VXSHUYLVRU�� -RDQ�5XVVR��ZKR� LQ� WXUQ� UHSRUWHG� LW� WR�5HJLRQDO� 9LFH� 3UHVLGHQW

.DUHQ�)HUUDUL��0V��5XVVR�DOVR�SURYLGHG�WKH�LQIRUPDWLRQ�WR�WKH�IUDXG�KRWOLQH�

��� 7KUHH� GD\V� DIWHU� WKH� LQIRUPDWLRQ� ZDV� IRUZDUGHG� WR� WKH� KRWOLQH�� 0V�

)HUUDUL� WUDYHOHG� WR� 3LWWVEXUJK� DQG� WHUPLQDWHG� WKH� HPSOR\PHQW� RI� 6SLHUOLQJ

DQG� 5XVVR�� � 6SLHUOLQJ� DOVR� DYHUUHG� LQ� KHU� FRPSODLQW� WKDW� UHOHYDQW� UHFRUGV

ZHUH�VKUHGGHG�LQ�WKH�ZHHN�IROORZLQJ�KHU�WHUPLQDWLRQ��6SLHUOLQJ�DOVR�DOOHJHG

LQ�KHU�GLVFULPLQDWLRQ�FRPSODLQW�ILOHG�ZLWK�WKH�3HQQV\OYDQLD�+XPDQ�5HODWLRQV

&RPPLVVLRQ��³3+5&´���ZKLFK�ZDV�FRQVLGHUHG�E\�WKH�WULDO�FRXUW�EHIRUH�LW�UXOHG

RQ�$SSHOOHH¶V�SUHOLPLQDU\�REMHFWLRQV�WR�ERWK�FRXQWV�RI�6SLHUOLQJ¶V�FRPSODLQW�

WKDW�'HIHQGDQW�$SSHOOHHV�KDG�QR�OHJLWLPDWH�UHDVRQ�WR�ILUH�KHU�DQG�WKDW�WKH\

UHIXVHG�WR�SURYLGH�DQ\�H[SODQDWLRQ�UHJDUGLQJ�ZK\�VKH�ZDV�WHUPLQDWHG��6KH

DOVR� DOOHJHG� LQ� WKH� 3+5&� FRPSODLQW� WKDW� VKH� ZDV� WROG� WKDW� LI� VKH� GLG� QRW

GLVSXWH� WKH� WHUPLQDWLRQ�� WKHQ� IXWXUH� SURVSHFWLYH� HPSOR\HUV� RI� 6SLHUOLQJ

ZRXOG�EH�LQIRUPHG�WKDW�VKH�ZDV�WHUPLQDWHG�IURP�)LUVW�$PHULFDQ�EHFDXVH�RI

³GRZQVL]LQJ´�
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��� 6SLHUOLQJ¶V� FRPSODLQW� DOVR� VWDWHV� WKDW�� ³%RWK� 6WDWH� DQG� )HGHUDO

*RYHUQPHQWV�KDYH�D�VWURQJ�SROLF\�SURWHFWLQJ�LQGLYLGXDOV�ZKR�UHSRUW�)HGHUDO

)UDXG�´��6SLHUOLQJ¶V�&RPSODLQW�DW�S�����SDU�����

��� ,Q� -XO\� ����� 6SLHUOLQJ�� LPPHGLDWHO\� DIWHU� KHU� WHUPLQDWLRQ�� UHWDLQHG

FRXQVHO�� � 6KH� VXEVHTXHQWO\� REWDLQHG� DQ� (TXDO� (PSOR\PHQW� 2SSRUWXQLW\

&RPPLVVLRQ� �³((2&´�� SUHOLPLQDU\� IRUP� HQWLWOHG� *HQHUDO� ,QWDNH

4XHVWLRQQDLUH��VKH�GDWHG� WKH� IRUP�DV� RI�'HFHPEHU����������DQG� ILOHG� WKH

IRUP�RQ�-DQXDU\�����������2Q�0DUFK����������6SLHUOLQJ�ILOHG�D�IRUPDO�FKDUJH

RI�GLVFULPLQDWLRQ�ZLWK�WKH�((2&�EXW�QHYHU�ILOHG�D�FODLP�ZLWK�WKH�3+5&�IRU�D

VWDWH�DJH�GLVFULPLQDWLRQ�FODLP��WKH�((2&�FURVV�ILOHG�WKH�FODLP�ZLWK�WKH�3+5&�

��� 7KH�WULDO�FRXUW�DOVR�FRQVLGHUHG�WKH�((2&�,QWDNH�4XHVWLRQQDLUH�EHIRUH�LW

UXOHG�RQ�ERWK�FRXQWV�RI�6SLHUOLQJ¶V�FRPSODLQW���,Q�WKH�4XHVWLRQQDLUH�6SLHUOLQJ

DYHUUHG� WKDW�� SULRU� WR� KHU� WHUPLQDWLRQ� VKH� KDG� EHHQ� JLYHQ� H[FHOOHQW

HYDOXDWLRQV� E\� KHU� VXSHUYLVRU�� 'HIHQGDQW�$SSHOOHHV¶� WHUPLQDWLRQ� RI� KHU

HPSOR\PHQW� GHYLDWHG� IURP� QRUPDO� FRPSDQ\� SURFHGXUHV�� ZKLFK� HQWDLOHG

QRWLFH�� FRXQVHOLQJ�� UHWUDLQLQJ� DQG� SUREDWLRQ�� WKUHH� RWKHU� VXSHUYLVRUV� ZHUH

DOVR� WHUPLQDWHG�DIWHU� WKH\� UHSRUWHG� VXVSHFWHG�HYLGHQFH�RI�0HGLFDUH� IUDXG�

6SLHUOLQJ� ZDV� WROG� WKDW� LI� VKH� GLG� QRW� FRQWHVW� KHU� WHUPLQDWLRQ� WKHQ

SURVSHFWLYH�IXWXUH�HPSOR\HUV�ZRXOG�QRW�EH�JLYHQ�QHJDWLYH�UHIHUHQFHV��DQG�

WKDW�VKH�ZDV�WROG�E\�VXSHUYLVRU\�SHUVRQQHO�DW�)LUVW�$PHULFDQ�WR�UHSRUW�DQ\
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HYLGHQFH�RI�IUDXG��XWLOL]LQJ�WKH�KRWOLQH���((2&�*HQHUDO�,QWDNH�4XHVWLRQQDLUH�

���������

��� $V�PHQWLRQHG��VXSUD��WKH�LQVWDQW�ODZVXLW�ZDV�ILOHG�RQ�0D\����������

2Q� -XQH� ���� ����� 'HIHQGDQW�$SSHOOHHV� ILOHG� SUHOLPLQDU\� REMHFWLRQV� LQ� WKH

QDWXUH�RI�D�GHPXUUHU�� � ,Q� UHJDUG� WR�&RXQW� ,�� WKH\�VWDWHG� WKDW� LW� VKRXOG�EH

GLVPLVVHG� VLQFH� 3HQQV\OYDQLD� GRHV� QRW� KDYH� D� ³:KLVWOHEORZHUV� /DZ´� IRU

SULYDWH�VHFWRU�HPSOR\HHV�QRU�D�SXEOLF�SROLF\�H[FHSWLRQ�IRU�DW�ZLOO�HPSOR\HHV

VXFK� DV� 6SLHUOLQJ�� � 5HJDUGLQJ� &RXQW� ,,�� WKH\� DOOHJHG� WKDW� LW� VKRXOG� EH

GLVPLVVHG� VLQFH� 6SLHUOLQJ� IDLOHG� WR� WLPHO\� ILOH� KHU� DGPLQLVWUDWLYH� FRPSODLQW

XQGHU�WKH�3+5$�

���� $OO�SDUWLHV�ILOHG�EULHIV�DQG�RUDO�DUJXPHQW�ZDV�KHOG���2Q�-XO\���������

WKH� +RQRUDEOH� 5RQDOG� :�� )ROLQR� JUDQWHG� 'HIHQGDQW�$SSHOOHHV¶� SUHOLPLQDU\

REMHFWLRQV� DQG� GLVPLVVHG� 6SLHUOLQJ¶V� FRPSODLQW�� � 6SLHUOLQJ� WKHQ� ILOHG� WKH

LQVWDQW�DSSHDO��

���� 6SLHUOLQJ¶V�VWDWHPHQW�RI�TXHVWLRQ�SUHVHQWHG�LV�DV�IROORZV�

'LG� WKH� ORZHU� FRXUW� HUU� LQ� JUDQWLQJ�'HIHQGDQWV¶� GHPXUUHU
DQG� GLVPLVVLQJ� 3ODLQWLII¶V� SXEOLF� SROLF\� ZURQJIXO� GLVFKDUJH
FRXQW� ZKHUH� 3ODLQWLII�� D� QXUVH�DGPLQLVWUDWRU�� DOOHJHG� WKDW
VKH� KDG� EHHQ� WHUPLQDWHG� IRU� UHSRUWLQJ� HYLGHQFH� RI
0HGLFDUH�IUDXG�WR�KHU�LPPHGLDWH�VXSHUYLVRU��ZKHUH�3ODLQWLII
KDG�DQ�REOLJDWLRQ�WR�UHSRUW�VXFK�HYLGHQFH�XQGHU�VWDWH�DQG
IHGHUDO�ODZ��DQG�ZKHUH�VKH�KDG�EHHQ�LQVWUXFWHG�WR�ORRN�IRU
VXFK�HYLGHQFH�E\�KHU�HPSOR\HU"

����������������������������������
�� 6SLHUOLQJ� DJUHHV� WKDW� WKH� WULDO� FRXUW� SURSHUO\� GLVPLVVHG� &RXQW� ,,� RI� KHU
FRPSODLQW��DQG�VWDWHV�WKDW�WKLV�DSSHDO�RQO\�LQYROYHV�&RXQW�,�RI�KHU�FRPSODLQW�
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6SLHUOLQJ¶V�%ULHI�DW���

���� 2XU�6XSUHPH�&RXUW�VWDWHG�LQ�6KLFN�Y��6KLUH\������3D�����������$��G

������������

)RU� SXUSRVHV� RI� UHYLHZLQJ� WKH� GLVPLVVDO� RI� D� FRPSODLQW
EDVHG� XSRQ� SUHOLPLQDU\� REMHFWLRQV� LQ� WKH� QDWXUH� RI� D
GHPXUUHU��WKH��DYHUPHQWV�RI�WKH�FRPSODLQW�PXVW�EH�WDNHQ�DV
WUXH��H[FHSW�WR�WKH�H[WHQW�WKDW�WKH\�FRQVWLWXWH�FRQFOXVLRQV�RI
ODZ��:LOOHW� Y�� 3HQQV\OYDQLD� 0HGLFDO� &DWDVWURSKH� /RVV
)XQG������3D�����������$��G������������

6LQFH� VXVWDLQLQJ� WKH� GHPXUUHU� UHVXOWV� LQ� D� GHQLDO� RI� WKH
SOHDGHU
V� FODLP� RU� GLVPLVVDO� RI� KLV� VXLW�� D� SUHOLPLQDU\
REMHFWLRQ� LQ� WKH� QDWXUH� RI� D� GHPXUUHU� VKRXOG� EH� VXVWDLQHG
RQO\�LQ�FDVHV�WKDW�FOHDUO\�DQG�ZLWKRXW�D�GRXEW�IDLO�WR�VWDWH�D
FODLP� IRU� ZKLFK� UHOLHI� PD\� EH� JUDQWHG����� ,I� WKH� IDFWV� DV
SOHDGHG�VWDWH�D�FODLP�IRU�ZKLFK�UHOLHI�PD\�EH�JUDQWHG�XQGHU
DQ\� WKHRU\� RI� ODZ� WKHQ� WKHUH� LV� VXIILFLHQW� GRXEW� WR� UHTXLUH
WKH�SUHOLPLQDU\�REMHFWLRQ�LQ�WKH�QDWXUH�RI�D�GHPXUUHU�WR�EH
UHMHFWHG�� &RXQW\� RI� $OOHJKHQ\� Y�� &RPPRQZHDOWK� RI
3HQQV\OYDQLD�� ���� 3D�� ����� ����� ���� $��G� ����� ���
�������

,G��DW�BBB������$��G�DW������

���� +HQFH��ZH�PXVW�DFFHSW�DV�WUXH�WKH�DYHUPHQWV�LQ�6SLHUOLQJ¶V�FRPSODLQW

WKDW�VKH�XQFRYHUHG�HYLGHQFH�RI�SDVW�0HGLFDUH�IUDXG�RQ�WKH�SDUW�RI�$SSHOOHHV

DQG�ZDV�ILUHG�IRU�UHSRUWLQJ�WKH�DOOHJHG�IUDXG���,G�

���� 2XU� &RXUW� VWDWHG� LQ� +HQQHVVH\� Y�� 6DQWLDJR�� ���� $��G� ����� �3D�

6XSHU��������

,W�LV�ZHOO�HVWDEOLVKHG�WKDW�3HQQV\OYDQLD�UHFRJQL]HV�WKH�DW�ZLOO
HPSOR\PHQW� GRFWULQH�� $V� WKLV� &RXUW� KDV� QRWHG�� KRZHYHU�
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WKHUH�DUH�D� IHZ��QDUURZ�SXEOLF�SROLF\�H[FHSWLRQV�WR� WKH� DW�
ZLOO�HPSOR\PHQW�GRFWULQH�

7KHVH�H[FHSWLRQV�IDOO�LQWR�WKUHH�FDWHJRULHV��DQ�HPSOR\HU����
FDQQRW�UHTXLUH�DQ�HPSOR\HH�WR�FRPPLW�D�FULPH������FDQQRW
SUHYHQW� DQ� HPSOR\HH� IURP� FRPSO\LQJ� ZLWK� D� VWDWXWRULO\
LPSRVHG�GXW\��DQG�����FDQQRW�GLVFKDUJH�DQ�HPSOR\HH�ZKHQ
VSHFLILFDOO\� SURKLELWHG� IURP� GRLQJ� VR� E\� VWDWXWH�� >&LWDWLRQ
RPLWWHG�@

,G��DW������

���� 2XU�6XSUHPH�&RXUW�DOVR�VWDWHG�LQ�6KLFN�Y��6KLUH\��VXSUD�

3HQQV\OYDQLD� ODZ� UHFRJQL]HV� WKH� GRFWULQH� RI� DW�ZLOO
HPSOR\PHQW�VR� WKDW�� DV� D� JHQHUDO� UXOH�� QR� FDXVH�RI� DFWLRQ
H[LVWV� EDVHG� XSRQ� DQ� HPSOR\HU
V� WHUPLQDWLRQ� RI� DQ� DW�ZLOO
HPSOR\PHQW�UHODWLRQVKLS�

«�

*HQHUDOO\��DQ�HPSOR\HU��PD\�GLVFKDUJH�DQ�HPSOR\HH�ZLWK�RU
ZLWKRXW� FDXVH�� DW� SOHDVXUH�� XQOHVV� UHVWUDLQHG� E\� VRPH
FRQWUDFW��� +HQU\� Y�� 3LWWVEXUJK� 	� /DNH� (ULH� 5DLOURDG
&RPSDQ\������3D���������������$���������������$EVHQW�D
VWDWXWRU\� RU� FRQWUDFWXDO� SURYLVLRQ� WR� WKH� FRQWUDU\�� WKH� ODZ
KDV�WDNHQ�IRU�JUDQWHG�WKH�SRZHU�RI�HLWKHU�SDUW\�WR�WHUPLQDWH
DQ�HPSOR\PHQW�UHODWLRQVKLS�IRU�DQ\�RU�QR�UHDVRQ���*HDU\�Y�
8�6��6WHHO�&RUSRUDWLRQ������3D����������������$��G�����
���� �������� 7KH� HPSOR\HU
V� SULYLOHJH� WR� GLVPLVV� DQ
HPSOR\HH� ZLWK� RU� ZLWKRXW� FDXVH� LV� QRW� DEVROXWH�� KRZHYHU�
DQG�PD\�EH�TXDOLILHG�E\�WKH�GLFWDWHV�RI�SXEOLF�SROLF\�

«�

>7KHUH�DUH@�H[FHSWLRQV� WR� WKH�JHQHUDO� UXOH�WKDW� WKHUH� LV�QR
FRPPRQ� ODZ� FDXVH� RI� DFWLRQ� DJDLQVW� DQ� HPSOR\HU� IRU
GLVPLVVDO�RI�DQ�DW�ZLOO�HPSOR\HH�ZKHUH�WKH�GLVPLVVDO�ZRXOG
WKUHDWHQ�FOHDU�PDQGDWHV�RI�SXEOLF�SROLF\���,W�PD\�EH�JUDQWHG
WKDW� WKHUH� DUH� DUHDV� RI� DQ� HPSOR\HH
V� OLIH� LQ� ZKLFK� KLV
HPSOR\HU�KDV�QR�OHJLWLPDWH�LQWHUHVW��$Q�LQWUXVLRQ�LQWR�RQH�RI
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WKRVH�DUHDV�E\�YLUWXH�RI�WKH�HPSOR\HU
V�SRZHU��RI�GLVFKDUJH
PLJKW� SODXVLEO\� JLYH� ULVH� WR� D� FDXVH� RI� DFWLRQ�� SDUWLFXODUO\
ZKHUH�VRPH�UHFRJQL]HG�IDFHW�RI�SXEOLF�SROLF\�LV�WKUHDWHQHG�
7KH� QRWLRQ� WKDW� VXEVWDQWLYH� GXH� SURFHVV� HOHYDWHV� DQ
HPSOR\HU
V�SULYLOHJH�RI�KLULQJ�DQG�GLVFKDUJLQJ�KLV�HPSOR\HHV
WR� DQ� DEVROXWH� FRQVWLWXWLRQDO� ULJKW� KDV� ORQJ� VLQFH� EHHQ
GLVFUHGLWHG«�� >:@KHUH� WKH� FRPSODLQW� LWVHOI� GLVFORVHV� D
SODXVLEOH� DQG� OHJLWLPDWH� UHDVRQ� IRU� WHUPLQDWLQJ� DQ� DW�ZLOO
HPSOR\PHQW� UHODWLRQVKLS�DQG�QR�FOHDU�PDQGDWH�RI�SXEOLF� LV
YLRODWHG�WKHUHE\��DQ�HPSOR\HH�DW�ZLOO�KDV�QR�ULJKW�RI�DFWLRQ
DJDLQVW�KLV�HPSOR\HU�IRU�ZURQJIXO�GLVFKDUJH��*HDU\������3D�
DW����������$��G�DW������IRRWQRWH�RPLWWHG��

«�

:H�UHMHFW�WKH�QDUURZ�YLHZ�HVSRXVHG�E\�6KLUH\�WKDW�ZKDW�LV
FRJQL]DEOH� DV� SXEOLF� SROLF\� LV� RQO\� WKDW� ZKLFK� KDV� EHHQ
OHJLVODWLYHO\�HQDFWHG>�@

,W�LV�RQO\�ZKHQ�D�JLYHQ�SROLF\�LV�VR�REYLRXVO\�IRU�RU�DJDLQVW
WKH�SXEOLF�KHDOWK�� VDIHW\��PRUDOV� RU�ZHOIDUH� WKDW� WKHUH� LV� D
YLUWXDO�XQDQLPLW\�RI�RSLQLRQ� LQ� UHJDUG� WR� LW�� WKDW�FRXUW�PD\
FRQVWLWXWH�LWVHOI�WKH�YRLFH�RI�WKH�FRPPXQLW\�LQ�VR�GHFODULQJ�
7KHUH� PXVW� EH� D� SRVLWLYH�� ZHOO�GHILQHG�� XQLYHUVDO� SXEOLF
VHQWLPHQW�� GHHSO\� LQWHJUDWHG� LQ� WKH� FXVWRPV�DQG�EHOLHIV� RI
WKH�SHRSOH�DQG�LQ�WKHLU� FRQYLFWLRQ�RI�ZKDW� LV� MXVW�DQG� ULJKW
DQG�LQ�WKH�LQWHUHVWV�RI�WKH�SXEOLF�ZHDO�

>:@H�DFNQRZOHGJH>@�WKH�SRZHU�RI�FRXUWV�WR�SURQRXQFH�SXEOLF
SROLF\� >DV@� FRQWUDVWHG� >WR@� WKH� SRZHU� RI� WKH� OHJLVODWXUH�
3XEOLF�SROLF\��LQ�WKH�DGPLQLVWUDWLRQ�RI�WKH�ODZ�E\�WKH�FRXUWV�
LV�HVVHQWLDOO\�GLIIHUHQW�IURP�ZKDW�PD\�EH�SXEOLF�SROLF\�LQ�WKH
YLHZ�RI�WKH�OHJLVODWXUH��:LWK�WKH�OHJLVODWXUH��LW�PD\�EH��DQG
RIWHQ� LV�� QRWKLQJ�PRUH� WKDQ� H[SHGLHQF\�� 7KH� SXEOLF� SROLF\
ZKLFK�GLFWDWHV�WKH�HQDFWPHQW�RI�D�ODZ�LV�GHWHUPLQHG�E\�WKH
ZLVGRP� RI� WKH� OHJLVODWXUH�� 3XEOLF� SROLF\� ���� ZLWK� WKH
OHJLVODWXUH� PD\� EH�� DQG� RIWHQ� LV�� QRWKLQJ� PRUH� WKDQ
H[SHGLHQF\��EXW�ZLWK�WKH�FRXUWV��LW�PXVW��DQG�PD\�RQO\��EH�D
UHOLDQFH� XSRQ� FRQVLVWHQF\� ZLWK� VRXQG� SROLF\� DQG� JRRG
PRUDOV�DV�WR�WKH�FRQVLGHUDWLRQ�RU�WKLQJ�WR�EH�GRQH�
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>7@KH� FRXUWV� PD\� LQ� D� SURSHU� FDVH�� LQ� WKH� DEVHQFH� RI� D
OHJLVODWLYH�SURQRXQFHPHQW��GHWHUPLQH�ZKDW�LV�DJDLQVW�SXEOLF
SROLF\�

«�

3XEOLF� SROLF\� LV� WR� EH� DVFHUWDLQHG� E\� UHIHUHQFH� WR� WKH� ODZV
DQG�OHJDO�SUHFHGHQWV�DQG�QRW�IURP�JHQHUDO�FRQVLGHUDWLRQV�RI
VXSSRVHG�SXEOLF�LQWHUHVW�

:KHUH� WKH� OHJLVODWXUH� KDV� VSRNHQ�� KRZHYHU�� ZH� ZLOO� QRW
LQWHUSUHW� VWDWXWRU\� SURYLVLRQV� WR� DGYDQFH� PDWWHUV� RI
VXSSRVHG�SXEOLF�LQWHUHVW��>&LWDWLRQV�RPLWWHG�@

,G��DW�����������������������������������$��G�DW������������������������

�����

���� :H�UHLWHUDWH�WKDW�6SLHUOLQJ�LV�RQO\�DSSHDOLQJ� WKH� WULDO� FRXUW¶V�JUDQW�RI

$SSHOOHH¶V�SUHOLPLQDU\�REMHFWLRQV� UHODWLQJ�WR�&RXQW� ,� RI� KHU� FRPSODLQW� �L�H��

ZURQJIXO� WHUPLQDWLRQ� IRU� UHSRUWLQJ� SDVW� DOOHJHG� 0HGLFDUH� IUDXG��� DQG� VKH

DJUHHV� WKDW� WKH� WULDO� FRXUW� SURSHUO\� GLVPLVVHG� &RXQW� ,,� RI� KHU� FRPSODLQW

�UHODWLQJ�WR�DJH�GLVFULPLQDWLRQ����0RUHRYHU��6SLHUOLQJ�LV�QRW�EDVLQJ�KHU�FODLP

RQ�WKH�:KLVWOHEORZHU�/DZ�����3D�&�6��������HW�VHT���6KH�LV�EDVLQJ�KHU�FODLP

RQ�WKH�SXEOLF�SROLF\�H[FHSWLRQ�WR�WKH�DW�ZLOO�HPSOR\PHQW�GRFWULQH�

���� )LUVW��6SLHUOLQJ�DOOHJHG�LQ�WKH�PDWHULDOV�HYDOXDWHG�E\�WKH�WULDO�FRXUW�WKDW

VKH�ZDV�LQVWUXFWHG�E\�D�)LUVW�$PHULFDQ�VXSHUYLVRU�WR�UHSRUW�DQ\�LQVWDQFHV�RI

0HGLFDUH�IUDXG�WR�WKH�KRWOLQH�HVWDEOLVKHG�E\�WKH�IHGHUDO�LQYHVWLJDWRUV��KHQFH�

ZH� PXVW� DVVXPH�� LQ� UHYLHZLQJ� WKH� WULDO� FRXUW¶V� RUGHU� JUDQWLQJ� $SSHOOHH¶V

SUHOLPLQDU\�REMHFWLRQV�� WKDW�6SLHUOLQJ��D� UHJLVWHUHG�QXUVH�DQG�DGPLQLVWUDWRU
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IRU� $SSHOOHHV�� ZDV� REOLJDWHG� E\� KHU� HPSOR\HU� WR� UHSRUW� DQ\� VXVSHFWHG

0HGLFDUH�IUDXG���+RZHYHU��HYHQ�DFFHSWLQJ�6SLHUOLQJ¶V�DOOHJDWLRQV�DV�WUXH��ZH

DUH� XQIRUWXQDWHO\� XQDEOH� WR� DIIRUG� KHU� DQ\� UHOLHI� VLQFH� RXU� UHYLHZ� RI� WKH

VWDWXWHV� DQG� FDVHODZ� FLWHG� E\� 6SLHUOLQJ� LPSRVH� QR� GXWLHV� DQG� WKUHDW� RI

SHQDOWLHV� IRU� IDLOXUH� WR� WDNH� WKH� DFWLRQ� WKDW� VKH� GLG� �L�H��� XQFRYHULQJ� DQG

UHSRUWLQJ�SDVW�VXVSHFWHG�0HGLFDUH�IUDXG���

���� 7KH� 3URIHVVLRQDO� 1XUVLQJ� /DZ�� ��� 3D�&�6�� ��� ����������� FLWHG� E\

6SLHUOLQJ��DIIRUGV�KHU�QR�UHOLHI��VKH�FLWHV�WR�QR�DSSOLFDEOH�VHFWLRQV���QRU�GR

WKH�3HQQV\OYDQLD�&RGH�VHFWLRQV���UHODWLQJ�WR�QXUVLQJ��FLWHG�E\�6SLHUOLQJ�VLQFH

WKH\�GR�QRW�PDQGDWH� WKDW� VKH� UHSRUW�� XQGHU� WKUHDW� RI� SHQDOW\�� WKH� VRUW� RI

SDVW� DOOHJHG� IUDXG�GLVFRYHUHG�E\�KHU�ZKHQ� UHYLHZLQJ� )LUVW� $PHULFDQ¶V� ³ROG

DQG�GLVFDUGHG´�ILOHV�

���� $GGLWLRQDOO\�� 6SLHUOLQJ¶V� UHSRUWLQJ� RI� DOOHJHG� IUDXG� UHJDUGLQJ� WKH� ROG

DQG�GLVFDUGHG�ILOHV�GRHV�QRW�LPSOLFDWH����8�6�&�������������8�6�&�����������

8�6�&�� ��� ����D��D� DQG� ����D��E�� ��� 8�6�&�� �� ����� RU� ��� 8�6�&�� �

�����K���DOO�FLWHG�E\�6SLHUOLQJ�

����������������������������������
��6SLHUOLQJ�ZHQW�WKURXJK�ROGHU��QRW�FXUUHQW��ILOHV�RI�)LUVW�$PHULFDQ�WR�GLVFRYHU
WKH� DOOHJHG� IUDXG�� � 7KHUH� LV� QR� FRQWHQWLRQ� WKDW� WKH� ILOHV� LQ� TXHVWLRQ� ZHUH
RSHQ� DQG� EHLQJ� IRUZDUGHG� WR� 0HGLFDUH� IRU� FRQVLGHUDWLRQ� RU� SD\PHQW�
6SLHUOLQJ�DGPLWV�LQ�KHU�FRPSODLQW�WKDW�WKH�ILOHV�ZHUH�³ROG�DQG�GLVFDUGHG´�DQG
WKDW�WKH�DOOHJHG�³IUDXG�KDG�WDNHQ�SODFH�LQ�WKH�SDVW�´��6SLHUOLQJ¶V�&RPSODLQW�DW
S�����SDU����
�����3D��&RGH��������
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���� 6LQFH�6SLHUOLQJ�GLG�QRW�SOHDG�DQG�KDV�QRW�FLWHG�WR�DQ\�OHJDO�DXWKRULW\

ZKLFK�LPSRVHG�D�VWDWXWRU\�GXW\�XSRQ�KHU�WR�VHDUFK�³ROG�DQG�GLVFDUGHG´�ILOHV

IRU� HYLGHQFH�RI�0HGLFDUH� IUDXG�DQG� UHSRUW� WKH� DOOHJHG� IUDXG� WR� WKH� IHGHUDO

LQYHVWLJDWRUV��ZH�FDQ�DIIRUG�KHU�QR�UHOLHI�RQ�SXEOLF�SROLF\�FRQVLGHUDWLRQV�DQG

DUH�FRQVWUDLQHG�WR�DIILUP�WKH�WULDO�FRXUW�RUGHU�JUDQWLQJ�'HIHQGDQW�$SSHOOHHV¶

SUHOLPLQDU\�REMHFWLRQV�DQG�GLVPLVVLQJ�6SLHUOLQJ¶V�FRPSODLQW����6LQFH�6SLHUOLQJ

ZDV�XQGHU�QR�VWDWXWRULO\�LPSRVHG�GXW\�WR�UHSRUW�WKH�VXVSHFWHG�SDVW�0HGLFDUH

IUDXG�� 'HIHQGDQW�$SSHOOHHV� GLG� QRW� UHTXHVW� WKDW� 6SLHUOLQJ� FRPPLW� D� FULPH

DQG�WKHUH�ZDV�QR�VSHFLILF�VWDWXWRU\�SURKLELWLRQ�DJDLQVW�6SLHUOLQJ¶V�GLVFKDUJH�

ZH�ILQG�WKDW�'HIHQGDQW�$SSHOOHHV�ZHUH�ZLWKLQ�WKHLU�ULJKWV�WR�GLVFKDUJH�KHU�DV

DQ� DW�ZLOO� HPSOR\HH�� �6KLFN� Y�� 6KLUH\�� VXSUD�� +HQQHVVH\� Y�� 6DQWLDJR�

VXSUD�� )LHOG� Y�� 3KLODGHOSKLD� (OHFWULF� &RPSDQ\�� ���� $��G� ����� �3D�

6XSHU��������

���� 2UGHU�DIILUPHG�

���� 6&+,//(5��-���ILOHV�D�'LVVHQWLQJ�2SLQLRQ�

����������������������������������
��:H� UHLWHUDWH� WKDW�6SLHUOLQJ� LV� QRW� FRQWHVWLQJ� WKH� WULDO� FRXUW¶V� GLVPLVVDO� RI
&RXQW�,,�RI�KHU�FRPSODLQW�
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� � 1R�������3LWWVEXUJK�����

$SSHOOHHV �

$SSHDO�IURP�WKH�2UGHU�RI�-XO\�����������,Q�WKH
&RXUW�RI�&RPPRQ�3OHDV��$OOHJKHQ\�&RXQW\��&LYLO�'LYLVLRQ�

DW�1R��*'��������

%()25(��($.,1��6&+,//(5�DQG�%526.<��--�

',66(17,1*�23,1,21�%<�6&+,//(5��-��

��� ,� UHVSHFWIXOO\� GLVVHQW�� � ,� ILQG� LW� XQFRQVFLRQDEOH� RQ� WKH� HYH� RI� WKH

WZHQW\�ILUVW� FHQWXU\�� WKDW� D�ZHOO�UHJDUGHG� HPSOR\HH� ZKR� KDV� EHHQ� WROG� WR

UHSRUW� 0HGLFDUH� IUDXG� FDQ� EH� VXPPDULO\� GLVFKDUJHG� IRU� GRLQJ� VR� VLPSO\

EHFDXVH�VKH�LV�DQ��DW�ZLOO��HPSOR\HH�� �$V�WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW

UHFRJQL]HG� WZHQW\�ILYH� \HDUV� DJR��� WKH� VKLHOG� DIIRUGHG� HPSOR\HUV� E\� WKH

HPSOR\PHQW�DW�ZLOO�GRFWULQH�PXVW�JLYH�ZD\�ZKHQ� FOHDU�PDQGDWHV� RI� SXEOLF

SROLF\� DUH� DW� VWDNH�� � ([HUFLVLQJ� WKH� ULJKW� WR� UHSRUW� IUDXG� LQ� 0HGLFDUH�� D

SURJUDP�SDLG� IRU�E\� WKH�ZDJHV�RI�HDFK�ZRUNLQJ�$PHULFDQ� WR� EHQHILW�HYHU\

FLWL]HQ��GLVDEOHG�RU�RYHU�WKH�DJH�RI�VL[W\�ILYH��LV�VXFK�D�PDQGDWH�
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��� 7KH�IDFWV�RI�WKLV�FDVH�DUH�HJUHJLRXV���8QWLO�/HVOLH�6SLHUOLQJ�ZDV�DEUXSWO\

ILUHG� LQ� -XQH� ������ VKH� KDG� D� KLJKO\� VXFFHVVIXO� ILYH�\HDU� FDUHHU� DV� DQ

HPSOR\HH� RI� )LUVW� $PHULFDQ�+RPH� &DUH� ��)LUVW� $PHULFDQ���� � 6SLHUOLQJ� ZDV

KLUHG�LQ�1RYHPEHU������DV�D�ILHOG�VWDII�QXUVH���:LWKLQ�WKUHH�PRQWKV��VKH�ZDV

SURPRWHG� WR� DQ� DGPLQLVWUDWLYH� SRVLWLRQ� DV� VWDII� QXUVH� VXSHUYLVRU�� DQG� LQ

0DUFK�������VKH�ZDV�DJDLQ�SURPRWHG�WR�WKH�SRVLWLRQ�RI�$GPLQLVWUDWRU�RI�)LUVW

$PHULFDQ
V� 6KDG\VLGH� $JHQF\� LQ� 3LWWVEXUJK�� � 6SLHUOLQJ
V� HYDOXDWLRQV� ZHUH

H[FHOOHQW� DQG�� GXULQJ� KHU� WHQXUH� DW� 6KDG\VLGH�� KHU� RIILFH�� LQ� FRQWUDVW� WR

PDQ\�RWKHUV��UDQ�D�SURILW�

��� 'XULQJ� 6SLHUOLQJ
V� HPSOR\PHQW�� )LUVW� $PHULFDQ� ZDV� LQYHVWLJDWHG� IRU

0HGLFDUH� IUDXG�� $V� SDUW� RI� WKDW� LQYHVWLJDWLRQ�� WKH� IHGHUDO� JRYHUQPHQW

LQVWLWXWHG� D� 0HGLFDUH� KRWOLQH� IRU� WKH� UHSRUWLQJ� RI� 0HGLFDUH� IUDXG� LQ� )LUVW

$PHULFDQ
V� RIILFHV�� � $OO� HPSOR\HHV�� LQFOXGLQJ� 6SLHUOLQJ��ZHUH� QRWLILHG� RI� LWV

DYDLODELOLW\� DQG� WROG� WR�XVH� LW� LI� 0HGLFDUH� IUDXG�ZDV� VXVSHFWHG�� � ,Q� $XJXVW

������ )LUVW� $PHULFDQ� ZDV� LQGLFWHG� IRU� LPSURSHUO\� FODLPLQJ� 0HGLFDUH

UHLPEXUVHPHQW� IRU� SHUVRQDO� IOLJKWV�� SROLWLFDO� FRQWULEXWLRQV�� �JKRVW

HPSOR\HHV��DQG�OREE\LQJ����7KH�FRPSDQ\�ZDV�FRQYLFWHG�RI�0HGLFDUH�IUDXG�RQ

)HEUXDU\� ��� ������ � 6XEVHTXHQWO\�� )LUVW� $PHULFDQ� ILOHG� IRU� EDQNUXSWF\�

LQGHSHQGHQW�PDQDJHUV�ZHUH�DSSRLQWHG��DQG�LQ�-XQH�������DQ�LQLWLDO�SODQ�WR

PHUJH�ZLWK�,QWHJUDWHG�+HDOWK�6HUYLFHV��,QF���ZDV�ILOHG�LQ�WKH�8QLWHG�6WDWHV

�������������������������������������������������������������������������������������������������������������
���*HDU\�Y��8QLWHG�6WDWHV�6WHHO�&RUS�������3D�����������$��G������������
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%DQNUXSWF\� &RXUW� LQ� WKH� 6RXWKHUQ� 'LVWULFW� RI� *HRUJLD�� � 3D\PHQW� RI� )LUVW

$PHULFDQ
V�OLDELOLW\�IRU�0HGLFDUH�RYHUSD\PHQWV�ZDV�LQWHJUDO�WR�WKLV�SODQ��DQG

QHJRWLDWLRQV�ZLWK�WKH�8�6��'HSDUWPHQWV�RI�+HDOWK�DQG�+XPDQ�6HUYLFHV�DQG

-XVWLFH� FRQWLQXHG� IRU� VHYHUDO�PRQWKV��� � � $� ILQDO� PHUJHU� SODQ� ZDV� ILOHG� RQ

6HSWHPEHU����������

��� ,Q� WKLV� FRQWH[W�� RQ� -XQH� ���� ������ /HVOLH� 6SLHUOLQJ� IRXQG� ILOHV� WKDW

HYLGHQFHG�SDVW�0HGLFDUH�IUDXG�LQ�WKH�RIILFH�VKH�PDQDJHG���6KH�UHSRUWHG�KHU

GLVFRYHU\� WR�KHU� VXSHUYLVRU�� �+HU� VXSHUYLVRU�� -RDQ�5XVVR�� LQ� WXUQ� UHSRUWHG

WKH� LQIRUPDWLRQ� WR� WKH� KRWOLQH� DQG� WKHQ� WR� )LUVW� $PHULFDQ¶V� UHJLRQDO� YLFH

SUHVLGHQW�� .DUHQ� )HUUDUL�� � � 7KUHH� GD\V� ODWHU�� .DUHQ� )HUUDUL� FDPH� WR� WKH

6KDG\VLGH� RIILFH� DQG� ILUHG�6SLHUOLQJ�� VD\LQJ� VKH�ZDV�EHLQJ� WHUPLQDWHG� �DW�

ZLOO���DQG�LI�VKH��ZDV�TXLHW�DERXW�WKLV�PDWWHU��>)LUVW�$PHULFDQ@�ZRXOG�LQIRUP

SURVSHFWLYH� HPSOR\HUV� WKDW� >VKH@� KDG� EHHQ� GRZQVL]HG����� � 7KH� IROORZLQJ

����������������������������������
�� � � ,Q� WKH�HDUO\�����V��)LUVW�$PHULFDQ�ZDV� WKH� ODUJHVW� KHDOWK� FDUH� VHUYLFH
SURYLGHU� LQ� WKH� FRXQWU\�� � 7KH� FRPSDQ\
V� UHYHQXHV�� ���� RI� ZKLFK� ZHUH
GHULYHG� IURP� 0HGLFDUH� DQG� 0HGLFDLG� SD\PHQWV�� ZHUH� RYHU� ����� PLOOLRQ
DQQXDOO\����7KH�VHQWHQFH�HQWHUHG�DIWHU�)LUVW�$PHULFDQ
V�FRQYLFWLRQ�LQFOXGHG�D
���PLOOLRQ� ILQH� DQG� UHVWLWXWLRQ� RI� �����PLOOLRQ�� � 7KH� FRPSDQ\
V� OLDELOLW\� IRU
0HGLFDUH�RYHUSD\PHQWV�WKURXJK�'HFHPEHU�������LQLWLDOO\�WKRXJKW�WR�EH����
PLOOLRQ��ZDV�XOWLPDWHO\�VHW�DW������PLOOLRQ�

����-RDQ�5XVVR�ZDV�WHUPLQDWHG�RQ�WKH�VDPH�GD\���5XVVR��KRZHYHU��ILOHG�KHU
ZURQJIXO�GLVFKDUJH�FODLP�LQ�WKH�EDQNUXSWF\�FRXUW�LQ�WKH�6RXWKHUQ��'LVWULFW�RI
*HRUJLD� ZKHUH� )LUVW� $PHULFDQ� ILOHG� LWV� EDQNUXSWF\� SHWLWLRQ�� � 7KDW� FRXUW
GHQLHG� )LUVW�$PHULFDQ
V�PRWLRQ� WR� GLVPLVV�� FLWLQJ� WR� 3HQQV\OYDQLD� FDVH� ODZ
DQG�ILQGLQJ�WKDW�D�FOHDU�PDQGDWH�RI�SXEOLF�SROLF\�H[LVWV�WR�SUHYHQW�0HGLFDUH
IUDXG�
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ZHHN�� WKH� UHFRUGV� LQ� -RDQ�5XVVR
V�RIILFH�ZHUH� VKUHGGHG�DW� WKH�GLUHFWLRQ� RI

.DUHQ�)HUUDUL�

��� ,Q�ILQGLQJ�WKDW�)LUVW�$PHULFDQ��ZDV�ZLWKLQ�WKHLU�ULJKWV�WR�GLVFKDUJH�>0V�

6SLHUOLQJ@�DV�DQ�DW�ZLOO�HPSOR\HH��WKH�PDMRULW\�WDNHV�UHIXJH�LQ�D�QLQHWHHQWK

FHQWXU\� GRFWULQH�ZKLFK�� QRZ� DV� WKHQ�� JLYHV� HPSOR\HUV� DQ� DOPRVW� DEVROXWH

ULJKW� RI� GLVFKDUJH� RYHU� DW�ZLOO� HPSOR\HHV���� � 6HH� /DZUHQFH� (�� %ODGHV�

(PSOR\PHQW�DW�:LOO�YV��,QGLYLGXDO�)UHHGRP��2Q�/LPLWLQJ�WKH�$EXVLYH

([HUFLVH�RI�(PSOR\HU�3RZHU�����&ROXP�� /��5HY�� ������ ���������������

7KH��HPSOR\PHQW�DW�ZLOO��GRFWULQH�HPHUJHG� LQ�WKH�8QLWHG�6WDWHV�QRW� DV� DQ

RXWJURZWK� RI� (QJOLVK� FRPPRQ� ODZ�� EXW� UDWKHU� DV� D� XQLTXH� GHYHORSPHQW

FDWDO\]HG� E\� D� VLQJOH� VFKRODUO\� WUHDWLVH���� &O\GH� :�� 6XPPHUV�� ,QGLYLGXDO

�������������������������������������������������������������������������������������������������������������

���7R�WKLV�GD\��WKH�8QLWHG�6WDWHV�UHPDLQV�DOPRVW�DORQH�LQ�WKH�LQGXVWULDOL]HG
ZRUOG� LQ� IDLOLQJ� WR� SURYLGH� HPSOR\HHV�ZLWK� JHQHUDO� OHJDO� SURWHFWLRQ� DJDLQVW
XQMXVW� GLVPLVVDO�� � 7KH� PDMRULW\� RI� (XURSHDQ� QDWLRQV�� -DSDQ� DQG� &DQDGD�
FXUUHQWO\�KDYH� LQ� SODFH�EURDG� VWDWXWRU\�SURWHFWLRQ�� DV� GR�PDQ\�GHYHORSLQJ
QDWLRQV���(YHQ�LQ�WKH�QLQHWHHQWK�FHQWXU\��ZKHQ�WKH�FRPPRQ�ODZ�GRFWULQH�RI
�PXWXDOLW\� RI� REOLJDWLRQ�� UHVXOWHG� LQ� WKH� UXOH� WKDW� HPSOR\PHQW� FRXOG� EH
WHUPLQDWHG�E\�HLWKHU�SDUW\�IRU�DQ\�UHDVRQ�RU�QR�UHDVRQ��(QJOLVK��*HUPDQ�DQG
)UHQFK�ODZ��WHPSHUHG�WKH�UXOH
V�KDUVKQHVV�E\�UHTXLULQJ�UHDVRQDEOH�QRWLFH�WR
DQ�HPSOR\HH����6HH�JHQHUDOO\�&O\GH�:��6XPPHUV��,QGLYLGXDO�3URWHFWLRQ
$JDLQVW�8QMXVW�'LVPLVVDO��7LPH�IRU�D�6WDWXWH�����9D��/��5HY����������
�������

���7KH�UXOH�ILUVW�DSSHDUHG�LQ�+RUDFH�*��:RRG
V������WUHDWLVH�/DZ�RI�0DVWHU
	�6HUYDQW���:RRG�GLG�QRW�IROORZ�WKH�WUDGLWLRQDO�(QJOLVK�YLHZ�WKDW�DOO�KLULQJV
ZHUH�SUHVXPHG�WR�EH�IRU�RQH�\HDU��D�UXOH�KH�FODLPHG��ZLWKRXW�EDVLV��KDG�QRW
EHHQ�IROORZHG�UHFHQWO\�LQ�WKLV�FRXQWU\���0RUHRYHU��WKH�IRXU�FDVHV�KH�FLWHG�DV
DXWKRULW\� IRU� KLV� SRVLWLRQ� GLG� QRW� VXSSRUW� KLV� WKHRU\�� � 1HYHUWKHOHVV��:RRG
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3URWHFWLRQ� $JDLQVW� 8QMXVW� 'LVPLVVDO�� 7LPH� IRU� D� 6WDWXWH�� ��� 9D�� /�

5HY��� ����� ���� �������� � :RRG
V� IRUPXODWLRQ� RI� WKH� GRFWULQH� ZDV

XQDPELJXRXV�� �>Z@LWK�XV�� WKH� UXOH� LV� LQIOH[LEOH�� WKDW� D� JHQHUDO� RU� LQGHILQLWH

KLULQJ�LV�SULPD�IDFLH�D�KLULQJ�DW�ZLOO������������+RUDFH�*��:RRG���/DZ�RI�0DVWHU

	�6HUYDQW���������������4XLFNO\�DGRSWHG�E\�WKH�FRXUWV����DSSOLFDWLRQ�RI�WKH

QHZ� GRFWULQH� ZDV� HTXDOO\� VWUDLJKWIRUZDUG�� � -D\� 0�� )HLQPDQ�� 7KH

'HYHORSPHQW� RI� WKH� (PSOR\PHQW� DW� :LOO� 5XOH�� ��� $P�� -�� /HJDO� +LVW�

����� ���� ������� �KHUHLQDIWHU� (PSOR\PHQW� DW� :LOO��� � $Q� HPSOR\HU� PD\

GLVFKDUJH��IRU�JRRG�FDXVH�� IRU�QR�FDXVH��RU�HYHQ� IRU� FDXVH�PRUDOO\�ZURQJ�

ZLWKRXW�EHLQJ�WKHUHE\�JXLOW\�RI�OHJDO�ZURQJ����3D\QH�Y��:HVWHUQ�	�$�5�5��

��� 7HQQ�� ����� ������� ��������RYHUUXOHG� RQ� RWKHU� JURXQGV�� VXE� QRP�

+XWWRQ�Y��:DWWHUV������7HQQ�����������6�:�������������

�������������������������������������������������������������������������������������������������������������
VXFFHHGHG� LQ� UHVROYLQJ� FRQIXVLRQ� LQ� WKH� WUDGLWLRQDO� ODZ� RI� PDVWHU�VHUYDQW�
DQG� PDGH� FOHDU� WKDW� DOO� HPSOR\PHQW� UHODWLRQVKLSV�� QRW� MXVW� WKRVH� RI� D
GRPHVWLF�QDWXUH��ZHUH�WR�EH�FRYHUHG�E\�WKH�QHZ�GRFWULQH��-��3HWHU�6KDSLUR�	
-DPHV�)��7XQH��1RWH��,PSOLHG�&RQWUDFW�5LJKWV�WR�-RE�6HFXULW\�����6WDQ�
/��5HY����������������������VHH�DOVR� 6XPPHUV��VXSUD�� -D\�0�� )HLQPDQ�
7KH�'HYHORSPHQW�RI�WKH�(PSOR\PHQW�DW�:LOO�5XOH�����$P��-��/HJDO�+LVW�
��������������������KHUHLQDIWHU�(PSOR\PHQW�DW�:LOO��

����7KH�1HZ�<RUN�&RXUW�RI�$SSHDOV�DGRSWHG�:RRG
V�UXOH�LQ��0DUWLQ�Y��1HZ
<RUN�/LIH�,QV��&R�������1�<����������1�(���������������,Q�WKH�VXEVHTXHQW
WZR� GHFDGHV�� WZR� WKLUGV� RI� WKH� WKLUW\� FDVHV� LQYROYLQJ� GXUDWLRQ� RI� DQ
HPSOR\PHQW� FRQWUDFW� ZHUH� GHFLGHG� DJDLQVW� WKH� SODLQWLII� XVLQJ� WKH� QHZ
HPSOR\PHQW�DW�ZLOO�GRFWULQH���(PSOR\PHQW�DW�:LOO�VXSUD��DW��������
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��� $V� PDQ\� OHJDO� KLVWRULDQV� KDYH� REVHUYHG�� UHDG\� DFFHSWDQFH� RI� WKH

�HPSOR\PHQW�DW�ZLOO�� UXOH� UHIOHFWHG� LWV� FRPSDWLELOLW\�ZLWK�FRQWUDFWXDO� ODZ�RI

WKH�WLPH�DQG� WKH� FRPSOHPHQWDU\� UHODWLRQVKLS� EHWZHHQ� FRQWUDFWXDO� ODZ�DQG

WKH�SUHYDLOLQJ�SULQFLSOHV�RI�ODLVVH]�IDLUH�HFRQRPLF�WKHRU\���6XPPHUV��VXSUD�

%ODGHV��VXSUD�� �%XW� FI�� )HLQPDQ��VXSUD� �DUJXLQJ� WKDW� WKH�H[SODQDWLRQ� IRU

WKH� ULVH�RI�WKH�HPSOR\PHQW�DW�ZLOO� GRFWULQH� LV� LWV� UROH� DV� DQ�DGMXQFW� LQ� WKH

GHYHORSPHQW� RI� FDSLWDOLVP� UDWKHU� WKDQ� LWV� UHODWLRQVKLS� WR� FRQFHSWV� ZLWKLQ

FRQWUDFW�ODZ����)URP�WKH�HQG�RI�WKH�QLQHWHHQWK�FHQWXU\�XQWLO�WKH�PLG�����V�

WKH�8QLWHG� 6WDWHV� 6XSUHPH� &RXUW� UHSHDWHGO\� VWUXFN� GRZQ� VWDWH� OHJLVODWLRQ

SURWHFWLYH� RI� HPSOR\HHV� XVLQJ� GRFWULQHV� LQWULQVLF� WR� FRQWUDFW� ODZ� VXFK� DV

�OLEHUW\�RI� FRQWUDFW�� DQG� �PXWXDOLW\� RI� REOLJDWLRQ����� � &RXUWV� WXUQHG�D�EOLQG

����������������������������������
��� � 7KH� SDUDGLJPDWLF� FDVH� UHSUHVHQWLQJ� WKH� QRZ� GLVFUHGLWHG� HUD� RI
VXEVWDQWLYH�GXH�SURFHVV�ZDV�/RFKQHU�Y��1HZ�<RUN�� ����8�6�� ��� �������
ZKLFK�VWUXFN�GRZQ�D�VWDWH�ODZ�SURKLELWLQJ�EDNHUV�IURP�ZRUNLQJ�PRUH�WKDQ���
KRXUV� D� GD\� RQ� WKH� EDVLV� RI� WKH� LQYLRODELOLW\� RI� �IUHHGRP� RI� FRQWUDFW��
+RZHYHU��ZHOO�EHIRUH�/RFKQHU��WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW�GHFLGHG�WKH
ILUVW� FDVH� LQ� WKH�QDWLRQ� DIIHFWLQJ� IDFWRU\�ZDJH� ODERU�� LQYDOLGDWLQJ�� DJDLQ� RQ
WKH�EDVLV�RI��OLEHUW\�RI�FRQWUDFW���D�3HQQV\OYDQLD�VWDWXWH�WKDW�UHTXLUHG�WKDW�DOO
ODERUHUV��LQ�DQG�DURXQG�WKH�VWDWH
V�LURQ�PLOOV��EH�SDLG�WKHLU�ZDJHV�DW�UHJXODU
LQWHUYDOV� DQG� LQ� FDVK��*RGFKDUOHV� Y�� :LJHPDQ�� ���� 3D�� ����� �� $�� ���
�������� � � 7KH� VWDWXWH� VRXJKW� WR� HQG� D� IXQGDPHQWDO� DEXVH� HQGXUHG� E\
QLQHWHHQWK�FHQWXU\�ZRUNHUV²WKH�
WUXFN�V\VWHP
�RI�SD\LQJ�ZRUNHUV�LQ�
VFULS�

RU� 
RUGHUV�
� UHGHHPDEOH� RQO\� DW� FRPSDQ\� RU� 
WUXFN
� VWRUHV�� � 7KH� V\VWHP
RULJLQDWHG�LQ�UXUDO�WRZQV�EXLOW�IURP�VFUDWFK�E\�D�PLQH��PLOO�RU�IDFWRU\�RZQHU
ZKHUH� WKH� FRUSRUDWLRQ� RIWHQ� RZQHG� HYHU\WKLQJ� IURP� FKXUFK� DQG� VFKRRO� WR
KRXVHV� DQG� VWRUHV��:LOOLDP� (�� )RUEDWK��7KH� $PELJXLWLHV� RI� )UHH� /DERU�
/DERU�DQG�/DZ�LQ�WKH�*LOGHG�$JH��:LV��/��5HY���������������������)URP�D
ZRUNHU
V� SHUVSHFWLYH� OLIH� �� �� �� FRQVLVWHG� RI� DOPRVW� XQEURNHQ� GHSHQGHQF\�
5HFHLYLQJ�FORWKLQJ�DQG�IRRG� IRU�RQH
V� ODERU�VPDFNHG�RI� VODYHU\�� � �'HEWV� WR
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H\H� WR� WKH� UHDOLWLHV� FUHDWHG� E\� WKH� H[WUHPH� LPEDODQFH� RI� SRZHU� EHWZHHQ

HPSOR\HU�DQG�HPSOR\HH����DQG��LQ�WKH�DUHD�RI�GLVFKDUJH��XSKHOG�D�GRFWULQH

WKDW� HQDEOHG� HPSOR\HUV� WR� WHUPLQDWH� HPSOR\HHV� IRU� DQ\� UHDVRQ� DQG

SURWHFWHG�WKHP�IURP�OLDELOLW\�HYHQ�IRU�DEXVLYH�ILULQJV����� 2YHU� HQVXLQJ

�������������������������������������������������������������������������������������������������������������
WKH� FRPSDQ\� VWRUHV� IDVWHQHG� ZRUNHUV� WR� WKH� PLQHV� DQG� IDFWRULHV� DQG� WKH
VWRUHV
�PRQRSROLHV�HQDEOHG�FRPSDQLHV�WR�FKDUJH�DERYH�PDUNHW�SULFHV�IRU�WKH
JURFHULHV�DQG�RWKHU�SURYLVLRQV��� �� ����� �,G��� �2XU�6XSUHPH�&RXUW��KRZHYHU�
IRXQG�WKH�DFW�ZDV��DQ�LQVXOWLQJ�DWWHPSW�WR�SXW�WKH�ODERUHU�XQGHU�D�OHJLVODWLYH
WXWHODJH��ZKLFK�LV�QRW�RQO\�GHJUDGLQJ�WR�KLV�PDQKRRG��EXW�VXEYHUVLYH�RI�KLV
ULJKWV�DV�D�FLWL]HQ�RI�WKH�8QLWHG�6WDWHV�����*RGFKDUOHV��VXSUD�DW�����

��� � )RU� ODERUHUV�� WKH� IUHHGRP� RI� �OLEHUW\� RI� FRQWUDFW�� ZDV� LOOXVRU\�� � /DERU
OHDGHUV�LQ�WKH�QLQHWHHQWK�FHQWXU\�EOXQWO\�DVNHG�KRZ�PXFK�WKLV�DEVWUDFW�ULJKW
ZDV�ZRUWK�ZLWKRXW�WKH�SRZHU�WR�H[HUFLVH�LW���)RUEDWK��VXSUD�DW�������7KHLU
DQVZHU�ZDV�HTXDOO\�WR�WKH�SRLQW�

�7KH� ODERUHU
V� FRPPRGLW\� SHULVKHV� HYHU\GD\� EH\RQG� SRVVLELOLW\
RI�UHFRYHU\���+H�PXVW�VHOO�WRGD\
V�ODERU�WRGD\�RU�QHYHU��������$Q
HPSW\� VWRPDFK� FDQ�PDNH�QR� FRQWUDFWV��� � 7KH�ZRUNHUV� �GR�QRW
FRQVHQW��WKH\�VXEPLW�EXW�WKH\�GR�QRW�DJUHH��

)RUEDWK��VXSUD�DW������TXRWLQJ�ODERU�OHDGHU�*HRUJH�(��0F1HLOO�RI�WKH�(LJKW
+RXU�/HDJXH��� � ,QGHHG�� WKH� UHDOLW\� RI� ODERUHUV� LQ� IDFWRULHV� DQG� VZHDWVKRSV
DFURVV�WKH�FRXQWU\�ZDV�SRYHUW\�DQG�GHJUDGDWLRQ��FRQGLWLRQV�WKDW�OHG�WR�QRW
LQIUHTXHQW� XSULVLQJV�� YLROHQFH� DQG� EORRGVKHG�� � 3HQQV\OYDQLD
V� RZQ� KLVWRU\
FDUULHV�WKH�LQGHOLEOH�PDUN�RI�WKH�0ROO\�0DJXLUHV��WKH�+RPHVWHDG�6WULNH�DQG
WKH� /DWWLPHU� PDVVDFUH�� DOO� GHVSHUDWH� DWWHPSWV� E\� KDSOHVV� ZRUNHUV� WR
H[HUFLVH�VRPH�FRQWURO�RYHU�WKH�XQEHDUDEOH�KDUGVKLSV�IDFHG�LQ�WKH�DQWKUDFLWH
ILHOGV��VWHHO�PLOOV�DQG�IDFWRULHV�RI�WKLV�VWDWH���6HH�JHQHUDOO\�3DXO�-RKQVRQ��$
+LVWRU\� RI� WKH� $PHULFDQ� 3HRSOH� �������� 6DPXHO� (OLRW� 0RULVRQ�� 7KH
2[IRUG�+LVWRU\�RI�WKH�$PHULFDQ�3HRSOH��9RO��7KUHH�������WKURXJK�WKH
'HDWK�RI� -RKQ�)��.HQQHG\������� ��������0LFKDHO� 1RYDN��7KH�*XQV� RI
/DWWLPHU��������
��� � 6XPPDUL]LQJ� $GDLU� Y�� 8QLWHG� 6WDWHV�� ���� 8�6�� ���� ������� DQG
&RSSDJH� Y�� .DQVDV�� ���� 8�6�� �� �������� ERWK� ILQGLQJ� XQFRQVWLWXWLRQDO
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GHFDGHV��REYLRXV�LQHTXLWLHV�UHVXOWLQJ�IURP�WKH�UXOH�OHG�ERWK�OHJLVODWXUHV�DQG

FRXUWV� WR� OLPLW� WKH� DW�ZLOO� GRFWULQH�� VKLHOGLQJ� VRPH� ZRUNHUV� IURP� WKH

XQEULGOHG�SRZHU� RI� HPSOR\HUV���� � ,Q� DGGLWLRQ� WR� VWDWXWRU\� SURWHFWLRQ�� VWDWH

FRXUWV�� LQ� SDUWLFXODU�� IDVKLRQHG� UHPHGLHV� IRU� XQMXVW� GLVFKDUJH�� LQFOXGLQJ�

LQWHU� DOLD�� WKHRULHV� EDVHG� RQ� DQ� LPSOLHG�LQ�IDFW� FRQWUDFW�� RQ� LPSOLHG

FRYHQDQWV�RI�JRRG�IDLWK�DQG�IDLU�GHDOLQJ��RQ�WKH�FUHDWLRQ�RI�FRQWUDFWXDO�ULJKWV

LQ� HPSOR\PHQW� PDQXDOV� DQG� RQ� SXEOLF� SROLF\� H[FHSWLRQV�� � � 7KH� ODWWHU�

LQYRNHG� LQ� WKH� FDVH� EHIRUH� XV�� GHILQHV� FHUWDLQ� OLPLWHG� RFFDVLRQV� ZKHQ� DQ

HPSOR\HU
V� WHUPLQDWLRQ�RI� DQ� HPSOR\HH� FRQWUDYHQHV�SXEOLF� SROLF\�� �'HVSLWH

�������������������������������������������������������������������������������������������������������������
VWDWXWHV�SURKLELWLQJ�DQ�HPSOR\HU� IURP�ILULQJ�DQ�HPSOR\HH�EHFDXVH�RI�XQLRQ
PHPEHUVKLS��RQH�FRPPHQWDWRU�SXW�LW�VXFFLQFWO\�

,Q� WKH� ODWH� ��WK� FHQWXU\� WKH� >8�6�� 6XSUHPH@� &RXUW� VWURQJO\
HQGRUVHG� WKH� IUHHGRP� RI� HQWHUSULVH� UDWLRQDOH� DQG� GHFODUHG� WKH
ULJKW� RI� DQ� HPSOR\HU� WR� GLVSHQVH� ZLWK� WKH� VHUYLFHV� RI� DQ
HPSOR\HH�LV�HTXLYDOHQW�WR�WKH�ULJKW�RI�WKH�HPSOR\HH�WR�TXLW���7KH
&RXUW�GLVSHQVHG�ZLWK�WKH�DUJXPHQW�WKDW�GLIIHUHQFHV�LQ�EDUJDLQLQJ
SRZHU� UHQGHUHG� HPSOR\PHQW� DW� ZLOO� XQMXVW� E\� DVVHUWLQJ� WKH
QHFHVVLW\� RI� UHFRJQL]LQJ� �DV� OHJLWLPDWH� WKRVH� LQHTXDOLWLHV� RI
IRUWXQH�WKDW�DUH�WKH�QHFHVVDU\�UHVXOW�RI�WKH�H[HUFLVH��RI�FRQWUDFW
DQG�SURSHUW\�ULJKWV�

6KDSLUR�	�7XQH��VXSUD�DW������IRRWQRWHV�RPLWWHG��

��� � )HGHUDO� OHJLVODWLRQ�� IRU� H[DPSOH�� SURWHFWV� LQGLYLGXDO� HPSOR\HHV� IURP
GLVFKDUJH�XQGHU�� LQWHU� DOLD�� WKH�1DWLRQDO� /DERU�5HODWLRQV�$FW� RI� ������ 7LWOH
9,,�RI�WKH�&LYLO�5LJKWV�$FW�RI�������DQG�WKH�)DLU�/DERU�6WDQGDUGV�$FW�RI������
)RU�D�PRUH� FRPSUHKHQVLYH�GLVFXVVLRQ�RI�PRGLILFDWLRQV� RI� WKH� HPSOR\PHQW�
DW�ZLOO� UXOH� VHH� 'DYLG� 3HFN�� 1RWH� DQG� &RPPHQW�� � 7KH� 3XEOLF� 3ROLF\
([FHSWLRQ� WR� WKH� (PSOR\PHQW�DW�:LOO� 5XOH�� � ,OOLQRLV� &UHDWHV� DQ
$PRUSKRXV�7RUW�����&KL��.HQW�/��5HY�������������
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WKHVH� HIIRUWV�� WKH� HPSOR\PHQW�DW�ZLOO� GRFWULQH� LV� DOLYH� DQG� ZHOO� DQG� WKH

FRPPRQ� ODZ� SUHVXPSWLRQ� WKDW� HPSOR\PHQW� LV� DW�ZLOO� VWLOO� SUHGRPLQDWHV�

6XPPHUV��VXSUD�DW�����

��� ,Q�3HQQV\OYDQLD��WKH�DW�ZLOO�GRFWULQH�ZDV�RIILFLDOO\�DGRSWHG�LQ�+HQU\�Y�

3LWWVEXUJK�	�/DNH�(ULH�55��&R�������3D����������$���������������7KH

3HQQV\OYDQLD�6XSUHPH�&RXUW�KHOG�WKDW�DQ�HPSOR\HH�PD\�EH�GLVFKDUJHG��ZLWK

RU�ZLWKRXW�FDXVH��DW�SOHDVXUH��XQOHVV�UHVWUDLQHG�E\�VRPH�FRQWUDFW�������

TXHVWLRQV�RI�PDOLFH�DQG�ZDQW�RI�SUREDEOH�FDXVH�KDYH�>QRWKLQJ@�WR�GR�ZLWK

WKH�FDVH����,G��DW���������$��DW��������7KH�UXOH�UHPDLQHG�XQDVVDLODEOH�IRU

HLJKW�GHFDGHV�XQWLO�*HDU\�Y��8QLWHG�6WDWHV�6WHHO�&RUS�������3D����������

$��G�������������ZKHUH�RXU�6XSUHPH�&RXUW�LQ�GLFWD�UHFRJQL]HG�WKDW�WKHUH

DUH��DUHDV�RI�DQ�HPSOR\HH
V�OLIH�LQ�ZKLFK�KLV�HPSOR\HU�KDV�QR�OHJLWLPDWH

LQWHUHVW����,G��DW����������$��G�DW�������7KH�PDMRULW\�FRQFOXGHG�WKDW�

DOWKRXJK�WKHUH�ZDV�QR�FRPSHOOLQJ�SXEOLF�SROLF\�XQGHU�WKH�IDFWV�RI�WKDW�FDVH�

DQ�HPSOR\HH¶V�GLVFKDUJH�PLJKW�JLYH�ULVH�WR�D�FDXVH�RI�DFWLRQ�ZKHUH�D�FOHDU

PDQGDWH�RI�SXEOLF�SROLF\�LV�YLRODWHG���,G��DW����������$��G�DW�����

��� ,Q�FRQFOXGLQJ�WKDW�WHUPLQDWLRQ�RI�DQ�HPSOR\HH�PLJKW�EH�DFWLRQDEOH�LQ

FHUWDLQ�FLUFXPVWDQFHV��WKH�*HDU\�&RXUW�DFNQRZOHGJHG�ZKDW�HDUOLHU�FRXUWV

KDG�EHHQ�XQZLOOLQJ�WR�UHFRJQL]H�

>+@XJH�FRUSRUDWH�HQWHUSULVHV�ZKLFK�KDYH�HPHUJHG�LQ

WKLV�FHQWXU\�ZLHOG�DQ�DZHVRPH�SRZHU�RYHU�WKHLU�HPSOR\HHV�
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,W�KDV�EHHQ�DSWO\�UHPDUNHG�WKDW�³>Z@H�KDYH�EHFRPH�D

QDWLRQ�RI�HPSOR\HHV���:H�DUH�GHSHQGHQW�XSRQ�RWKHUV�IRU

RXU�PHDQV�RI�OLYHOLKRRG��DQG�PRVW�RI�RXU�SHRSOH�KDYH

EHFRPH�FRPSOHWHO\�GHSHQGHQW�XSRQ�ZDJHV���,I�WKH\�ORVH

WKHLU�MREV�WKH\�ORVH�HYHU\�UHVRXUFH��H[FHSW�IRU�WKH�UHOLHI

VXSSOLHG�E\�WKH�YDULRXV�IRUPV�RI�VRFLDO�VHFXULW\���6XFK

GHSHQGHQFH�RI�WKH�PDVV�RI�WKH�SHRSOH�XSRQ�RWKHUV�IRU�DOO�RI

WKHLU�LQFRPH�LV�VRPHWKLQJ�QHZ�LQ�WKH�ZRUOG���)RU�RXU

JHQHUDWLRQ��WKH�VXEVWDQFH�RI�OLIH�LV�LQ�DQRWKHU�PDQ¶V�KDQGV�´

��� ����3D��DW����������$��G�DW������TXRWLQJ�)��7DQQHQEDXP��$

3KLORVRSK\�RI�/DERU�������������$QRWKHU�VLJQLILFDQW�DVSHFW�RI�WKH�*HDU\

GHFLVLRQ�LV�WKH�&RXUW¶V�LPSOLFLW�UHFRJQLWLRQ�RI�D�SXEOLF�SROLF\�LQWHUHVW�LQ

SURWHFWLQJ�DQ�HPSOR\HH�ZKR�VHHNV�WR�SURWHFW�WKH�SXEOLF�JRRG����KRZHYHU��RQ

EDODQFH��WKH�&RXUW�IRXQG�WKDW�RWKHU�SXEOLF�SROLF\�LPSHUDWLYHV�PLOLWDWHG

DJDLQVW�UHFRJQL]LQJ�D�FDXVH�RI�DFWLRQ�LQ�WKDW�FDVH�������3D��DW����������$��G

DW�������

����������������������������������
��� �*HRUJH�*HDU\�ZDV�D�VDOHVPDQ�IRU� WKH�8QLWHG�6WDWHV�6WHHO�&RUSRUDWLRQ�
ZKR�ZDV�GLVPLVVHG�DIWHU�KH�REMHFWHG�WR�VHOOLQJ�SLSH�WKDW�KH�FODLPHG�KDG�QRW
EHHQ�SURSHUO\�WHVWHG�DQG�ZDV�XQVDIH�

����-XVWLFH�5REHUWV�DXWKRUHG�D�GLVVHQWLQJ�RSLQLRQ�LQ�ZKLFK�KH�GLYHUJHG�RQ�WKLV
YHU\� SRLQW�� FRQFOXGLQJ� WKDW�� ³VRFLHW\¶V� LQWHUHVW� LQ� SURWHFWLQJ� LWVHOI� IURP
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���� 6LQFH�*HDU\��WKH�FRXUWV�RI�RXU�&RPPRQZHDOWK�KDYH�VWUXJJOHG�WR

GHWHUPLQH�ZKHQ�D�SXEOLF�SROLF\�LQWHUHVW�FRQVWLWXWHV�D�³FOHDU�PDQGDWH´

VXIILFLHQWO\�FRPSHOOLQJ�WR�MXVWLI\�D�FODLP�RI�ZURQJIXO�GLVFKDUJH����,Q�5HXWKHU

Y��)RZOHU�	�:LOOLDPV��ZH�IRXQG�WKDW�ILULQJ�DQ�HPSOR\HH�EHFDXVH�KH�RU�VKH

VHUYHG�RQ�D�MXU\�ZDV�DJDLQVW�SXEOLF�SROLF\��ZH�UHOLHG�XSRQ�WKH�QHFHVVLW\�RI

KDYLQJ�FLWL]HQV�IUHHO\�DYDLODEOH�IRU�MXU\�VHUYLFH��DV�WKH�MXU\�V\VWHP�DQG�MXU\

VHUYLFH�DUH�RI�WKH�KLJKHVW�LPSRUWDQFH�LQ�RXU�OHJDO�SURFHVV�������$��G�����

�����3D��6XSHU����������,Q�+XQWHU�Y��3RUW�$XWKRULW\�RI�$OOHJKHQ\

&RXQW\��ZH�IRXQG�WKDW�UHIXVLQJ�WR�KLUH�D�SURVSHFWLYH�HPSOR\HH�IRU�IDLOLQJ�WR

WHOO�WKH�HPSOR\HU�DERXW�D�SDUGRQHG�FRQYLFWLRQ�ZDV�DJDLQVW�SXEOLF�SROLF\��ZH

FRQVLGHUHG�WKH�SXEOLF¶V�LQWHUHVW�LQ�UHKDELOLWDWLQJ�IRUPHU�RIIHQGHUV�DQG

UHLQWHJUDWLQJ�WKHP�LQWR�VRFLHW\�������$��G�����������3D��6XSHU��������

)XUWKHU��LQ�)LHOG�Y��3KLODGHOSKLD�(OHFWULF�&RPSDQ\��ZH�IRXQG�WKDW�ILULQJ

�������������������������������������������������������������������������������������������������������������
GDQJHURXV�SURGXFWV�PDQLIHVWO\�SUHVHQWV�D�PDQGDWH�WR�WKH�FRXUW�WR�UHFRJQL]H
D�FDXVH�RI�DFWLRQ�IRU�ZURQJIXO�GLVFKDUJH�´� �*HDU\�Y��8QLWHG�6WDWHV�6WHHO
&RUS���VXSUD���-XVWLFHV�1L[�DQG�0DQGHULQR�DOVR�GLVVHQWHG�

20 In Cisco v. United Parcel Services, Inc., 476 A.2d 1340 (Pa. Super. 1984), this Court

stated: “The sources of public policy [which may limit the employer’s right of discharge] include

legislation; administrative rules, regulation, or decision; and judicial decision.  In certain

instances, a professional code of ethics may contain an expression of public policy . . ..  Absent

legislation, the judiciary must define the cause of action in case-by-case determinations.”
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DQ�HPSOR\HH�IRU�UHSRUWLQJ�D�YLRODWLRQ�RI�IHGHUDO�QXFOHDU�UHJXODWLRQV�YLRODWHG

SXEOLF�SROLF\��ZH�DFNQRZOHGJHG�WKH�LPSRUWDQFH�RI�SURWHFWLQJ�WKH�KHDOWK�DQG

VDIHW\�RI�WKH�SXEOLF�DJDLQVW�WKH�GDQJHUV�RI�UDGLDWLRQ�������$��G�����������

�3D��6XSHU������������,Q�HDFK�RI�WKHVH�FDVHV��WKH�&RXUW�ORRNHG�WR�SHUWLQHQW

VWDWXWHV�DQG�FDVH�ODZ�WR�DVFHUWDLQ�ZKHWKHU�D�SXEOLF�SROLF\�ZDV�YLRODWHG�DV�D

UHVXOW�RI�WKH�HPSOR\HH¶V�GLVFKDUJH�

���� 6SLHUOLQJ� XUJHV� XV� WR� DGRSW� D� SXEOLF� SROLF\� H[FHSWLRQ� EDVHG� RQ� WKH

VWURQJ� SXEOLF� SROLF\� LQ� IDYRU� RI� SURWHFWLQJ� DQ� HPSOR\HH� ZKR� UHSRUWV� KHU

HPSOR\HU¶V�0HGLFDUH� IUDXG���� �8SRQ� UHYLHZLQJ�DSSOLFDEOH� VWDWXWHV� DQG� FDVH

ODZ�� DV� ZHOO� DV� WKH� UHJXODU� ERPEDUGPHQW� RI� DUWLFOHV� LQ� QHZVSDSHUV�� ODZ

MRXUQDOV�DQG�SHULRGLFDOV��,�FDQ�RQO\�DJUHH�WKDW�SURYLGLQJ�OHJDO�UHFRXUVH�WR�DQ

����������������������������������
��� �7KH�6XSHULRU�&RXUW�KDV�DOVR� UHFRJQL]HG�SXEOLF�SROLF\�H[FHSWLRQV�ZKHUH�
���� DQ� DW�ZLOO� HPSOR\HH� ZDV� GLVFKDUJHG� IRU� VHHNLQJ� XQHPSOR\PHQW
FRPSHQVDWLRQ�WR�ZKLFK�KH�ZDV�HQWLWOHG�XQGHU�3HQQV\OYDQLD�ODZ��5D\NRYLW]
Y��.�0DUW�&RUS�������$��G������3D��6XSHU��������� �+LJKKRXVH�Y��$YHU\
7UDQVS��� ����$��G������ �3D��6XSHU�� ������� DQG� � ���� DQ� DW�ZLOO� HPSOR\HH
ZDV�GLVFKDUJHG�IRU�UHIXVLQJ�WR�VXEPLW�WR�D�OLH�GHWHFWRU�WHVW��DOVR�LQ�YLRODWLRQ
RI�3HQQV\OYDQLD�ODZ���.URHQ�Y��%HGZD\�6HFXULW\�$JHQF\��,QF�������$��G
�����3D��6XSHU��������

��� 0HGLFDUH� LV� DQ� HQWLUHO\� IHGHUDO� SURJUDP� HVWDEOLVKHG� WR� SURYLGH� PHGLFDO
ILQDQFLQJ�IRU�LQGLYLGXDOV�ZKR�DUH�GLVDEOHG�RU�RYHU������%\�FRQWUDVW��&RQJUHVV
DGRSWHG�WKH�0HGLFDLG�$FW�����8�6�&���������HW�VHT���DV�D� MRLQW� IHGHUDO�DQG
VWDWH�SURJUDP�WR�SURYLGH�PHGLFDO�DVVLVWDQFH�WR�SRRU�IDPLOLHV��VWDWHV�DUH�QRW
UHTXLUHG�WR�SDUWLFLSDWH��EXW�LI� WKH\�FKRRVH�WR�SDUWLFLSDWH��WKH\�PXVW�FRPSO\
ZLWK�WKH�$FW�DQG�FRUUHVSRQGLQJ�UHJXODWLRQV���.XONDUQL�Y��/HHDQ�	�6KDKDOD�
�����8�6��'LVW��/H[LV��������:�'��:LVF��������
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HPSOR\HH�ZKR�LV�UHWDOLDWHG�DJDLQVW�IRU�DVVLVWLQJ�LQ�WKH�HOLPLQDWLRQ�RI�KHDOWK

FDUH�IUDXG�LV�D�FOHDU�PDQGDWH�RI�SXEOLF�SROLF\�

���� +HDOWK� FDUH� IUDXG� LV� ELJ� EXVLQHVV�� � )RXU� RI� WKH� IHGHUDO� JRYHUQPHQW¶V

WRS� ILYH� ³TXL� WDP´� VHWWOHPHQWV���� DPRXQWLQJ� WR�PRUH� WKDQ� �����PLOOLRQ� LQ

UHLPEXUVHPHQW�� VWHPPHG� IURP� RYHUELOOLQJ� IRU� PHGLFDO� VHUYLFHV�� 0DUJDUHW

&URQLQ� )LVN��7KH�ZKLVWOHEORZHU� MXJJHUQDXW��1DW¶O� /�-��� $XJ�� ��� ������ DW

$���� � ,Q� WZR� RWKHU� UHFHQWO\� UHSRUWHG� FDVHV�� WKH� IHGHUDO� JRYHUQPHQW� KDV

VRXJKW� FRQYLFWLRQ� DQG�RU� UHLPEXUVHPHQW�ZLWK� UHVSHFW� WR� KHDOWK� FDUH� IUDXG

LQYROYLQJ�PLOOLRQV�RI�GROODUV���� �+HDOWK�FDUH� IUDXG� LV�ERWK�FRPPRQSODFH�DQG

FRVWO\�

$V�:LOOLH�6XWWRQ�VDLG�ZKHQ�DVNHG�ZK\�KH�UREEHG�D�EDQN�
³7KDW¶V�ZKHUH�WKH�PRQH\�LV�´��7RGD\��WKH�PRQH\�LV�LQ�KHDOWK
FDUH�� DQG� LW� LV� DWWUDFWLQJ� FULPLQDOV� OLNH� KRQH\� GUDZV� EHHV�
+HDOWK� FDUH� H[SHQGLWXUHV� DUH� H[SHFWHG� WR� H[FHHG� ����
WULOOLRQ� E\� WKH� \HDU� ������ � (YHQ� LI� RQO\� D� VPDOO� SRUWLRQ� RI
KHDOWK� FDUH� GROODUV�ZHUH� ORVW� WR� IUDXG� DQG� DEXVH�� WKH� ORVV
ZRXOG� EH� VLJQLILFDQW�� � )RU� D� YDULHW\� RI� UHDVRQV�� KRZHYHU�
KHDOWK� FDUH� LV� SDUWLFXODUO\� VXVFHSWLEOH� WR� IUDXG� DQG� WKH
DPRXQW�ORVW�WR�IUDXG�DQG�DEXVH�LV�ODUJH��HVWLPDWHG�DW�����
���ELOOLRQ�SHU�\HDU�

3DPHOD�+�� %XF\��&ULPHV� E\� +HDOWK� &DUH� 3URYLGHUV�� 8�� ,OO�� /�� 5HY�� ���

���������&OHDUO\��WKH�SXEOLF�KDV�DQ�LQWHUHVW�LQ�HQVXULQJ�WKH�FRQWLQXHG�YLDELOLW\

����������������������������������
����6HH�GLVFXVVLRQ�LQIUD�

��� .DUHQ� /�� 6KDZ�� &ROXPELD�+&$� H[HFXWLYHV� FRQYLFWHG� RI� IUDXG�� 7KH
3KLODGHOSKLD�,QTXLUHU��-XO\����������-RQDWKDQ�5LQJHO��2OVWHQ�:KLVWOHEORZHU
WR�5HFHLYH������PLOOLRQ��7KH�/HJDO�,QWHOOLJHQFHU��-XO\����������
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RI� WKH� IHGHUDOO\� IXQGHG� KHDOWK� FDUH� SURJUDP� E\� VWDXQFKLQJ� WKLV� VLJQLILFDQW

DQG�XQQHFHVVDU\�ZDVWH�RI�WD[SD\HU�UHVRXUFHV�

���� 7KH�SXEOLF� SROLF\� LQ� IDYRU� RI� HOLPLQDWLQJ� DQG� SXQLVKLQJ�0HGLFDUH� DQG

0HGLFDLG�IUDXG�LV�HYLQFHG�E\�IHGHUDO�DQG�VWDWH�FRGHV�VSHFLILFDOO\�SURKLELWLQJ

WKH� ILOLQJ� RI� IUDXGXOHQW� FODLPV�� � ��� 8�6�&�� �� ����D���E�� �KHUHLQDIWHU

³0HGLFDUH� DQG� 0HGLFDLG� )UDXG� $FW´�� LPSRVHV� VHYHUH� FULPLQDO� SHQDOWLHV� IRU

DFWV� LQYROYLQJ� IHGHUDO� KHDOWK� FDUH� SURJUDPV�� � )RU� H[DPSOH�� XQGHU� WKLV

VHFWLRQ�� ZKRHYHU� PDNHV� D� IDOVH� VWDWHPHQW� RU� UHSUHVHQWDWLRQ� LQ� DQ\

DSSOLFDWLRQ� IRU� SD\PHQW� IRU� LWHPV� RU� VHUYLFHV� SURYLGHG� XQGHU� D� )HGHUDO

KHDOWK�FDUH�SURJUDP�LV�JXLOW\�RI�D� IHORQ\�SXQLVKDEOH�E\�D� ILQH� RI�QRW�PRUH

WKDQ���������RU�LPSULVRQPHQW�IRU�ILYH�\HDUV��RU�ERWK������8�6�&�6��������D�

�E�D��L����

���� 0RUHRYHU�� IHGHUDO� ODZ� SURYLGHV� SURWHFWLRQ� IRU� HPSOR\HHV� ZKR� DUH

GLVFKDUJHG� LQ� UHWDOLDWLRQ� IRU� UHSRUWLQJ� VXFK� IUDXG�� � )HGHUDO� TXL� WDP��� VXLWV

�������������������������������������������������������������������������������������������������������������

����3HQQV\OYDQLD�KDV�DOVR�HQDFWHG�WKH�0HGLFDLG�)UDXG�$EXVH�DQG�&RQWURO�$FW�
��� 3�6�� ��� ��������� ZKLFK� LV� LQWHQGHG� WR� HOLPLQDWH� IUDXG� LQ� WKH� PHGLFDO
DVVLVWDQFH�SURJUDP�

����³µ4XL�WDP¶�LV�DQ�DGDSWDWLRQ�RI�WKH�ORQJHU�SKUDVH�TXL�WDP�SUR�GRPLQR�UHJH
TXDP�SUR�VHLSR��ZKLFK�OLWHUDOO\�PHDQV� µKH�ZKR�DV�PXFK�IRU�WKH�NLQJ�DV�IRU
KLPVHOI�¶� � 7KLV�PHWKRG� RI� SURVHFXWLRQ� ILUVW� JDLQHG� SRSXODULW\� LQ� WKLUWHHQWK
FHQWXU\�(QJODQG�DV�D�PHWKRG�RI�VXSSOHPHQWLQJ�LQHIIHFWLYH�ODZ�HQIRUFHPHQW�´
0LNHV� Y�� 6WUDXV� HW� DO��� ���� )�� 6XSS�� ����� ���� �6�'�1�<�� ������ �FLWLQJ
8QLWHG�6WDWHV�H[�UHO��6SULQJILHOG�7HUPLQDO�5\��&R��Y��4XLQQ������8�6�
$SS��'�&����������)��G����������Q����'�&��&LU���������
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PD\�EH�EURXJKW�XQGHU�WKH�)DOVH�&ODLPV�$FW��³)&$´������8�6�&�������������

ZKLFK� SURYLGHV� SHQDOWLHV� IRU� LQGLYLGXDOV� ZKR� NQRZLQJO\� GHIUDXG� WKH

JRYHUQPHQW�DQG�DOVR�RIIHUV�LQFHQWLYHV�WR�ZKLVWOHEORZHUV�ZKR�H[SRVH�IUDXG�

+RSNLQV�Y��$FWLRQV��,QF�������)��6XSS�������6�'��7H[����������7KH�SXUSRVH

RI� WKH� )&$� LV� WR� GLVFRXUDJH� IUDXG� DJDLQVW� WKH� JRYHUQPHQW� DQG� HQFRXUDJH

WKRVH�ZLWK�NQRZOHGJH�RI�VXFK�DFWLYLWLHV�WR�FRPH�IRUZDUG���5REHUWVRQ�Y��%HOO

+HOLFRSWHU�7H[WURQ�� ,QF��� ��� )��G������ ���� ��WK� &LU�� 7H[�� ������� � 8QGHU

VHFWLRQ� �����K�� RI� WKH� )&$�� HPSOR\HHV� ZKR� DUH� GLVFKDUJHG�� GHPRWHG� RU

GLVFULPLQDWHG� DJDLQVW� IRU� LQYHVWLJDWLQJ�� DVVLVWLQJ� LQ� RU� EULQJLQJ� TXL� WDP

DFWLRQV��VKDOO�EH�HQWLWOHG�WR�DOO�UHOLHI�QHFHVVDU\�WR�PDNH�WKH�HPSOR\HH�ZKROH�

���8�6�&���������K��

���� 7KLV� XQDPELJXRXV� VWDWXWRU\� ODQJXDJH� GHPRQVWUDWHV� D� FOHDU� SXEOLF

SROLF\�XQGHU�IHGHUDO�ODZ�LQ�IDYRU�RI�SURWHFWLQJ�LQGLYLGXDOV�ZKR�DUH�GLVFKDUJHG

IRU�UHSRUWLQJ�0HGLFDUH�IUDXG���6HH��H�J���+RSNLQV�Y��$FWLRQV��,QF���VXSUD�

�DGPLQLVWUDWLYH� DVVLVWDQW� ZKR� PDGH� DQ� LQWUD�FRUSRUDWH� FRPSODLQW� DERXW

0HGLFDUH�IUDXG�ZDV�SURWHFWHG�XQGHU�WKH�)&$�VR�ORQJ�DV�VKH�LQWHQGHG�WR�ILOH�D

TXL�WDP�DFWLRQ�DQG�VR�LQIRUPHG�KHU�HPSOR\HU���0LNHV�Y��6WUDXV�HW�DO������

)�� 6XSS�� ���� �6�'�1�<�� ������ �SXOPRQDU\� FDUH� VSHFLDOLVW� ZKR� DOOHJHG� VKH

�������������������������������������������������������������������������������������������������������������
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ZDV� ILUHG� LQ� UHWDOLDWLRQ� IRU� LQYHVWLJDWLQJ� DQG� UHSRUWLQJ� WR� KHU� HPSOR\HU

VXVSHFWHG�0HGLFDUH�IUDXG�KDG�D�FDXVH�RI�DFWLRQ�XQGHU�WKH�)&$����

���� 5HO\LQJ�RQ�+HQQHVV\�Y��6DQWLDJR������$��G�������3D��6XSHU��������

WKH�PDMRULW\�ILQGV�QR�FRPSHOOLQJ�SXEOLF�SROLF\�SUHVHQWHG�LQ�WKLV�FDVH�VWDWLQJ�

³6LQFH� 6SLHUOLQJ� ZDV� XQGHU� QR� VWDWXWRULO\� LPSRVHG� GXW\� WR� UHSRUW� WKH

VXVSHFWHG� SDVW� 0HGLFDUH� IUDXG�� >)LUVW� $PHULFDQ@� GLG� QRW� UHTXHVW� WKDW

6SLHUOLQJ� FRPPLW� D� FULPH� DQG� WKHUH� ZDV� QR� VSHFLILF� VWDWXWRU\� SURKLELWLRQ

DJDLQVW�6SLHUOLQJ¶V�GLVFKDUJH��ZH�ILQG�WKDW�>)LUVW�$PHULFDQ�ZDV@�ZLWKLQ�WKHLU

ULJKWV� WR� GLVFKDUJH� KHU� DV� DQ� DW�ZLOO� HPSOR\HH�´� � 0DMRULW\� RSLQLRQ�� DW� ���

+RZHYHU�� LQ�6KLFN� Y�� 6KLUH\�� RXU� 6XSUHPH� &RXUW� GLG� QRW� OLPLW� WKH� SXEOLF

SROLF\�H[FHSWLRQ�WR�WKRVH�FULWHULD���,QVWHDG��WKH�&RXUW�UHYLHZHG�WKH�:RUNHUV¶

&RPSHQVDWLRQ�$FW�WR�GLVFHUQ�D�FRPSHOOLQJ�SXEOLF�SROLF\�LQ�IDYRU�RI�SURWHFWLQJ

DQ�HPSOR\HH�ZKR�ILOHG�D�FODLP�XQGHU�WKH�$FW�������3D�����������$��G�����

���������� � /LNH� 6SLHUOLQJ�� 6KLFN� ZDV� XQGHU� QR� VWDWXWRULO\� LPSRVHG� GXW\� WR

����������������������������������
����$�SXEOLF�SROLF\�H[FHSWLRQ�LQ�D�ZURQJIXO�GLVFKDUJH�DFWLRQ�PD\�GHULYH�IURP
HLWKHU� VWDWH� RU� IHGHUDO� ODZ�� �6RUJH� Y��:ULJKW¶V� .QLWZHDU� &RUS��� ���� )�
6XSS�� ���� �(�'�� 3D�� �������.LUNSDWULFN� Y�� 'HODZDUH� &RXQW\� 6�3�&�$��
����)��6XSS�������(�'��3D��������

��� � 7KH� 6XSUHPH� &RXUW� IRXQG� LQVWUXFWLYH� WKH� GLVFXVVLRQ� RI� SXEOLF� SROLF\
HDUOLHU� VHW� IRUWK�E\� WKH�&RXUW� LQ�0DPOLQ�Y��*HQRH�� ����3D����������$��G
���� �������� VWDWLQJ�� ³,W� LV� RQO\�ZKHQ�D�JLYHQ�SROLF\� LV� VR� REYLRXVO\� IRU� RU
DJDLQVW� WKH� SXEOLF� KHDOWK�� VDIHW\��PRUDOV� RU� ZHOIDUH� WKDW� WKHUH� LV� D� YLUWXDO
XQDQLPLW\� RI� RSLQLRQ� LQ� UHJDUG� WR� LW�� WKDW� D� FRXUW�PD\� FRQVWLWXWH� LWVHOI� WKH
YRLFH� RI� WKH� FRPPXQLW\� LQ� VR� GHFODULQJ�� � 7KHUH� PXVW� EH� D� SRVLWLYH�� ZHOO�
GHILQHG�� XQLYHUVDO� SXEOLF� VHQWLPHQW�� GHHSO\� LQWHJUDWHG� LQ� WKH� FXVWRPV� DQG
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UHSRUW� KLV� HPSOR\HU¶V� FRQGXFW�� 6KLFN¶V� HPSOR\HU� GLG� QRW� UHTXHVW� WKDW� KH

FRPPLW� D� FULPH�� DQG� WKHUH� ZDV� QR� VSHFLILF� VWDWXWRU\� SURKLELWLRQ� DJDLQVW

6KLFN¶V�GLVFKDUJH���<HW��WKH�6XSUHPH�&RXUW�FRQFOXGHG�WKDW�6KLFN�KDG�D�FODLP

IRU� ZURQJIXO� GLVFKDUJH�� UHDVRQLQJ� WKDW� WKH� :RUNHUV¶� &RPSHQVDWLRQ� $FW

SURYLGHV� WKH� H[FOXVLYH�PHDQV� IRU� DQ� HPSOR\HH� WR� REWDLQ� FRPSHQVDWLRQ� IRU

LQMXULHV� VXVWDLQHG�GXULQJ� WKH� FRXUVH� RI� HPSOR\PHQW�� DQG� WR� HIIHFWXDWH� WKH

SXUSRVHV�RI�WKH�$FW�LW�LV�QHFHVVDU\�IRU�DQ�HPSOR\HH�WR�EH�DEOH�WR�H[HUFLVH�KLV

ULJKWV�XQGHU�WKH�$FW�LQ�DQ�XQIHWWHUHG�IDVKLRQ�������3D��DW����������$��G�DW

�������

���� $� VLPLODU� DUJXPHQW� FDQ�EH�PDGH� RQ� EHKDOI� RI� 6SLHUOLQJ� LQ� WKLV� FDVH�

7KH�0HGLFDUH�DQG�0HGLFDLG�)UDXG�$FW�SURKLELWV�WKH�ILOLQJ�RI�IDOVH�FODLPV�ZLWK

WKH�IHGHUDO�JRYHUQPHQW��DQG�WKH�)DOVH�&ODLPV�$FW�HQFRXUDJHV�HPSOR\HHV�WR

DVVLVW� LQ� WKH� LQYHVWLJDWLRQ� DQG� UHSRUWLQJ� RI� VXFK� FODLPV�� � 7KH� SXEOLF� KDV� D

VLJQLILFDQW� LQWHUHVW� LQ� IHUUHWLQJ� RXW� DQG� UHSRUWLQJ� WKH� PLVXVH� RI� WD[SD\HU

IXQGV�� LW� LV�RQO\�WKURXJK�DSSOLFDWLRQ� RI� D� SXEOLF� SROLF\�H[FHSWLRQ� WR� SURWHFW

HPSOR\HHV� ZKR� DUH� ILUHG� IRU� SHUIRUPLQJ� WKLV� LPSRUWDQW� IXQFWLRQ� WKDW� WKLV

�������������������������������������������������������������������������������������������������������������
EHOLHIV�RI�WKH�SHRSOH�DQG�LQ�WKHLU�FRQYLFWLRQ�RI�ZKDW�LV�MXVW�DQG�ULJKW�DQG�LQ
WKH�LQWHUHVWV�RI�WKH�SXEOLF�ZHDO�´� �6KLFN�Y��6KLUH\������3D���������������
$��G��������������TXRWLQJ�0DPOLQ��VXSUD�DW���������$��G�DW������

��� � 7KH� &RXUW� H[SUHVVO\� UHMHFWHG� WKH� HPSOR\HU¶V� DUJXPHQW� WKDW� WKH
OHJLVODWXUH¶V� IDLOXUH� WR� DPHQG� WKH� $FW� WR� LQFOXGH� D� UHWDOLDWRU\� GLVFKDUJH
SURYLVLRQ�UHQGHUHG�WKH�&RXUW�SRZHUOHVV�WR�UHFRJQL]H�VXFK�D�FDXVH�RI�DFWLRQ�
6KLFN��VXSUD�DW����������$��G�DW������
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SXEOLF� SROLF\� ZLOO� EH� VHUYHG�� � 0RUHRYHU�� WKLV� FDVH� LV� GLVWLQJXLVKDEOH� IURP

FDVHV�LQ�ZKLFK�WKLV�&RXUW�KDV�SUHYLRXVO\�UHIXVHG�WR�UHFRJQL]H�D�SXEOLF�SROLF\

H[FHSWLRQ� IRU� HPSOR\HHV� ZKR� UHSRUW� WKHLU� HPSOR\HU�V�¶� VXVSHFWHG� LOOHJDO

DFWLYLWLHV�� LQ� WKDW� WKHUH� ZDV� D� SUH�H[LVWLQJ� LQYHVWLJDWLRQ� RI� WKH� HPSOR\HU

ZKLFK�UHVXOWHG�LQ�D�FRQYLFWLRQ�IRU�0HGLFDUH�IUDXG��6SLHUOLQJ�KDG�EHHQ�WROG�E\

KHU�HPSOR\HU�WR�FRRSHUDWH�LQ�DQ�RQJRLQJ�LQYHVWLJDWLRQ��DQG�KDG�UHSRUWHG�WKH

IUDXG� WR�KHU� LPPHGLDWH� VXSHUYLVRU� UDWKHU� WKDQ� WR� JRYHUQPHQWDO� DXWKRULWLHV

RU�WR�D�KLJKHU�FRUSRUDWH�RIILFHU���� �$W� OHDVW�RQH�RWKHU�VWDWH�KDV� UHFRJQL]HG

WKH� LPSRUWDQW� SXEOLF� SROLF\� RI� SURWHFWLQJ� DQ� DW�ZLOO� HPSOR\HH� ILUHG� IRU

UHIXVLQJ� WR� EH� FRPSOLFLW� LQ� DQ� HPSOR\HU¶V� IUDXGXOHQW� KHDOWK� FDUH� ELOOLQJ

SUDFWLFHV�� � 6HH� 3DOPHU� Y�� %URZQ�� ���� 3��G� ���� �.DQ�� ������ �PHGLFDO

WHFKQLFLDQ� ZKR� ZDV� UHIXVHG� SHUPDQHQW� HPSOR\PHQW� VWDWXV� DIWHU� VKH

�������������������������������������������������������������������������������������������������������������

��� &I��� +HQQHVV\� Y�� 6DQWLDJR�� ���� $��G� ����� �3D�� 6XSHU�� ������ �QR
ZURQJIXO�GLVFKDUJH�FODLP�IRU�FRXQVHORU�IRU�PHQWDO�KHDOWK�SDWLHQWV�LQ�D�JURXS
KRPH�ZKR� KDG� QR� GXW\� WR� UHSRUW� UDSH� RI� D� SDWLHQW� E\� DQRWKHU� SDWLHQW� WR
DXWKRULWLHV��� +XQJHU� Y�� *UDQG� &HQWUDO� 6DQLWDWLRQ�� ���� $��G� ���� �3D�
6XSHU����DSSHDO�GHQLHG������3D�����������$��G�������������HPSOR\HH�ZKR
UHSRUWHG�KLV�HPSOR\HU¶V�VXVSHFWHG�YLRODWLRQ�RI�6ROLG�:DVWH�0DQDJHPHQW�$FW�
EXW�ZKRVH�FKDUJHV�ZHUH�XQVXEVWDQWLDWHG��KDG�QR�FDXVH�RI�DFWLRQ���.UDMVD�Y�
.H\SXQFK�� ,QF��� ���� $��G� ���� �3D�� 6XSHU�� ������ �HPSOR\HU� WHUPLQDWHG
DIWHU�FRPSODLQLQJ�DERXW�HPSOR\HU¶V�DOOHJHGO\�XQODZIXO�EXVLQHVV�SUDFWLFHV�KDG
QR�FDXVH�RI�DFWLRQ�ZKHUH�KH�IDLOHG�WR�VKRZ�KRZ�DQ\�VWDWXWH�RU�FRQVWLWXWLRQ
DSSOLHG� WR� KLV� FDVH��� � 6HH� DOVR� +ROHZLQVNL� Y�� &KLOGUHQ¶V� +RVS�� RI
3LWWVEXUJK������$��G������3D��6XSHU���������DSSHDO�GHQLHG������3D������
����$��G������������ �QXUVH�ILUHG�DIWHU�YRLFLQJ�FRQFHUQV�RYHU� WKH�KLULQJ�RI
KHU�GRFWRU�VXSHUYLVRU�KDG�QR�FODLP�IRU�ZURQJIXO�GLVFKDUJH��
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GLVFRYHUHG�SK\VLFLDQ�ZDV�ELOOLQJ�0HGLFDLG�IRU� ODE�ZRUN�ZKLFK�KDG�QRW� EHHQ

SHUIRUPHG� DQG� UHIXVHG� WR� SURPLVH� KHU� HPSOR\HU� WKDW� WKH� ELOOLQJ� SUDFWLFHV

ZRXOG� QRW� EH� UHSRUWHG� WR� WKH� DXWKRULWLHV�� ZDV� HQWLWOHG� WR� EULQJ� VXLW� IRU

ZURQJIXO�GLVFKDUJH����

���� ,Q�WKH�TXDUWHU�FHQWXU\�VLQFH�*HDU\�Y��8QLWHG�6WDWHV�6WHHO�&RUS���RXU

FRXUWV�KDYH�VKRZQ�DQ�LQFUHDVLQJ�ZLOOLQJQHVV�WR�OLPLW�DQ�HPSOR\HU¶V�DUELWUDU\

ULJKW� RI� GLVFKDUJH� ZKHQ� SXEOLF� SROLFLHV� WKDW� VWULNH� DW� WKH� KHDUW� RI� RXU

FRPPRQ�SXUSRVHV�DUH�WKUHDWHQHG���7KH�&RXUW�KDV�D�FRQWLQXLQJ�REOLJDWLRQ�WR

UHGHILQH�WKH�SXEOLF�SROLF\�H[FHSWLRQ�WR�WKH�DW�ZLOO�HPSOR\PHQW�GRFWULQH�EDVHG

RQ�WKH�IXQGDPHQWDO�LQWHUHVWV�RI�WKH�FRPPRQ�ZHDO���$V�-XVWLFH�5REHUWV�DSWO\

VWDWHG�LQ�KLV�*HDU\�GLVVHQW���

&RXUWV� DUH� GXW\�ERXQG� WR� IDVKLRQ� UHPHGLHV� IRU� WKH
FKDQJLQJ�FLUFXPVWDQFHV�RI�HFRQRPLF�DQG�VRFLDO�UHDOLW\���$QG

����������������������������������
����7KH�8QLWHG�6WDWHV�6XSUHPH�&RXUW�DOVR�UHFHQWO\�JDYH�LPSOLFLW�UHFRJQLWLRQ
WR�DQ�HPSOR\HH¶V�ULJKW�WR�DYRLG�UHFULPLQDWLRQ�IRU�SDUWLFLSDWLQJ�LQ�D�0HGLFDUH
IUDXG� LQYHVWLJDWLRQ�� � ,Q�+DGGOH�Y��*DUULVRQ�HW�DO��� ���� 6�� &W�� ����� ����
8�6�� /H[LV� ����� �������� WKH� &RXUW� KHOG� WKDW� ORVV� RI� DW�ZLOO� HPSOR\PHQW
FRQVWLWXWHV�DQ�³LQMXU\´�WR�WKH�SHUVRQ�RU�SURSHUW\�RI�WKH�HPSOR\HH�VXIILFLHQW
WR�VWDWH�D�FODLP�IRU�UHOLHI�XQGHU����8�6�&�������������ZKLFK�SURYLGHV�IRU�FLYLO
OLDELOLW\� ZLWK� UHVSHFW� WR� FRQVSLUDFLHV� WR� LQMXUH� D� ZLWQHVV� ³LQ� KLV� SHUVRQ� RU
SURSHUW\´�DV�D�UHVXOW�RI�WKDW�SHUVRQ�WHVWLI\LQJ�LQ�D�FRXUW�RI�WKH�8QLWHV�6WDWHV�
LQ� D� FDVH� ZKHUH� DQ� HPSOR\HH� DOOHJHG� WKDW� FXUUHQW� DQG� IRUPHU� FRUSRUDWH
RIILFHUV� FRQVSLUHG� WR� GLVFKDUJH� KLP� LQ� RUGHU� WR� LQWLPLGDWH� DQG� UHWDOLDWH
DJDLQVW�KLP�IRU�FRRSHUDWLQJ�ZLWK�WKH�IHGHUDO�DJHQWV�LQ�DQ�LQYHVWLJDWLRQ�RI�KLV
HPSOR\HU� IRU� 0HGLFDUH� IUDXG� DQG� DSSHDULQJ� WR� WHVWLI\� DW� WKH� JUDQG� MXU\
SURFHHGLQJV�

����*HDU\��VXSUD�DW����������$��G�DW������5REHUWV��-��GLVVHQWLQJ��
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LW�LV�IDU�WRR�ODWH�LQ�WKH�GD\�IRU�WKLV�&RXUW�WR�LQGXOJH�LWVHOI�E\
ILFWLRQDOL]LQJ� WKDW� WKH� GRFWULQH� RI� IUHHGRP� RI� FRQWUDFW
MXVWLILHV� LQVXODWLRQ� RI� DQ� HPSOR\HU¶V� DUELWUDU\� DQG� DEXVLYH
H[HUFLVH�RI�KLV�SRZHU�RI�GLVFKDUJH�

,� EHOLHYH� WKDW� WRGD\¶V� VRFLHW\� KDV� D� FRPSHOOLQJ� LQWHUHVW� LQ� SUHYHQWLQJ� WKH

VLJQLILFDQW�ZDVWH� RI� WD[SD\HU� IXQGV� WKURXJK� IUDXGXOHQW� ELOOLQJ� SUDFWLFHV� E\

KHDOWK�FDUH�SURYLGHUV�� �:H�PXVW�HQVXUH� WKH�DYDLODELOLW\�RI� IHGHUDOO\� IXQGHG

KHDOWK�FDUH�LQVXUDQFH�IRU�WKH�SRRU��GLVDEOHG��DQG�WKH�HOGHUO\�

���� (PSOR\HHV�VKRXOG�QRW�EH�VDFULILFHG�RQ�WKH�DOWDU�RI�WKH�HPSOR\HH�DW�ZLOO

GRFWULQH�IRU�UHSRUWLQJ�VXVSHFWHG�0HGLFDUH�IUDXG�WKURXJK�SURSHU�FKDQQHOV�LQ

WKH� FRXUVH� RI� WKHLU� HPSOR\PHQW�� � )RU� WKHVH� UHDVRQV�� ,� UHVSHFWIXOO\�� EXW

YLJRURXVO\��GLVVHQW�IURP�WKH�PDMRULW\¶V�YLHZ�WKDW�QR�SXEOLF�SROLF\�H[FHSWLRQ�LV

FRJQL]DEOH� LQ� WKLV� FDVH� DQG� ZRXOG� UHLQVWDWH� 6SLHUOLQJ¶V� FDXVH� RI� DFWLRQ� IRU

ZURQJIXO�GLVFKDUJH�


