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��� 7KLV�LV�DQ�DSSHDO�IURP�D�WULDO�FRXUW�RUGHU�GHQ\LQJ�$SSHOODQW¶V�3HWLWLRQ

WR�([SXQJH���:H�UHYHUVH�DQG�UHPDQG�

��� $SSHOODQW� ZDV� DUUHVWHG� DQG� FKDUJHG� ZLWK� UDSH�� VH[XDO� DVVDXOW�

DJJUDYDWHG�LQGHFHQW�DVVDXOW�DQG�LQGHFHQW�DVVDXOW�LQ�UHODWLRQ�WR�KLV�DVVDXOW�RI

D� IHOORZ� VWXGHQW� LQ� KHU� GRUPLWRU\� URRP�� � 3XUVXDQW� WR� D� SOHD� DJUHHPHQW

$SSHOODQW� SOHG� JXLOW\� WR� VLPSOH� DVVDXOW� DQG� LQGHFHQW� H[SRVXUH�� � 7KH

UHPDLQLQJ�FKDUJHV�ZHUH�QROOH�SURVVHG����7KHUHDIWHU�$SSHOODQW�ILOHG�D�SHWLWLRQ

WR�H[SXQJH�KLV�UHFRUG�RI�WKH�FKDUJHV�WKDW�ZHUH�QROOH�SURVVHG���7KH�WULDO�FRXUW

GHQLHG�WKLV�UHTXHVW�SURPSWLQJ�WKH�ILOLQJ�RI�WKLV�DSSHDO�

��� ,Q� FRQVLGHULQJ� $SSHOODQW¶V� H[SXQJHPHQW� SHWLWLRQ� WKH� WULDO� FRXUW

UHFRJQL]HG�WKDW�WKHUH�LV�D�GLVWLQFWLRQ�SURYLGHG�LQ�WKH�ODZ�EHWZHHQ�VLWXDWLRQV

ZKHUH�FKDUJHV�KDYH�UHVXOWHG�LQ�D�FRQYLFWLRQ��DQG�ZKHUH�WKH�FKDUJHV�GLG�QRW
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∗�5HWLUHG�-XVWLFH�DVVLJQHG�WR�WKH�6XSHULRU�&RXUW�
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UHVXOW�LQ�D�FRQYLFWLRQ��� � ,Q�PDWWHUV�ZKLFK�KDYH� UHVXOWHG� LQ�D�FRQYLFWLRQ����

3D�&�6�$���������E�����GLUHFWV�WKDW�H[SXQJHPHQW�PD\�RFFXU�RQO\�ZKHUH�WKH

³VXEMHFW� RI� WKH� LQIRUPDWLRQ� UHDFKHV����\HDUV� RI� DJH� DQG�KDV� EHHQ� IUHH� RI

DUUHVW�RU�SURVHFXWLRQ�IRU�WHQ�\HDUV´�RU�ZKHUH�WKDW�LQGLYLGXDO�³KDV�EHHQ�GHDG

IRU�WKUHH�\HDUV�´��+RZHYHU��ZKHUH�D�VXVSHFW�ZDV�FKDUJHG�EXW�QRW�FRQYLFWHG

DQG� WKH�FRXUW� LV�SUHVHQWHG�ZLWK� D� SHWLWLRQ� WR� H[SXQJH�� WKH�&RPPRQZHDOWK

EHDUV� WKH� EXUGHQ� RI� MXVWLI\LQJ� UHWHQWLRQ� RI� WKH� DUUHVW� UHFRUG�

&RPPRQZHDOWK� Y�� :H[OHU�� ���� $��G� ���� �3D�� ������� � 7KH� WULDO� FRXUW

FRQFOXGHG�WKH�KLJKHU�VWDQGDUG�DSSOLFDEOH�WR�WKRVH�FRQYLFWHG�RI�WKH�FKDUJHV

ZRXOG�DSSO\� LQ� WKLV�FDVH�VLQFH�$SSHOODQW¶V�DUUHVWV�KDG� UHVXOWHG� LQ�D� UHODWHG

FRQYLFWLRQ�� �7KH�FRXUW� VWDWHG�� ³D�FRQYLFWLRQ� DQG� WKH� FKDUJHV� LW� VWHPV� IURP

DUH� 6LDPHVH� WZLQV� ZKLFK� FDQQRW� VXUYLYH� D� VHSDUDWLRQ�� � $� SDUWLDO

H[SXQJHPHQW�ZRXOG�UHQGHU�WKH�UHPDLQLQJ�UHFRUG�GHYRLG�RI�PHDQLQJ�´���7ULDO

FRXUW�RSLQLRQ����������DW���

��� ,Q� VXSSRUW� RI� LWV� UXOLQJ� WKH� WULDO� FRXUW� UHOLHG� RQ� &RPPRQZHDOWK� Y�

'REVRQ������$��G�������3D��6XSHU�� ������� D� FDVH� LQ�ZKLFK� WKH� DSSHOODQW

VRXJKW�WR�H[SXQJH�DUUHVWV�ZKLFK�UHVXOWHG�LQ�FRQYLFWLRQV�RQ�VRPH��EXW�QRW�DOO

RI� WKH� FKDUJHV�� � 6SHFLILFDOO\�� WKH� FRXUW� FRQVLGHUHG� WKH� UHTXHVW� IRU

H[SXQJHPHQW� RI� DQ� DUVRQ� FKDUJH� IRU� ZKLFK� WKH� DSSHOODQW� ZDV� HYHQWXDOO\

IRXQG�QRW�JXLOW\�� �7KH�WULDO�FRXUW�UHIXVHG�WKH�UHTXHVW� IRU�H[SXQJHPHQW�DQG

WKLV� FRXUW� DIILUPHG�� �:H� VWDWHG� WKDW� ³H[SXQJHPHQW�PXVW� EH� GHQLHG�ZKHUH

DSSHOODQW�KDG�EHHQ�FRQYLFWHG�RQ�VRPH�RI�WKH�FKDUJHV�EXW�DFTXLWWHG�RQ�RWKHU
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OHVVHU�RU�UHODWHG�FKDUJHV�DULVLQJ�RXW�RI�WKH�VDPH�LQFLGHQW�H[FHSW�DV�SURYLGHG

LQ����3D�&�6���������´���,G��DW���������7KH�WULDO�FRXUW�LQ�WKLV�FDVH�UHOLHG�XSRQ

WKH� 'REVRQ� UXOLQJ� WR� FRQFOXGH� WKDW� $SSHOODQW� ZDV� QRW� HQWLWOHG� WR

H[SXQJHPHQW� RQ� WKH� QROOH� SURVVHG� FKDUJHV� EHFDXVH� KH� ZDV� FRQYLFWHG� RI

UHODWHG�FKDUJHV�FRQFHUQLQJ�WKH�VDPH�LQFLGHQW�

��� 7KH�WULDO�FRXUW�GLG�QRW��KRZHYHU��UHFRJQL]H�WKDW�IROORZLQJ�WKH�GHFLVLRQ

LQ�'REVRQ��RXU�6XSUHPH�&RXUW�LQ�&RPPRQZHDOWK�Y��'�0�������$��G����

�3D�� ������ KHOG� WKDW� D� SHWLWLRQHU� VHHNLQJ� H[SXQJHPHQW� LQ� D� FDVH� ZKLFK

UHVXOWHG�LQ�DQ�DFTXLWWDO�LV�DXWRPDWLFDOO\�HQWLWOHG�WR�H[SXQJHPHQW�RI�KLV�DUUHVW

UHFRUG�� � 7KXV�� WKH� UXOLQJ� LQ�'REVRQ�� LQ� UHODWLRQ� WR� WKH� DUVRQ� FKDUJHV� IRU

ZKLFK� WKH� DSSHOODQW� ZDV� IRXQG� QRW� JXLOW\�� LV� QR� ORQJHU� YDOLG�� � )XUWKHU� LQ

'�0��� WKH� FRXUW� UHLWHUDWHG� WKH� VWDQGDUG� ORQJ� DSSOLHG� WR� WKRVH� ZKR� VHHN

H[SXQJHPHQW� RI� PDWWHUV� ZKLFK� DUH� WHUPLQDWHG� ZLWKRXW� FRQYLFWLRQ�� � ,Q

LQVWDQFHV� RI� DUUHVWV�ZKLFK� DUH� WHUPLQDWHG�E\�PHDQV� RI�QROOH� SURV� RU� $5'�

'�0�� LQVWUXFWV� WKDW�FRXUWV�DUH� WR�HQJDJH� LQ�D� EDODQFLQJ� WHVW� DV� RXWOLQHG� LQ

&RPPRQZHDOWK� Y�� :H[OHU�� ���� $��G� ���� �3D�� ������� DQG

&RPPRQZHDOWK�Y�� ,DFLQR�� ����$��G����� �3D�� 6XSHU�� ������� �'�0��� ���

$��G� DW� ����� 7KDW� WHVW� UHTXLUHV� WKH� &RPPRQZHDOWK� WR� EHDU� WKH� EXUGHQ� RI

DIILUPDWLYHO\� MXVWLI\LQJ� ZK\� WKH� DUUHVW� UHFRUG� VKRXOG� QRW� EH� H[SXQJHG�

:H[OHU������$��G�DW�����

��� 7KLV�FRXUW�UHFRJQL]HG�WKH�DSSOLFDELOLW\�RI�WKH�H[SXQJHPHQW�WHVW�DQG�WKH

&RPPRQZHDOWK¶V�EXUGHQ�LQ�D�FDVH�VLPLODU�WR�WKDW�SUHVHQWHG�EHIRUH�XV�LQ�,Q
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WKH� 0DWWHU� RI� 3IODXP�� ���� $��G� ����� �3D�� 6XSHU�� ������� � 7KHUHLQ� WKH

DSSHOODQW�ZDV�FKDUJHG�ZLWK�EXUJODU\��FULPLQDO�WUHVSDVV��WKHIW�DQG�GLVRUGHUO\

FRQGXFW���7KH�DSSHOODQW�SOHG�JXLOW\�WR�RQO\�WKH�GLVRUGHUO\�FRQGXFW�FKDUJH�DQG

WKH�RWKHUV�ZHUH�GURSSHG�� �:KHQ�SUHVHQWHG�ZLWK�D� SHWLWLRQ� WR� H[SXQJH� WKH

FRXUW�UHIXVHG���7KH�WULDO�FRXUW�IRXQG�WKDW�WKH�JXLOW\�SOHDV�WR�WKH�OHVVHU�FKDUJH

GHPRQVWUDWHG� VRPH� FXOSDELOLW\� RQ� WKH� GHIHQGDQW¶V� SDUW� LQ� UHODWLRQ� WR� WKH

RWKHU�FKDUJHV���7KH�WULDO�FRXUW�UXOHG�WKDW�WKH�SOHD�RI�JXLOW�FDXVHG�WKH�EXUGHQ

WR�VKLIW�WR�WKH�GHIHQGDQW�WR�VKRZ�QRQ�FXOSDELOLW\�DQG�D�ULJKW�WR�EH�IUHH�IURP

KDUP�DQFLOODU\�WR�WKH�DUUHVW�UHFRUG�ZKLFK�ZRXOG�H[FHHG�WKH�&RPPRQZHDOWK¶V

LQWHUHVW�LQ�PDLQWDLQLQJ�WKH�DUUHVW�UHFRUGV���7KLV�FRXUW�UHYHUVHG�DQG��RUGHUHG

WKH�ORZHU�FRXUW�WR�JUDQW�WKH�H[SXQJHPHQW���:H�VSHFLILFDOO\�UHMHFWHG�WKH�WULDO

FRXUW¶V�FRQFOXVLRQ�WKDW�D�JXLOW\�SOHD� WR�D� OHVVHU�FKDUJH�QHFHVVDU\� LPSOLHV�D

GHIHQGDQW¶V� JXLOW� WR� RWKHU� FKDUJHV� WKDW� KDYH� EHHQ� GURSSHG�� � :H� IXUWKHU

VWDWHG��³1RU�GR�ZH�DJUHH�ZLWK�WKH�ORZHU�FRXUW�WKDW�WKH�EXUGHQ�RI�SURRI�RQ

QRQ�FXOSDELOLW\� VKLIWHG� WR� DSSHOODQW�� � 7KH� EXUGHQ� UHVWHG� ZLWK� WKH

&RPPRQZHDOWK�WR�LQWURGXFH�µFRPSHOOLQJ�HYLGHQFH�WR�MXVWLI\�UHWHQWLRQ�RI�VXFK

LQIRUPDWLRQ�¶´� ,G�� DW� ���������� �FLWLQJ� &RPPRQZHDOWK� Y�� 0DORQH�� ���

$��G�����������3D��6XSHU���������

��� ,QGLYLGXDOV� KDYH� WKH� ULJKW�� DV� DQ� DGMXQFW� WR� GXH� SURFHVV�� WR� VHHN

H[SXQJHPHQW�RI�WKHLU� FULPLQDO� UHFRUGV�ZKLFK� FDQ�EH�HIIHFWXDWHG� WKURXJK�D

KHDULQJ���,Q�3IODXP�ZH�VWDWHG�

3XQLVKPHQW�RI�WKH� LQQRFHQW� LV�WKH�FOHDUHVW�GHQLDO�RI� OLIH�� OLEHUW\
DQG� SURSHUW\� ZLWKRXW� GXH� SURFHVV� RI� ODZ�� � 7R� UHPHG\� VXFK� D
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VLWXDWLRQ��DQ�LQGLYLGXDO�PXVW�EH�DIIRUGHG�D�KHDULQJ�WR�SUHVHQW�KLV
FODLP�WKDW�KH�LV�HQWLWOHG�WR�DQ�H[SXQJHPHQW�±�WKDW�LV��EHFDXVH�DQ
LQQRFHQW� LQGLYLGXDO� KDV� D� ULJKW� WR� EH� IUHH� IURP� XQZDUUDQWHG
SXQLVKPHQW�� D� FRXUW�KDV� WKH� DXWKRULW\� WR� UHPHG\� WKH� GHQLDO� RI
WKDW�ULJKW�E\�RUGHULQJ�H[SXQJHPHQW�RI�WKH�DUUHVW�UHFRUG�

3IODXP������$��G�DW�������FLWLQJ�0DORQH������$��G�DW������

��� ,Q� WKLV� FDVH� LQ� VXSSRUW� RI� KLV� UHTXHVW� IRU� H[SXQJHPHQW� $SSHOODQW

DOOHJHG�LQ�KLV�SHWLWLRQ�WKDW�KH�LV����\HDUV�ROG��D�FROOHJH�VWXGHQW��DQG�WKDW�KH

KDG� QHYHU� EHHQ� DUUHVWHG� SULRU� WR� WKLV� LQFLGHQW�� � +H� IXUWKHU� DOOHJHG� WKDW

PDLQWHQDQFH�RI�WKH�UHFRUG�ZRXOG�EH�KDUPIXO�WR�KLV�UHSXWDWLRQ�DQG�OLNHO\�WR

LQWHUIHUH� ZLWK� KLV� HDUQLQJV� DQG� OLYHOLKRRG�� � :KLOH� WKH� &RPPRQZHDOWK� VHW

IRUWK�D�JHQHUDO�GHQLDO�RI�WKHVH�DOOHJDWLRQV�LW�LV�LQFXPEHQW�XSRQ�LW�WR�SURYH�DW

D� KHDULQJ� FRPSHOOLQJ� MXVWLILFDWLRQ� WR� UHWDLQ� UHFRUG� LQIRUPDWLRQ� RI� WKHVH

FKDUJHV�ZKLFK�GLG�QRW�UHVXOW�LQ�D�FRQYLFWLRQ�

��� 7KXV��EHFDXVH�WKH�WULDO�FRXUW�LQFRUUHFWO\�FRQFOXGHG�WKDW�LW�ZDV�ZLWKRXW

WKH�DXWKRULW\�WR�JUDQW�$SSHOODQW¶V�UHTXHVW�IRU�H[SXQJHPHQW�RI�FKDUJHV�ZKLFK

ZHUH� QROOH� SURVVHG� ZH� UHPDQG� WKLV� PDWWHU� WR� WKH� WULDO� FRXUW� IRU

UHFRQVLGHUDWLRQ�RI�$SSHOODQW¶V�UHTXHVW�

���� 2UGHU�UHYHUVHG���&DVH�UHPDQGHG���-XULVGLFWLRQ�UHOLQTXLVKHG�


