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23,1,21�%<�0217(0852��-�� )LOHG���-XO\���������

��� 7KLV� LV� DQ� DSSHDO� IURP� DQ� RUGHU� JUDQWLQJ� WKH� VXPPDU\� MXGJPHQW

PRWLRQ� RI� $SSHOOHHV�� +RVSLWDO� RI� WKH� 8QLYHUVLW\� RI� 3HQQV\OYDQLD� DQG� 3HQQ

+HDOWK�6\VWHPV��LQ�DQ�DFWLRQ�IRU�QHJOLJHQFH�DQG�ODFN�RI�LQIRUPHG�FRQVHQW�

��� $W� WKH� DJH� RI� WZR�� $SSHOODQW�� QRZ� ���� ZDV� GLDJQRVHG� ZLWK� 2OOLHU¶V

GLVHDVH�� D� UDUH� GLVRUGHU� RI� WKH� VNHOHWDO� V\VWHP� ZKLFK� SURGXFHV� PXOWLSOH

EHQLJQ� FDUWLODJLQRXV� OHVLRQV�� OHDYLQJ� WKH� ERQHV� EULWWOH� DQG� VXVFHSWLEOH� WR

EUHDNDJH�� � 7KH� GLVHDVH� HYHQWXDWHG� LQ� WKH� DPSXWDWLRQ� RI� $SSHOODQW¶V� ULJKW

IRRW�LQ�������DV�ZHOO�DV�VXUJLFDO�SURFHGXUHV�RQ��LQWHU�DOLD��KLV�OHIW�DQNOH�DQG

KLV�ZULVW�� �$SSHOODQW�KDV�DOVR�VXIIHUHG� IURP�D�KHDUW�PXUPXU� VLQFH� LQIDQF\�

DQG�ZDV�LQ�UHFHQW�\HDUV��GLDJQRVHG�ZLWK�KLJK�EORRG�SUHVVXUH���+H�KDV�EHHQ

LQ�D�ZKHHO�FKDLU�VLQFH�������DQG�XQGHUZHQW�VXUJHU\�LQ������IRU�UHPRYDO�RI�D

EHQLJQ�FDUWLODJLQRXV�JURZWK�LQ�KLV�EUDLQ�
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��� ,Q�������$SSHOODQW�ZDV�UHIHUUHG�WR�'U��5REHUW�=DJHU��D�QHXURVXUJHRQ

RQ�VWDII�DW�$SSHOOHH�+RVSLWDO�� IRU�WUHDWPHQW�RI�D�SUHYLRXVO\�GLDJQRVHG�EUDLQ

WXPRU���%HFDXVH�WKH�V\PSWRPV�ZLWK�ZKLFK�$SSHOODQW�SUHVHQWHG�WR�'U��=DJHU

KDG�EHHQ�DFFRPSDQLHG�E\�VNLQ� OHVLRQ�� FKDUDFWHULVWLF�RI�D� GLIIHUHQW� GLVHDVH�

WKH� RYHUDOO� GLDJQRVLV� RI�KLV� FRQGLWLRQ�ZDV� FKDQJHG� IURP�2OOLHU¶V� GLVHDVH� WR

0DIIXFFL¶V� V\QGURPH�� � 7KH� WZR� DUH� VLPLODU� H[FHSW� WKDW� 0DIIXFFL¶V�� DQRWKHU

UDUH� JHQHWLF� GLVRUGHU� ZKLFK� DOVR� SURGXFHV� PXOWLSOH� WXPRUV�� LV� PRUH

IUHTXHQWO\�DVVRFLDWHG�ZLWK�PDOLJQDQFLHV�WKDQ�LV�2OOLHU¶V��7KH�WXPRU�IRU�ZKLFK

$SSHOODQW� VRXJKW� WUHDWPHQW� IURP� 'U�� =DJHU� ZDV� D� ODUJH� PDVV�PDOLJQDQF\

GLVSODFLQJ�WKH�EUDLQ�VWHP���,W�RFFXUUHG�DW�WKH�VDPH�VLWH�DV�WKH������JURZWK�

DOWKRXJK�WKDW�WXPRU�ZDV�D�QRQ�PDOLJQDQW�OHVLRQ�RI�D�GLIIHUHQW�W\SH�

��� ,Q�$XJXVW�RI�������ZKHQ�D�FUDQLRWRP\�ZDV�SHUIRUPHG� WR� UHGXFH� WKH

WXPRU���D�����FP��ERQH�IODS�H[FLVHG�LQ�WKH������VXUJHU\�ZDV�DJDLQ�UHPRYHG�

DQG�WKH�VXUJLFDO�VLWH�ZDV�IXUWKHU�HQODUJHG�E\�WKH�H[FLVLRQ�RI�VPDOO�SLHFHV�RI

$SSHOODQW¶V� WHPSRUDO� ERQH�� � 7KH� ERQH� IODS� ZDV� WR� EH� VWRUHG� LQ� D� IUHH]HU

XQGHU� VWHULOH� FRQGLWLRQV�� UHDG\� IRU� UHLPSODQWDWLRQ� DIWHU� SRVW�RSHUDWLYH

VZHOOLQJ�KDG� VXEVLGHG�� WKH� H[WHQVLRQ�DUHD� IURP�ZKLFK� WKH� UHPDLQLQJ� ERQH

IUDJPHQWV�KDG�EHHQ�UHPRYHG�ZRXOG�QRW�EH�UHFRYHUHG�E\�ERQH�EXW�E\�WKH

����������������������������������
�
�$� WXPRU� KDG� EHHQ� UHPRYHG� IURP�$SSHOODQW¶V� QRVH� VRPHWLPH� SULRU� WR� KLV
VHHLQJ�'U��=DJHU�

��7KHUH� LV�QR�FODLP�RI�QHJOLJHQFH�ZLWK� UHVSHFW� WR� WKH� VXUJHU\�� 7KUHH�RWKHU
LQRSHUDEOH� EUDLQ� WXPRUV� IURP� ZKLFK� $SSHOODQW� VXIIHUHG� DW� WKH� VDPH� WLPH
ZHUH�WUHDWHG�E\�UDGLDWLRQ�WKHUDS\�
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WHPSRUDO�PXVFOH���:KHQ�WKH�ERQH�IODS�ZDV�UHWULHYHG��KRZHYHU��LW�ZDV�IRXQG

WR�KDYH�EHHQ�FRQWDPLQDWHG��WKHUHIRUH�D�SLHFH�RI�WLWDQLXP�PHVK�ZDV�SODFHG

RYHU�WKH�VXUJLFDO�VLWH�

��� ,Q�2FWREHU�RI�������$SSHOODQW�FRPPHQFHG�WKH�LQVWDQW�DFWLRQ��FODLPLQJ

WKDW�$SSHOOHHV�KDG�QHJOLJHQWO\�IDLOHG�WR�SUHVHUYH�WKH�ERQH�IODS��DQG�WKDW�DV�D

UHVXOW� KH� KDG� VXIIHUHG� SHUPDQHQW� GLVILJXUHPHQW�� SDLQ�� GHSUHVVLRQ� DQG� D

SDWKRORJLFDO� IHDU�RI�EUDLQ� LQMXU\�� � 7KH� FRPSODLQW� DOVR� DVVHUWHG� WKDW� KH�KDG

EHHQ�VXEMHFWHG�WR�D�EDWWHU\�EHFDXVH�KH�KDG�QHYHU�EHHQ�LQIRUPHG�WKDW�ORVV�RI

WKH�ERQH�IODS�ZDV�D�ULVN�LQKHUHQW�LQ�WKH�VXUJHU\�

��� � ,Q� -XO\� RI� ������ $SSHOOHHV� VRXJKW� VXPPDU\� MXGJPHQW� RQ� WKH� EDVLV

WKDW�$SSHOODQW�KDG�QHYHU�SURYLGHG�DQ�H[SHUW�UHSRUW�ZLWK�ZKLFK�WR�SURYH�KLV

FDVH���$SSHOODQW¶V�$XJXVW���UHSO\�WR�WKH�VXPPDU\�MXGJPHQW�PRWLRQ�DVVHUWHG

WKDW�WKH� UHDVRQ� IRU� WKH�DEVHQFH�RI� VXFK�D� UHSRUW�ZDV�$SSHOOHHV¶� UHIXVDO� WR

FRRSHUDWH� ZLWK� KLV� GLVFRYHU\� UHTXHVWV�� � 1HYHUWKHOHVV�� WKH� UHSO\� ZDV

DFFRPSDQLHG� E\� D� UHSRUW� GDWHG� -XO\� ���� ������ � 7KH� WULDO� FRXUW� KHOG� WKH

PRWLRQ�LQ�DEH\DQFH��DQG�H[WHQGHG�WKH�SHULRG�GXULQJ�ZKLFK�$SSHOODQW�PLJKW

ILOH� D� VXSSOHPHQWDU\� H[SHUW� UHSRUW�� � +H� GLG� VR� RQ� 2FWREHU� ��� ������ � 2Q

2FWREHU�����WKH�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�ZDV�JUDQWHG��DQG�WKLV�DSSHDO

IROORZHG�

,Q� UHYLHZLQJ�D�JUDQW� RI� VXPPDU\� MXGJPHQW�� DQ� DSSHOODWH
FRXUW�PD\�GLVWXUE�WKH�RUGHU�RI� WKH� WULDO� FRXUW� RQO\�ZKHUH� WKHUH
KDV� EHHQ� DQ� HUURU� RI� ODZ� RU� PDQLIHVW� DEXVH� RI� GLVFUHWLRQ�
1HYHUWKHOHVV��WKH�VFRSH�RI�UHYLHZ�LV�SOHQDU\��WKH�DSSHOODWH�FRXUW
VKDOO�DSSO\�WKH�VDPH�VWDQGDUG�IRU�VXPPDU\�MXGJPHQW�DV�WKH�WULDO
FRXUW������
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7KH� UHFRUG� LV�WR�EH�YLHZHG� LQ� WKH� OLJKW�PRVW� IDYRUDEOH� WR
WKH� QRQPRYLQJ� SDUW\�� DQG� DOO� GRXEWV� DV� WR� WKH� SUHVHQFH� RI� D
JHQXLQH� LVVXH� RI� PDWHULDO� IDFW� PXVW� EH� UHVROYHG� DJDLQVW� WKH
PRYLQJ�SDUW\�

$OEULJKW�Y��$ELQJWRQ�0HPRULDO�+RVSLWDO������3D�������������������$��G

������������������FLWDWLRQV�RPLWWHG��

��� 3D�5�&�3���������SURYLGHV�WKDW�

���$IWHU� WKH� UHOHYDQW� SOHDGLQJV� DUH� FORVHG� EXW� ZLWKLQ� VXFK� WLPH� DV� QRW� WR
XQUHDVRQDEO\� GHOD\� WULDO�� DQ\� SDUW\� PD\� PRYH� IRU� VXPPDU\� MXGJPHQW� LQ
ZKROH�RU�LQ�SDUW�DV�D�PDWWHU�RI�ODZ

��� ZKHQHYHU� � WKHUH� LV� QR� JHQXLQH� LVVXH� RI� PDWHULDO� IDFW� DV� WR� D
QHFHVVDU\�HOHPHQW�RI�WKH�FDXVH�RI�DFWLRQ�RU�GHIHQVH�ZKLFK�FRXOG
EH�HVWDEOLVKHG�E\�DGGLWLRQDO�GLVFRYHU\�RU�H[SHUW�UHSRUW��RU

��� LI��DIWHU�WKH�FRPSOHWLRQ�RI�GLVFRYHU\�UHOHYDQW�WR�WKH�PRWLRQ�
LQFOXGLQJ�WKH�SURGXFWLRQ�RI�H[SHUW�UHSRUWV��DQ�DGYHUVH�SDUW\�ZKR
ZLOO� EHDU� WKH� EXUGHQ� RI� SURRI� DW� WULDO� KDV� IDLOHG� WR� SURGXFH
HYLGHQFH� RI� IDFWV� HVVHQWLDO� WR� WKH� FDXVH� RI� DFWLRQ� RU� GHIHQVH
ZKLFK�LQ�D�MXU\�WULDO�ZRXOG�UHTXLUH�WKH�LVVXHV�WR�EH�VXEPLWWHG�WR�D
MXU\���

7KH� SURRI� UHTXLUHG� IRU� D� SULPD� IDFLH� VKRZLQJ� RI� QHJOLJHQFH� LV
WKDW�D�GXW\�ZDV�RZHG�DQG�EUHDFKHG��WKH�EUHDFK�ZDV�WKH�FDXVH�RI�WKH
LQMXU\��DQG�GDPDJHV� UHVXOWHG� IURP�WKH�KDUP�WKXV�FDXVHG��0LW]HOIHOW
Y�� .DPULQ�� ���� 3D�� ��� ���� ���� $��G� ����� ���� �������� �:KHUH� WKH
DOOHJHG� QHJOLJHQFH� LV� PHGLFDO� LQ� QDWXUH�� WKH� SODLQWLII� PXVW� SUHVHQW
HYLGHQFH� IURP�DQ�H[SHUW� ³ZKR�ZLOO� WHVWLI\�� WR� D� UHDVRQDEOH� GHJUHH�RI
PHGLFDO� FHUWDLQW\�� WKDW� WKH� DFWV� RI� WKH� SK\VLFLDQ� GHYLDWHG� IURP� JRRG
DQG� DFFHSWDEOH� PHGLFDO� VWDQGDUGV�� DQG� WKDW� VXFK� GHYLDWLRQ� ZDV� WKH
FDXVH�RI�WKH�KDUP�VXIIHUHG�´�,G��DW���������$��G�DW�����

&KHFFLR�Y��)UDQNIRUG�+RVSLWDO������$��G�������������3D��6XSHU��������

��� :H�DOVR�QRWH�RXU�6XSUHPH�&RXUW¶V�UHFRJQLWLRQ�WKDW

WKH�PHUH�RFFXUUHQFH�RI�DQ�LQMXU\�GRHV�QRW�SURYH�QHJOLJHQFH��DQG
WKDW� DQ� DGPLWWHGO\� QHJOLJHQW� DFW� GRHV� QRW� QHFHVVDULO\� HQWDLO
OLDELOLW\�� UDWKHU� HYHQ� ZKHQ� LW� LV� HVWDEOLVKHG� WKDW� WKH� GHIHQGDQW
EUHDFKHG� VRPH�GXW\� RI� FDUH� RZHG� WKH�SODLQWLII�� LW� LV� LQFXPEHQW
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XSRQ� D� SODLQWLII� WR� HVWDEOLVK� D� FDXVDO� FRQQHFWLRQ� EHWZHHQ
GHIHQGDQW¶V�FRQGXFW�DQG�WKH�SODLQWLII¶V�LQMXU\�

+DPLO�Y��%DVKOLQH������3D����������������$��G������������������� ��

��� $SSHOODQW�ILUVW�DUJXHV�WKDW�QR�H[SHUW�UHSRUW�ZDV�QHFHVVDU\�LQ

�WKLV�PDWWHU� EHFDXVH� KLV� LQMXULHV� DUH� ³WKH� REYLRXV�� LPPHGLDWH� DQG� QDWXUDO

FRQVHTXHQFHV� RI� WKH� QHJOLJHQW� HYHQW�´� �$SSHOODQW¶V� EULHI� DW� ���� � +H� DOVR

LQVLVWV�WKDW�HYHQ�ZHUH�VXFK�H[SHUW�RSLQLRQ�UHTXLUHG��KH�KDV�SURYLGHG�LW�

���� 7KH�ORJLFDO�SURJUHVVLRQ�$SSHOODQW�HVSRXVHV�LV�DV�IROORZV��EHFDXVH�WKH

ERQH� IODS� ZDV� FRQWDPLQDWHG� DQG� UHQGHUHG� XVHOHVV� WKURXJK� $SSHOOHHV¶

QHJOLJHQFH��D�WLWDQLXP�LQVHUW�ZDV�XVHG�WR�FRYHU�WKH�VXUJLFDO�ILHOG��$SSHOODQW

QRZ� VXIIHUV� IURP� GLVILJXUHPHQW�� KHDGDFKHV� DQG� GHSUHVVLRQ�� WKHUHIRUH�� WKH

FDXVH�RI�$SSHOODQW¶V�LQMXULHV�LV�WKH�WLWDQLXP�PHVK�ZKLFK�ZDV�VXEVWLWXWHG�IRU

WKH�ERQH�IODS�EHFDXVH�RI�$SSHOOHHV¶�QHJOLJHQFH���&LWLQJ�FDVHV�ZKLFK�VWDQG�IRU

WKH� SURSRVLWLRQ� WKDW� OD\� WHVWLPRQ\� LV� VXIILFLHQW� WR� HVWDEOLVK� D� FDXVDO

FRQQHFWLRQ�EHWZHHQ�DQ�HYHQW�DQG�DQ�LQMXU\�ZKHQ�WKH�FRQQHFWLRQ�LV�REYLRXV�

F�I��/DWWDQ]H�Y��6LOYHUVWULQL������$��G������3D��6XSHU���������$SSHOODQW¶V

DUJXPHQW�LV�SUHGLFDWHG�RQ�WKH�DVVXPSWLRQ�WKDW�WKH�SKRWRJUDSKV�DSSHQGHG�WR

KLV� DQVZHU� WR� $SSHOOHH¶V� 0RWLRQ� IRU� 6XPPDU\� -XGJPHQW�� DQG� KLV� RZQ

GHSRVLWLRQ�WHVWLPRQ\��PDNH�WKH�FRQQHFWLRQ�REYLRXV�

���� 7KH�SUREOHP�KHUH�LV�WKDW�RQO\�WKH�GLVILJXUHPHQW�LV�REYLRXV�LQ�WKH�VHQVH

WKDW� LW� LV� REVHUYDEOH�� � 7KXV�� WKH� UHSHUFXVVLRQV� FODLPHG� WR� KDYH� SURFHHGHG

IURP� WKH� VXEVWLWXWLRQ� RI� WLWDQLXP� IRU� ERQH� PXVW� EH� H[DPLQHG� VHSDUDWHO\�

7KHUH�LV�QR�TXHVWLRQ�RI�WKH�GLUHFW�OLQN�EHWZHHQ�WKH�ORVV�RI�WKH�ERQH�IODS�DQG
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WKH�FRQVSLFXRXV�GHSUHVVLRQ�LQ�$SSHOODQW¶V�VNXOO��WKH�GDPDJH�LV�LPPHGLDWHO\

DSSDUHQW� WR� WKH� PRVW� FDVXDO� REVHUYHU�� � $FFRUGLQJO\�� WKLV� DVSHFW� RI

$SSHOODQW¶V�FODLP�VKRXOG�QRW�KDYH�EHHQ�VXEMHFW�WR�VXPPDU\�MXGJPHQW���7KH

RWKHU�FRQVHTXHQFHV�XUJHG�E\�$SSHOODQW�DV�D�SURGXFW�RI�WKH�ORVV�RI�WKH�ERQH

IODS�DUH�PRUH�SUREOHPDWLFDO��DQG�UHTXLUH�D�GLIIHUHQW�DQDO\VLV�

���� �:KLOH�LW�LV�EHOLHYDEOH�DQG�HYHQ�ORJLFDO�WKDW�KH�VXIIHUV�SDLQ��GHSUHVVLRQ

DQG� IHDU�� WKH�VRXUFH�RI� WKHVH�SUREOHPV� LV�QRW� VHOI� HYLGHQW�� FUHGLELOLW\� GRHV

QRW� OHDG� LQHOXFWDEO\� WR� D� ILQGLQJ� RI� FDXVDWLRQ�� QRU� GRHV� LW� SURYH� WKDW� WKH

LQMXULHV�ZRXOG�QRW�KDYH�EHHQ�VXVWDLQHG�DEVHQW�QHJOLJHQFH�RQ�$SSHOOHH¶V�SDUW

LQ�KDQGOLQJ�WKH�ERQH�IODS���6HH�+DPLO��VXSUD�

���� :KLOH� WKH� SKRWRJUDSKV�PDNH� FOHDU� WKDW� $SSHOODQW� GRHV� LQGHHG� VXIIHU

IURP� D� IDFLDO� GHIRUPLW\�� HYHQ� DFFHSWLQJ� DV� WUXH� KLV� DFFRXQWV� RI� KLV� SDLQ�

PHGLFDO� WHVWLPRQ\� LV� QHYHUWKHOHVV� QHFHVVDU\� WR� GHPRQVWUDWH� D� FDXVDO� OLQN

EHWZHHQ� WKH�VXEVWLWXWLRQ� RI� WLWDQLXP�PHVK� IRU� ERQH�DQG� WKH� REVHUYHG�DQG

UHSRUWHG�HIIHFWV�RI�VXFK�VXEVWLWXWLRQ���:LWKRXW�H[SHUW�DVVHVVPHQW��DWWULEXWLQJ

WKH�KHDGDFKHV�$SSHOODQW� QRZ� FRPSODLQV� RI� WR� WKH� WLWDQLXP� LQVHUW� LV� SXUHO\

VSHFXODWLYH�� � 7KH� KHDGDFKHV� H[LVWHG� SULRU� WR� WKH� VXUJHU\�� DQG� WKH� FXUUHQW

SDLQ�PLJKW� DV� HDVLO\� KDYH� UHVXOWHG� IURP� WKH� UHPDLQLQJ� WXPRUV� ZLWK� ZKLFK

$SSHOODQW�LV�DIIOLFWHG��IURP�WKH�UDGLDWLRQ�$SSHOODQW�UHFHLYHG�WR�WUHDW�WKHP��RU

IURP�UHSHDWHG�VXUJHU\�RQ�KLV�EUDLQ�� )XUWKHU��ZKHQ�$SSHOODQW�PHQWLRQHG� WR

'U��=DJHU�KLV�IHDU�WKDW�WKH�LQVHUW�ZRXOG�QRW�KDYH�EHHQ�DV�SURWHFWLYH�DV�ERQH�

KH�ZDV�WROG�WKHUH�ZDV�QR�UHDVRQ�ZK\�LW�ZRXOG�QRW�EH�
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���� �$SSHOODQW�DOVR�VXIIHUV�IURP�KHPLSDUHVLV�RQ�KLV�OHIW�VLGH��DWWULEXWDEOH�WR

WKH� WXPRU�� IRU� ZKLFK� KH� UHFHLYHV� SK\VLFDO� WKHUDS\�� $V� D� UHVXOW� RI� WKH

ZHDNQHVV�� VRPH� QRUPDO� DFWLYLWLHV� LQ� ZKLFK� KH� KDG� EHHQ� DFFXVWRPHG� WR

HQJDJH�DUH�QR�ORQJHU�DYDLODEOH�WR�KLP��,Q�DGGLWLRQ��WKHUH�LV�QR�IXQFWLRQ�LQ�KLV

ULJKW� H\HOLG�� ZKLFK� DOVR� DIIHFWV� KLV� DSSHDUDQFH��� 6XFK� OLPLWDWLRQV� DUH� D

UHDVRQDEOH� DOWHUQDWLYH� EDVLV� IRU� GHSUHVVLRQ�� 7KXV� WKH� FRQQHFWLRQ� EHWZHHQ

DQ\�QHJOLJHQFH�RQ�$SSHOOHHV¶�SDUW�DQG�WKH�LQMXULHV�LV��LQ�IDFW��QRW�DV�REYLRXV

DV�$SSHOODQW�ZRXOG�KDYH�XV�EHOLHYH���6SHFXODWLYH�FDXVDOLW\� LV� LQVXIILFLHQW� WR

GHIHDW� D� PRWLRQ� IRU� VXPPDU\� MXGJPHQW�� � ,W� LV� DW� WKLV� MXQFWXUH� WKDW� WKH

FRQWHQW�RI�$SSHOODQW¶V�H[SHUW�UHSRUWV�EHFRPHV�FULWLFDO�

���� �7KH� UHSRUWV�ZHUH�SUHSDUHG�E\�'U��5RJHU�)DUEHU��D�QHXURORJLVW�� �7KH

ILUVW� UHSRUW� UHFLWHV� $SSHOODQW¶V� FRPSODLQWV�� SDLQ� DQG� GHSUHVVLRQ� RYHU� WKH

DSSHDUDQFH�RI�KLV�KHDG��DQG�VXSSOLHV�WKH�IROORZLQJ�DQDO\VLV�

+H� GRHV� KDYH� VLJQLILFDQW� REYLRXV� SUREOHPV� KHUH� DQG� WKH
SUREOHPV�,�WKLQN�DUH�PDLQO\�UHODWHG�WR�KLV�UHDFWLRQ�WR�DSSHDULQJ
YHU\�XQXVXDO�ZLWK�WKLV�GHSUHVVHG�IODS��7KHUH�LV�QR�TXHVWLRQ�WKDW
WKH� WLWDQLXP�ZDV� QHFHVVDU\� WR� PDLQWDLQ� KLP� DQG� DOORZ� KLP� WR
IXQFWLRQ�DV�KH� LV�QRZ�� EXW� SV\FKLDWULFDOO\� KLV� UHDFWLRQ� LV� RQH�RI
REYLRXV�GLVPD\�DQG�GHSUHVVLRQ�WR�KDYLQJ�WKLV���,�WKLQN�WKLV�LV�WKH
PDMRU� SUREOHP�� � 7KH� SDLQ� SUREOHP� LV� DQRWKHU� SUREOHP� WKDW� LV
SUHVHQW�DQG�LV�RQH�WKDW�,� WKLQN�KH�LV�OLYLQJ�ZLWK�DQG�KDV�WR�OLYH
ZLWK�RQ�DQ�LQGHILQLWH�EDVLV�

,W�LV�GLIILFXOW� IRU�PH��DW�WKLV�SRLQW�� WR� ILJXUH�D�ZD\�DURXQG
ZRUNLQJ�ZLWK�KLV�PDMRU�GHSUHVVLRQ���2QH�REYLRXVO\�FDQ¶W�JHW�WKH
SHUFHQWDJH� GLYLGHG� XS� IURP� WKH� WXPRU� VXUJHU\� DQG� WKH
KHPLSDUHVLV�DQG�DOVR�WKHQ�IURP�WKH�FRVPHWLF�GHIHFW��EXW�WKDW�LV�D
VXEVWDQWLDO�RQH�

����������������������������������
�� 7KHUH� ZHUH� DOUHDG\� GHSUHVVLRQV� LQ� $SSHOODQW¶V� VNXOO� UHVXOWLQJ� IURP� EXUU
KROHV�GULOOHG�GXULQJ�WKH������FUDQLDO�VXUJHU\�
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�5HSRUW�RI�-XO\�����������

���� 7KH�VHFRQG�UHSRUW��UHDGV�LQ�SHUWLQHQW�SDUW�DV�IROORZV�

7KHUH�LV�QR�TXHVWLRQ�WKDW�KH�KDV�D�FRVPHWLF�GHIHFW�IURP�WKH�XVH
RI�WKH�PHVK��DV�RSSRVHG�WR�KLV�ERQH�IODS���+LV�RZQ�UHVSRQVH�WR
WKLV�REYLRXV�FRVPHWLF�GHIHFW�ZDV�RQH�RI�GLVPD\�DQG�KH�GLG�KDYH
DQ�REYLRXV�SV\FKLDWULF�UHDFWLRQ�WR�WKLV�

�5HSRUW�RI�6HSWHPEHU�����������

���� $SSHOODQW�LV�FRUUHFW�LQ�SRLQWLQJ�RXW�WKDW�QR�PDJLF�ZRUGV�DUH�UHTXLUHG�WR

GHPRQVWUDWH�FDXVDWLRQ��WKH�UHDVRQDEOH�GHJUHH�RI�PHGLFDO�FHUWDLQW\�HVVHQWLDO

IRU�DFFHSWDQFH�RI�DQ�H[SHUW¶V�RSLQLRQ��0LW]HOIHOW��VXSUD��PXVW�EH�DPHQDEOH

WR� H[WUDSRODWLRQ� IURP� WKH� H[SHUW¶V� UHSRUW�� � :KDW� WKH� H[SHUW� PXVW

GHPRQVWUDWH� LV� WKDW� WKH� QHJOLJHQFH� RI� WKH� GHIHQGDQW� HLWKHU� SUR[LPDWHO\

FDXVHG�WKH�SODLQWLII¶V�KDUP��RU�LQFUHDVHG�WKH�ULVN�RI�LWV�RFFXUUHQFH��6HH�LG�

0RVW�FUXFLDO�KHUH�LV�WKDW�ZKHQ�HVWDEOLVKLQJ�D�SULPD� IDFLH�FDVH�� WKH�SODLQWLII

QHHG�QRW�H[FOXGH�HYHU\�SRVVLEOH�VRXUFH�RI�WKH�KDUP�RWKHU�WKDQ�GHIHQGDQW¶V

QHJOLJHQFH�� � +DPLO�� ���� 3D�� DW� ����� ���� $��G� DW� ������ � � 6HH� DOVR

0F'RQDOG� Y�� $OLTXLSSD� +RVSLWDO�� ���� $��G� ����� �3D�� 6XSHU���� DSSHDO

GHQLHG������3D�����������$��G��������������³,W�LV�HQRXJK�WKDW� UHDVRQDEOH

PLQGV�DUH�DEOH� WR� FRQFOXGH� WKDW� WKH�SUHSRQGHUDQFH�RI� WKH� HYLGHQFH� VKRZV

GHIHQGDQW¶V�FRQGXFW�WR�KDYH�EHHQ�D�VXEVWDQWLDO�FDXVH�RI�WKH�WKH�KDUP�WR�WKH

SODLQWLII�´�+DPLO�� ���� 3D�� DW� ����� ���� $��G� ������ � 2QFH� WKH� SODLQWLII� KDV

HVWDEOLVKHG�WKH�GHIHQGDQW¶V�FRQGXFW�DV�D�VRXUFH�RI�KLV�LQMXU\��WKH�IDFW�ILQGHU

PXVW�GHWHUPLQH�ZKHWKHU�LQGHHG�GHIHQGDQW¶V�FRQGXFW�ZDV�D�VXEVWDQWLDO�IDFWRU

LQ�EULQJLQJ�DERXW�WKH�KDUP�
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���� � $OWKRXJK� +DPLO� DQG� 0F'RQDOG� HPSOR\HG� WKLV� UHGXFHG� FHUWDLQW\

SULQFLSOH�IRU�XVH�DW�D�GLIIHUHQW�VWDJH�RI�WKH�SURFHHGLQJV�WKDQ�LV�WKH�VLWXDWLRQ

KHUH�� LW�DSSOLHV�QHYHUWKHOHVV��DQG� LV�SHUKDSV�PRUH�JHUPDQH�JLYHQ� WKH� OHVV

VWULQJHQW�SURRI�UHTXLUHG�WR�DOORZ�D�TXHVWLRQ� WR�HYDGH�VXPPDU\�GLVSRVLWLRQ�

³7KH� TXDQWXP� RI� HYLGHQWLDU\� IDFWV� ZKLFK� PXVW� EH� DGGXFHG� WR� SUHFOXGH

VXPPDU\� MXGJPHQW� LV� QRW� WKH� VDPH� DV� WKDW� UHTXLUHG� DW� WULDO�³� �� 6WDQGDUG

3HQQV\OYDQLD� 3UDFWLFH���������� � �7KXV�$SSHOODQW� LV� QRW�� WR� DYRLG� VXPPDU\

MXGJPHQW��UHTXLUHG�WR�SURYH�WKH�ULVN�WR�KLV�PHQWDO�KHDOWK�ZDV�SRVHG�RQO\�E\

WKH� $SSHOOHH¶V� QHJOLJHQFH� LQ� FRQWDPLQDWLQJ� WKH� VNXOO� IODS�� � ,W� LV� OHIW� WR� WKH

MXU\� LV� WR� DSSRUWLRQ� OLDELOLW\� IRU� WKH� LQMXULHV� EHFDXVH� WKH� H[SOLFLW� FRQWHQW� RI

'U��)DUEHU¶V�UHSRUW�GRHV�QRW�SHUPLW�XV�WR�FRXQWHQDQFH�VXPPDU\�GLVPLVVDO�RI

KLV� FRPPHQWV�� � 7KH� UHSRUW� SUHVHQWV�� DOEHLW� VRPHZKDW� LQIHOLFLWRXVO\

H[SUHVVHG��DQ�RSLQLRQ�GLUHFWO\�FRQQHFWLQJ�$SSHOOHHV¶�QHJOLJHQFH�LQ�IDLOLQJ�WR

SUHVHUYH�WKH�ERQH�IODS�ZLWK�WKH�GHWHULRUDWLRQ�LQ�$SSHOODQW¶V�PHQWDO�FRQGLWLRQ

VWHPPLQJ�IURP�KLV�GLVILJXUHPHQW���,QGHHG��WKH�UHSRUW�PDNHV�FOHDU�WKDW�ZKLOH

WKHUH�LV�QR�ZD\�RI�TXDQWLI\LQJ�ZKDW�KDV�DIIHFWHG�KLP�PRUH��SRVVLEOH�FDXVHV

UHDGLO\�DYDLODEOH��WKH�WXPRU�VXUJHU\��WR�ZKLFK�$SSHOODQW�KDV�FRQFHGHG�WKHUH

ZDV� QR� DOWHUQDWLYH�� WKH� KHPLSDUHVLV�� ZKLFK� LV� QRW� HYHQ� GLVFXVVHG� LQ

$SSHOODQW¶V� DFWLRQ� RWKHU� WKDQ� GXULQJ� KLV� GHSRVLWLRQ�� RU� WKH� GLVILJXUHPHQW

UHVXOWLQJ� IURP� WKH� VXEVWLWXWLRQ� RI� PHVK� IRU� ERQH�� � 'U�� )DUEHU� VWDWHV

XQHTXLYRFDOO\�� KRZHYHU�� WKDW� WKH� FRQWULEXWLRQ� RI� WKH� FRVPHWLF� GHIHFW� WR

$SSHOODQW¶V�GHSUHVVHG�VWDWH�RI�PLQG�LV�³D�VXEVWDQWLDO�RQH�´��7KDW�$SSHOODQW�LV
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VXIIHULQJ�LV�EH\RQG�DOO�GRXEW��DQG��DOWKRXJK�$SSHOOHHV¶�FDXVDWLYH�UROH�LV�QRW

VSHFLILFDOO\� GHILQHG�� 'U�� )DUEHU� SURYLGHV� WKH� QHFHVVDU\� GHJUHH� RI� PHGLFDO

FHUWDLQW\�DV�WR�$SSHOOHHV¶� FRQWULEXWLRQ� WR� WKH� ULVN� RI� VXFK�KDUP�DV� DFWXDOO\

RFFXUUHG��8QGHU�WKHVH�FLUFXPVWDQFHV�ZH�ILQG�WKDW�WKH�WULDO�FRXUW�DEXVHG�LWV

GLVFUHWLRQ� LQ� UXOLQJ� WKDW� QR�SULPD� IDFLH� FDVH�KDV�EHHQ�PDGH�RQ� WKLV� LVVXH�

DQG� WKDW� QR� JHQXLQH� LVVXHV� RI� PDWHULDO� IDFW� H[LVW� ZLWK� UHVSHFW� WR� WKH

GHSUHVVLRQ�

���� 7KH�SDLQ�DQG�IHDU�RI�ZKLFK�$SSHOODQW�FRPSODLQV��ZKLOH�DOVR�EHOLHYDEOH�

DUH�GLIIHUHQW�PDWWHUV�DOWRJHWKHU�LQ�WHUPV�RI�KLV�SULPD�IDFLH�FDVH���7KHUH�LV�QR

UHIHUHQFH�LQ�WKH�H[SHUW¶V�UHSRUW�WR�DQ\�HWLRORJ\�IRU�HLWKHU�RI�WKHVH�FRQGLWLRQV�

LQGHHG��RQO\�WKH�SUHVHQFH�RI�$SSHOODQW¶V�GLVFRPIRUW�LV�PHQWLRQHG���7KH�SDLQ

DQG� IHDU� DUH�QRW� QHFHVVDULO\� OLQNHG� HLWKHU� WR� UHSODFHPHQW� RI� WKH� ERQH� IODS

ZLWK�PHVK�RU�ZLWK� WKH�GHSUHVVLRQ��HLWKHU�DV�FDXVHV� RU� HIIHFWV�� 7KHUH� LV�� LQ

IDFW��QRWKLQJ�VXSSOLHG�WR�FRXQWHU�WKH�SRVVLEOH�DOWHUQDWLYHV��WKH�VXUJHU\�LWVHOI�

WKH� UHPDLQLQJ� WXPRUV�� RU� WKH� HIIHFWV� RI� UDGLRWKHUDS\�� � 8QVXSSRUWHG

DVVHUWLRQV�VLPSO\�GR�QRW�FUHDWH�JHQXLQH�LVVXHV�RI�PDWHULDO�IDFW���$FFRUGLQJO\�

VXPPDU\� MXGJPHQW�ZDV�SURSHUO\�HQWHUHG�RQ�WKHVH� HOHPHQWV� RI�$SSHOODQW¶V

FDVH�

���� )LQDOO\��$SSHOODQW�DUJXHV�WKDW�EHFDXVH�'U��=DJHU�IDLOHG�WR�LQIRUP�KLP�RI

WKH�SRVVLELOLW\�WKDW�WKH�ERQH�IODS�PLJKW�EH�GHVWUR\HG��KLV�FRQVHQW�WR�VXUJHU\

ZDV�QRW�LQIRUPHG��DQG�WKH�VXUJHU\�ZDV�D�WHFKQLFDO�EDWWHU\���$V�'U��=DJHU¶V

HPSOR\HU�� $SSHOODQW� FRQWHQGV�� $SSHOOHHV� DUH� WKXV� YLFDULRXVO\� OLDEOH� IRU� WKH
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GDPDJHV� DWWHQGDQW� XSRQ� WKH� WHFKQLFDO� EDWWHU\� ZKLFK� WKH� VXUJHU\

FRQVWLWXWHG�

���� ,Q�UHDFKLQJ�WKLV�FRQFOXVLRQ��$SSHOODQW�UHOLHV�XSRQ�WKLV�FRXUW¶V�KROGLQJ�LQ

)ULWHU�Y��,RODE�&RUSRUDWLRQ������$��G�������3D��6XSHU���������+LV�UHOLDQFH

LV�PLVSODFHG���7KHUH�D�SDQHO�RI�WKLV�&RXUW�IRXQG�DQ�H[FHSWLRQ�WR�WKH�JHQHUDO

UXOH� WKDW� WKHUH� LV� QR� LQGHSHQGHQW� GXW\� IRU� D� QRQ�SK\VLFLDQ� WR� REWDLQ� D

SDWLHQW¶V� LQIRUPHG� FRQVHQW�� 6RXWKDUG� Y�� 7HPSOH� 8QLYHUVLW\� +RVSLWDO�

�����3D��6XSHU��/H[LV������$SULO������������.HOO\�Y��0HWKRGLVW�+RVSLWDO�

����$��G������3D��6XSHU����������1RUPDOO\��RQO\�WKH�SK\VLFLDQ�KDV�VXFK�D

GXW\� DV� LW� LV� KH�VKH� ZKR� SHUIRUPV� WKH� QRQ�FRQVHQVXDO� WRXFKLQJ� ZKLFK

FRQVWLWXWHV�D�EDWWHU\�ZKHUH�FRQVHQW�WR�WKH�VXUJLFDO�SURFHGXUH�LV�XQLQIRUPHG�

,Q�)ULWHU��KRZHYHU��WKH�KRVSLWDO�ZDV�LQYROYHG�LQ�DQ�FOLQLFDO�LQYHVWLJDWLRQ�IRU

WKH�)HGHUDO�'UXJ�$GPLQLVWUDWLRQ���)HGHUDO�UHJXODWLRQV�ERXQG�WKH�KRVSLWDO��DV

DQ�LQVWLWXWLRQ�DSSURYHG�IRU�SDUWLFLSDWLRQ�LQ�WKH�VWXG\��WR�REWDLQ�DQ�LQIRUPHG

FRQVHQW�IURP�DQ\�SDWLHQW�XQGHUJRLQJ�H[SHULPHQWDO�WUHDWPHQW���7KH�KRVSLWDO

WKXV�DVVXPHG�DQ�LQGHSHQGHQW�GXW\�ZKLFK�LW�ZRXOG�QRW�RUGLQDULO\�EHDU���7KHUH

LV�QR�IDFWXDO�DQDORJ�WR�EH�IRXQG�LQ�WKH�LQVWDQW�FDVH���$FFRUGLQJO\��DV�WKH�WULDO

FRXUW�FRUUHFWO\�IRXQG��WKH�JHQHUDO�UXOH�FRQWUROV�KHUH��DQG�QR�OLDELOLW\�IRU�ODFN

RI�LQIRUPHG�FRQVHQW��DWWDFKHV�

���� 2UGHU� DIILUPHG� LQ� SDUW� DQG� UHYHUVHG� LQ� SDUW�� &DVH� UHPDQGHG� IRU

SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�2SLQLRQ�

���� &RQFXUULQJ�DQG�'LVVHQWLQJ�6WDWHPHQW�E\�'HO�6ROH��-�
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��� ,� MRLQ� WKH�0DMRULW\�2SLQLRQ� LQ� DOO� UHVSHFWV� VDYH�RQH�� � ,� GLVDJUHH� WKDW

$SSHOODQW�KDV�QRW�UDLVHG�VXIILFLHQW�IDFWV�WR�HVWDEOLVK�D�SULPD�IDFLH�FODLP�IRU

GDPDJHV� UHODWHG� WR� SDLQ� DQG� IHDU� DV� D� UHVXOW� RI� GHIHQGDQW¶V� QHJOLJHQFH�

$SSHOODQW¶V�WHVWLPRQ\�LV�VXIILFLHQW�WR�SHUPLW�WKHVH�FODLPV�WR�EH�FRQVLGHUHG�E\

WKH�MXU\���7KH�ODFN�RI�UHIHUHQFHV�LQ�WKH�H[SHUWV¶�UHSRUWV�PD\�UHVXOW�LQ�WKH�MXU\

UHMHFWLQJ� WKH� FODLPV�� � 7KH� VXEMHFWLYH� QDWXUH� RI� SDLQ� DQG� VXIIHULQJ� FODLPV

DOORZV� WKH� SODLQWLII¶V� WHVWLPRQ\� WR� EH� VXIILFLHQW� WR� VXEPLW� WKH� LVVXH� WR� WKH

MXU\�


