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��� $SSHOODQW�� 0DU\� 2¶'RQQHOO�� WKURXJK� KHU� DWWRUQH\�LQ�IDFW� -RDQ� 0LWUR�

DSSHDOV�IURP�WKH�MXGJPHQW�HQWHUHG�LQ�WKH�&KHVWHU�&RXQW\�&RXUW�RI�&RPPRQ

3OHDV� IROORZLQJ�DQ�XQVXFFHVVIXO� MXU\� WULDO� LQ� DQ�DFWLRQ� IRU� EDG� IDLWK� DJDLQVW

KHU�LQVXUHU��$OOVWDWH�,QVXUDQFH�&RPSDQ\��$OOVWDWH����)RU�WKH�UHDVRQV�VHW�IRUWK

EHORZ��ZH�DIILUP�

��� 7KLV�PDWWHU�DULVHV�IURP�D�FODLP�VXEPLWWHG�E\�0DU\�2¶'RQQHOO��WKURXJK

KHU� GDXJKWHU� DQG� DWWRUQH\�LQ�IDFW�� -RDQ� 0LWUR�� IRU� EHQHILWV� XQGHU� D

KRPHRZQHU¶V� LQVXUDQFH� SROLF\�� � 2Q� -XO\� ���� ������ WKH� KRPH� RI� 0DU\

2¶'RQQHOO�ZDV�DOOHJHGO\�EXUJODUL]HG���7KH�EXUJODU\�ZDV�GLVFRYHUHG�E\�0LWUR¶V

KXVEDQG�� -D\�0F$WHH��ZKR�QRWLILHG� WKH� SROLFH�� � $W� WKH� WLPH� RI� WKH� DOOHJHG

EUHDN�LQ��QR�RQH�ZDV� OLYLQJ� LQ� WKH�KRXVH�DQG� LW�ZDV� OLVWHG� IRU� VDOH�� LW�ZDV

ODWHU� OHDUQHG� WKDW�QR� RQH�KDG�EHHQ� OLYLQJ� WKHUH� IRU� VL[�PRQWKV�GXH� WR�0V�

2¶'RQQHOO¶V� DGPLVVLRQ� WR� D� QXUVLQJ� KRPH�� � 2IILFHU� &KDSSHOOH� WHVWLILHG� WKDW
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ZKHQ� KH� DUULYHG� DW� WKH� VFHQH�� KH� VDZ� QR� VLJQV� RI� IRUFHG� HQWU\�� DQG� WKH

LQWHULRU�RI�WKH�KRPH�DSSHDUHG�QHDW�DQG�RUGHUO\���0RUHRYHU��WKH�2IILFHU�QRWHG

WKH� ODFN� RI� YDOXDEOHV�� DQG� VXEVHTXHQWO\� GLVFRYHUHG� WKURXJK� LQYHVWLJDWLRQ

WKDW� 0V�� 2¶'RQQHOO¶V� IDPLO\� KDG� SUHYLRXVO\� UHPRYHG�PDQ\� LWHPV� IURP� WKH

KRPH�LQ�SUHSDUDWLRQ�IRU�LWV�VDOH��

��� $W�WKH�WLPH�RI�WKLV�LQFLGHQW��WKH�2¶'RQQHOO�UHVLGHQFH�ZDV�FRYHUHG�E\�D

KRPHRZQHU¶V�SROLF\�LVVXHG�E\�$OOVWDWH���0V��0LWUR�ILUVW�FRQWDFWHG�$OOVWDWH�RQ

$XJXVW� ��� ������ WZR� ZHHNV� DIWHU� WKH� ORVV�� DW� ZKLFK� WLPH� 6HQLRU� &ODLP

5HSUHVHQWDWLYH� $GULHQQH� *DOOR� ZDV� DVVLJQHG� WR� WKH� PDWWHU�� � 0V�� 0LWUR

LQIRUPHG�0V��*DOOR�WKDW�VKH�ZRXOG�EH�KDQGOLQJ�WKH�FODLP�SXUVXDQW�WR�D�SRZHU

RI�DWWRUQH\�VLQFH�KHU�PRWKHU�ZDV�KRVSLWDOL]HG���,Q�D�OHWWHU�DGGUHVVHG�WR�0V�

0LWUR��$OOVWDWH�UHTXHVWHG�D�FRPSOHWH�OLVW�RI�VWROHQ�LWHPV��LQFOXGLQJ�WKH�GDWHV

DQG� SODFHV� RI� SXUFKDVH� DV� ZHOO� DQ\� RULJLQDO� UHFHLSWV� RU� RWKHU� LQGLFLD� RI

RZQHUVKLS�

��� $W�WKH�HQG�RI�6HSWHPEHU��0V��0LWUR�IRUZDUGHG�D�SDFNHW�RI�LQIRUPDWLRQ

FRQWDLQLQJ�D� OLVW� RI� WKH� VWROHQ� LWHPV�� FRSLHV� RI� UHFHLSWV�� DQG�PLVFHOODQHRXV

SKRWRJUDSKV� DQG� LQVWUXFWLRQ�PDQXDOV�� � 7KH� OLVW� RI�PLVVLQJ� LWHPV� LQFOXGHG�

WZHOYH�UDUH�VLOYHU�DQG�JROG�FRLQV�����ILYH�SLHFH�VWHUOLQJ�VLOYHU�2QHLGD�SODFH

VHWWLQJV� DQG� HLJKW� VHUYLQJ� SLHFHV�� ���� FDUDW� GLDPRQG� ULQJ� DQG� PDWFKLQJ

ZHGGLQJ� EDQG�� GRXEOH� DQG� VLQJOH� VWUDQG� FXOWXUHG� SHDUO� QHFNODFHV�� VWHUOLQJ

VLOYHU�DQG�GLDPRQG�EUDFHOHW��DQWLTXH�JROG�ZDWFK��SHDUO�SLQ�DQG�HDUULQJ�VHW�

����������������������������������
��$Q�DJUHHPHQW�RI�VDOH�IRU�WKH�SURSHUW\�ZDV�VLJQHG�RQH�PRQWK�ODWHU��RQ
$XJXVW�������������1�7����������DW�����
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3HXJHRW� JROG�SODWHG� ZDWFK�� /ODGUR� QDWLYLW\� VHW�� VLOYHU� FDQGOHVWLFNV�� /HQR[

GLVK�DQG�YDVH��*(�9&5�DQG�FDPHUD��&DQRQ���PP�FDPHUD��3DQDVRQLF�FORFN

UDGLR�UHFRUGHU��6RQ\�SRUWDEOH� WY�UDGLR�� DQG�D�)HQGL� OHDWKHU�KDQGEDJ�� �0V�

0LWUR�HVWLPDWHG�WKH�YDOXH�RI�WKH�VWROHQ�SURSHUW\�DW�RYHU������������

��� ����8SRQ�UHFHLSW�RI�0V��0LWUR¶V�LQIRUPDWLRQ��$OOVWDWH�EHJDQ�WR�FRQGXFW

DQ� LQYHVWLJDWLRQ�� � ,Q� DQ� DWWHPSW� WR� YHULI\� WKH� FODLPHG� ORVVHV�� $OOVWDWH

XQFRYHUHG� QXPHURXV� LQFRQVLVWHQFLHV� LQ� WKH� LQIRUPDWLRQ� SURYLGHG� E\� 0V�

0LWUR�� � )RU� H[DPSOH�� PDQ\� UHFHLSWV� VXEPLWWHG� DV� SURRI� RI� SXUFKDVH� IRU

YDULRXV� VWROHQ� LWHPV� ZHUH� DFWXDOO\� LQ� 0V�� 0LWUR¶V� QDPH�� WKXV� VXJJHVWLQJ

0LWUR¶V�UDWKHU�WKDQ�2¶'RQQHOO¶V�RZQHUVKLS�RI�WKH�LWHPV���7KHUHIRUH��RYHU�WKH

QH[W�IHZ�PRQWKV��$OOVWDWH�UHTXHVWHG�FHUWDLQ�DGGLWLRQDO�LQIRUPDWLRQ�IURP�0V�

0LWUR� LQFOXGLQJ�� � WKH� RULJLQDO� UHFHLSWV� IRU� WKH�PLVVLQJ� LWHPV�� D� FRS\�RI� WKH

SRZHU� RI� DWWRUQH\�� D� VZRUQ� SURRI� RI� ORVV��� D� FRS\� RI� 0V�� 2¶'RQQHOO¶V

KXVEDQG¶V� GHDWK� FHUWLILFDWH�� D� FRS\� RI� WKH� $JUHHPHQW� RI� 6DOH� IRU� WKH

SURSHUW\��DQ�([DPLQDWLRQ�XQGHU�2DWK��RI�ERWK�0V��2¶'RQQHOO�DQG�0V��0LWUR�

DQG�WKH�DGGUHVVHV�DQG�WHOHSKRQH�QXPEHUV�RI�0V��0LWUR¶V�XQFOH�DQG�EURWKHU

ZKR� SURYLGHG� DIILGDYLWV� WR� VXSSRUW� WKH� H[LVWHQFH� DQG� YDOXH� RI� WKH� VWROHQ

����������������������������������
�� $OWKRXJK� QRW� VSHFLILFDOO\� GHILQHG�� LW� DSSHDUV� WKDW� D� VZRUQ� SURRI� RI� ORVV
VWDWHPHQW� LV� D� QRWDUL]HG� GRFXPHQW� FRQVLVWLQJ� RI� D� VWDWHPHQW� IURP� WKH
LQVXUHG�UHODWLQJ�WR�WKH�FLUFXPVWDQFHV�RI�WKH�ORVV�DQG�DQ�HQXPHUDWLRQ�RI�WKH
FODLPHG�LWHPV�

��$V�JOHDQHG�IURP�WKH�UHFRUG��DQ�([DPLQDWLRQ�XQGHU�2DWK��FXVWRPDU\�LQ�WKH
LQVXUDQFH�LQGXVWU\��LV�DNLQ�WR�D�GHSRVLWLRQ�RQO\�WR�WKH�H[WHQW�WKDW�WKH�LQVXUHG
LV� TXHVWLRQHG� E\� WKH� LQVXUHU�� XQGHU� WKUHDW� RI� SHUMXU\�� UHJDUGLQJ� WKH
FLUFXPVWDQFHV� RI� WKH� ORVV� DQG� WKH� LWHPV� IRU� ZKLFK� UHFRYHU\� LV� VRXJKW�
+RZHYHU��D�GHSRVLWLRQ�LQYROYHV�D�EURDGHU�VFRSH�RI�VXEMHFW�PDWWHU�
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FRLQV�DQG�QDWLYLW\�VHW��DJJUHJDWHO\�HVWLPDWHG�DW�RYHU������������'XULQJ�WKLV

WLPH��$OOVWDWH�DOVR�FRQWDFWHG�0V��2¶'RQQHOO��ZKR�UHVLGHG�DW�D�ORQJ�WHUP�FDUH

IDFLOLW\��WR�YHULI\�FHUWDLQ�PDWWHUV�

��� 0V��0LWUR�VRRQ�EHFDPH�IUXVWUDWHG�ZLWK�$OOVWDWH¶V�LQYHVWLJDWLYH�SUDFWLFHV

DIWHU� UHFHLYLQJ� DGGLWLRQDO� UHTXHVWV� IRU� LQIRUPDWLRQ� ZKLFK� VKH� FRQVLGHUHG

LUUHOHYDQW�DQG�GXSOLFDWLYH��DV�ZHOO�DV�GLVFRYHULQJ�WKDW�$OOVWDWH�KDG�FRQWDFWHG

KHU� GHPHQWLD�VWULFNHQ�PRWKHU� ZLWKRXW� SHUPLVVLRQ�� WKHUHIRUH�� VKH� IDLOHG� WR

SURYLGH�$OOVWDWH�ZLWK�D�VZRUQ�SURRI�RI�ORVV�VWDWHPHQW���DQG�UHIXVHG�WR�VXEPLW

WR� DQ� ([DPLQDWLRQ� XQGHU� 2DWK� RU� IXUQLVK� WKH� $JUHHPHQW� RI� 6DOH� DQG� WKH

DGGUHVVHV�RI�KHU�EURWKHU�DQG�XQFOH���,QVWHDG��RQ�0D\����������0V��0LWUR�ILOHG

D� FRPSODLQW� DJDLQVW� $OOVWDWH� DOOHJLQJ� EUHDFK� RI� FRQWUDFW�� EDG� IDLWK� DQG

YLRODWLRQV� RI� WKH� 8QIDLU� 7UDGH� 3UDFWLFHV� DQG� &RQVXPHU� 3URWHFWLRQ� /DZ�� ��

3�6�� �� ������� FODLPLQJ� WKDW� GHVSLWH� KHU� HIIRUWV� WR� FRPSO\� ZLWK� $OOVWDWH¶V

UHTXHVWV�� WKH� LQVXUHU� KDG� XQUHDVRQDEO\� UHIXVHG� WR� HYDOXDWH� KHU� FODLP� DQG

LVVXH�HLWKHU�D�GHQLDO�RU�SD\PHQW�IRU�WKH�VWROHQ�LWHPV�

��� 7KH� PDWWHU� SURFHHGHG� WR� D� MXU\� WULDO� GXULQJ� ZKLFK� ERWK� SDUWLHV

SUHVHQWHG�HYLGHQFH�DQG�H[SHUW� WHVWLPRQ\�� �$OOVWDWH� FODLPHG� WKDW� LW� GLG� QRW

DFW�LQ�EDG�IDLWK��UHDVRQLQJ�WKDW�FHUWDLQ�³UHG�IODJV´�ZHUH�SUHVHQW�LQ�WKLV�FDVH

ZKLFK� UHTXLUHG� D� PRUH� WKRURXJK� LQYHVWLJDWLRQ� WR� YHULI\� WKH� FODLPHG� ORVV�

$IWHU�GHOLEHUDWLRQV��WKH�MXU\�UHWXUQHG�D�YHUGLFW�LQ�IDYRU�RI�$OOVWDWH���8SRQ�WKH

����������������������������������
��0V��0LWUR�VXEPLWWHG�D�FRS\�RI�WKH�ORVV�VWDWHPHQW�UDWKHU�WKDQ�D�QRWDUL]HG
RULJLQDO�
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GHQLDO�RI�KHU�SRVW�WULDO�PRWLRQV��0V��0LWUR� ILOHG� WKH� LQVWDQW� DSSHDO� FODLPLQJ

WKDW�D�QHZ�WULDO�LV�ZDUUDQWHG�EDVHG�RQ�IRXU�DOOHJDWLRQV�RI�WULDO�FRXUW�HUURU��

��� ,Q�WKLV�DSSHDO��$SSHOODQW�UDLVHV�DQ�LVVXH�RI�ILUVW�LPSUHVVLRQ�E\�VHHNLQJ

WR�DVFHUWDLQ�WKH�SURSHU�VFRSH�RI����3D�&�6�$���������� �6SHFLILFDOO\��ZH�DUH

DVNHG�WR�GHWHUPLQH�ZKHWKHU�LQ�DQ�DFWLRQ�IRU�EDG�IDLWK�DJDLQVW�DQ�LQVXUHU��WKH

MXU\� LV� UHVWULFWHG� WR� FRQVLGHULQJ� RQO\� HYLGHQFH� RI� EDG� IDLWK�ZKLFK� RFFXUUHG

SULRU�WR�WKH�ILOLQJ�RI�WKH�ODZVXLW��RU��ZKHWKHU�LW�PD\�DOVR�FRQVLGHU�HYLGHQFH�RI

DQ� LQVXUHU¶V� EDG� IDLWK� FRQGXFW� RFFXUULQJ� GXULQJ� WKH� SHQGHQF\� RI� OLWLJDWLRQ�

8SRQ� UHYLHZ�� ZH� FRQFOXGH� WKDW� D� QDUURZ� FRQVWUXFWLRQ� RI� VHFWLRQ� ������ DV

VXJJHVWHG�E\�WKH�IRUPHU��LV�FRQWUDU\�WR�WKH�SXUSRVH�RI�WKH�VWDWXWH�WR�GHWHU

EDG�IDLWK�FRQGXFW�RI�LQVXUHUV�

����������������������������������
��$SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXHV�

$� 'LG�WKH�7ULDO�&RXUW�HUU�LQ�SHUPLWWLQJ�WKH
LQWURGXFWLRQ�RI�HYLGHQFH�VXSSRUWLQJ�$OOVWDWH¶V
SRVW�OLWLJDWLRQ�EDG�IDLWK�FRQGXFW�DQG�DUJXPHQW
WKHUHRQ�RQO\�WR�VXEVHTXHQWO\�LQVWUXFW�WKH�MXU\�
LQ�WKH�PLGGOH�RI�WKHLU�GHOLEHUDWLRQV��WKDW�VXFK
HYLGHQFH�ZDV�QRW�WR�EH�FRQVLGHUHG"

%� 'LG�WKH�7ULDO�&RXUW�HUU�LQ�JUDQWLQJ�$SSHOOHH�
$OOVWDWH¶V��FRPSXOVRU\�QRQ�VXLW�WR�$SSHOODQW¶V
8QIDLU�7UDGH�3UDFWLFHV�DQG�&RQVXPHU
3URWHFWLRQ�/DZ�FODLP"

&� 'LG�WKH�7ULDO�&RXUW�LPSURSHUO\�LQWHUMHFW�LWV
SHUVRQDO�EHOLHIV�LQWR�WKH�FDVH�WKHUHE\�UHIOHFWLQJ
LWV�SHUVRQDO�ELDV�LQ�IDYRU�RI�WKH�$SSHOOHH�WR�WKH
JUHDW�SUHMXGLFH�DQG�GHWULPHQW�RI�WKH�$SSHOODQW"

'� 'LG�WKH�7ULDO�&RXUW�HUU�LQ�DOORZLQJ�7KRPDV�-�
'XII\��(VTXLUH�WR�WHVWLI\�RQ�EHKDOI�RI�WKH
$SSHOOHH�DV�DQ�H[SHUW�ZLWQHVV"

�$SSHOODQW¶V�%ULHI�DW����
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��� $SSHOODQW¶V� FODLP� LV� SUHVHQWHG� LQ� WKH� FRQWH[W� RI� D� FKDOOHQJH� WR� MXU\

LQVWUXFWLRQV���7KH�SXUSRVH�RI�D�MXU\�FKDUJH�LV�WR�FODULI\�WKH�OHJDO�SULQFLSOHV�DW

LVVXH���*HQHUDO�(TXLSPHQW�0IU��Y��:HVWILHOG�,QV��&R�������$��G���������

�3D�� 6XSHU�� ������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����� �������

7KXV��D�MXU\�LQVWUXFWLRQ�ZLOO�EH�XSKHOG�LI�LW�DFFXUDWHO\�UHIOHFWV�WKH�ODZ�DQG�LV

VXIILFLHQW� WR� JXLGH� WKH� MXU\� LQ� LWV� GHOLEHUDWLRQV�� � 9RQ� GHU� +HLGH� Y�

&RPPRQZHDOWK� RI� 3D��� BBB� 3D�� BBB�� BBB�� ���� $��G� ����� ���� �������

&RQYHUVHO\�� D� QHZ� WULDO� LV� ZDUUDQWHG� LI� D� MXU\� LQVWUXFWLRQ� LV� IXQGDPHQWDOO\

HUURQHRXV�DQG�PD\�KDYH�EHHQ�UHVSRQVLEOH�IRU�WKH�YHUGLFW���&KDQWKDYRQJ�Y�

7UDQ������$��G�����������3D��6XSHU��������

���� $W�WULDO��$SSHOODQW�FKDOOHQJHG�WKH�FRXUW¶V�MXU\�LQVWUXFWLRQ�UHJDUGLQJ�WKH

SURSHU�VFRSH�RI�$OOVWDWH¶V�DOOHJHG�EDG�IDLWK�FRQGXFW���$IWHU�GHILQLQJ�EDG�IDLWK

DQG�WKH�SODLQWLII¶V�EXUGHQ�RI�SURRI��WKH�FRXUW�VWDWHG�

,W¶V� EHHQ� DUJXHG� WR� \RX� WKDW� VXEVHTXHQW� WR� WKH
LQVWLWXWLRQ� RI� VXLW�� VWDWHPHQWV� ZHUH� WDNHQ� XQGHU
RDWK�� DQG� ZKHWKHU� WKH� LQVXUDQFH� FRPSDQ\� VKRXOG
KDYH�KDG�WR�SD\�EDVHG�RQ�WKDW���2EYLRXVO\�ZKDW�ZH
DUH�WDONLQJ�DERXW�KHUH�>UHJDUGLQJ�EDG�IDLWK@�LV�ZKDW
RFFXUUHG� SULRU� WR� WKH� LQVWLWXWLRQ� RI� WKH� ODZVXLW�� WKH
FRQGXFW�RI�WKH�LQVXUDQFH�FRPSDQ\�SULRU�WR�WKH�SRLQW
ZKHUH�ZH�JHW�RXUVHOYHV�LQYROYHG�LQ�D�ODZVXLW�

�1�7�����������YRO��,,,�DW��������$IWHU�UHWLULQJ�WR�GHOLEHUDWH��WKH�MXU\�LVVXHG�D

TXHVWLRQ�

,Q�MXGJLQJ�WKH�LVVXH�RI�EDG�IDLWK��DUH�ZH�MXGJLQJ�WKH
KDQGOLQJ�RI�WKH�FDVH�E\�$OOVWDWH�XQWLO�WKH�ODZVXLW�ZDV
ILOHG�RU�WKURXJK�WRGD\"

�1�7�����������YRO�� ,9�DW������7KH�FRXUW�UHVSRQGHG���³8QWLO�WKH� ODZVXLW�ZDV

ILOHG�´���,G���
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���� :KLOH� DFNQRZOHGJLQJ� WKDW� WKHUH� LV� QR� VWDWH� FRXUW� DXWKRULW\� RQ� WKLV

SRLQW��$SSHOODQW�DUJXHV�WKDW�UHVWULFWLQJ� WKH� MXU\¶V� FRQVLGHUDWLRQ� WR�HYLGHQFH

RI�$OOVWDWH¶V�SUH�ODZVXLW�FRQGXFW�LV�DJDLQVW�WKH�VSLULW�RI�WKH�EDG�IDLWK�VWDWXWH�

��� 3D�&�6�$�� �� ������ � $SSHOODQW� FRQWHQGV� WKDW� $OOVWDWH¶V� VXEPLVVLRQ� RI

LQWHUURJDWRULHV�VHHNLQJ�³IULYRORXV´�DQG�LUUHOHYDQW� LQIRUPDWLRQ��DV�ZHOO�DV� LWV

UHIXVDO�HLWKHU� WR� DFFHSW� RU� GHQ\�$SSHOODQW¶V� FODLP� IROORZLQJ�KHU� GHSRVLWLRQ�

FRQVWLWXWH�FOHDU�DFWV�RI�EDG�IDLWK�ZKLFK�WKH�MXU\�VKRXOG�KDYH�EHHQ�SHUPLWWHG

WR�FRQVLGHU�LQ� LWV�HYDOXDWLRQ�RI�$OOVWDWH¶V� FRQGXFW�� �6HH�$SSHOODQW¶V�%ULHI�DW

���

���� �,W�LV�ZHOO�VHWWOHG�WKDW�DQ�LQVXUHU�LV�REOLJDWHG�WR�DFW�LQ�JRRG�IDLWK�DQG

IDLU�GHDOLQJ�ZLWK�LWV�LQVXUHG���6HH�.LOPRUH�Y��(ULH�,QV��&R�������$��G�����

�����3D��6XSHU���������DSSHDO�GHQLHG������3D�����������$��G�������������

+RZHYHU��LQ�'¶$PEURVLR�Y��3HQQV\OYDQLD�1DW¶O�0XW��&DV��,QV��&R������

3D�� ����� ����$��G������������� RXU�6XSUHPH�&RXUW� QRWHG� WKDW� ³>D@OWKRXJK

WKH� VHULRXVQHVV� RI� µEDG� IDLWK¶� FRQGXFW� E\� LQVXUDQFH� FDUULHUV� FDQQRW� JR

XQUHFRJQL]HG�´� LG�� DW� ����� ���� $��G� DW� ����� D� MXGLFLDOO\� FUHDWHG� FDXVH� RI

DFWLRQ�LV�XQQHFHVVDU\�VLQFH�WKH�SURYLVLRQV�RI�WKH�8QLIRUP�,QVXUDQFH�3UDFWLFHV

$FW��8,3$���HQIRUFHG�E\�WKH�VWDWH�,QVXUDQFH�&RPPLVVLRQHU��DUH�VXIILFLHQW�WR

GHWHU�EDG�IDLWK�FRQGXFW���,G��DW����������$��G�DW�����

���� ,Q�������RXU� OHJLVODWXUH� UHVSRQGHG� WR� WKH�&RXUW¶V� UHIXVDO� WR� FUHDWH� D

FRPPRQ�ODZ�UHPHG\�E\�HQDFWLQJ�VHFWLRQ��������7KLV�VWDWXWH�SURYLGHV�WKDW

>L@Q� DQ� DFWLRQ� DULVLQJ� XQGHU� DQ� LQVXUDQFH� SROLF\�� LI
WKH�FRXUW�ILQGV�WKDW�WKH�LQVXUHU�KDV�DFWHG�LQ�EDG�IDLWK
WRZDUG� WKH� LQVXUHG�� WKH� FRXUW� PD\� WDNH� DOO� RI� WKH
IROORZLQJ�DFWLRQV�
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��� $ZDUG� LQWHUHVW� RQ� WKH� DPRXQW� RI� WKH� FODLP
IURP� WKH� GDWH� WKH� FODLP� ZDV� PDGH� E\� WKH
LQVXUHG� LQ�DQ�DPRXQW�HTXDO� WR� WKH�SULPH� UDWH
RI�LQWHUHVW�SOXV����

��� $ZDUG�SXQLWLYH�GDPDJHV�DJDLQVW�WKH�LQVXUHU�

��� $VVHVV� FRXUW� FRVWV� DQG� DWWRUQH\� IHHV� DJDLQVW
WKH�LQVXUHU�

���3D�&�6�$����������������

���� $OWKRXJK� LW� LV� QRW� GHILQHG�E\� WKH� VWDWXWH�� RXU�&RXUW� KDV� DGRSWHG� WKH

IROORZLQJ�GHILQLWLRQ�RI�³EDG�IDLWK´�DV�DSSOLFDEOH�LQ�WKH�FRQWH[W�RI�LQVXUDQFH�

³%DG� IDLWK´� RQ� SDUW� RI� LQVXUHU� LV� DQ\� IULYRORXV� RU
XQIRXQGHG� UHIXVDO� WR� SD\�SURFHHGV� RI� D� SROLF\�� LW� LV
QRW� QHFHVVDU\� WKDW� VXFK� UHIXVDO� EH� IUDXGXOHQW�� � )RU
SXUSRVHV�RI�DQ�DFWLRQ�DJDLQVW�DQ�LQVXUHU�IRU�IDLOXUH�WR
SD\� D� FODLP�� VXFK� FRQGXFW� LPSRUWV� D� GLVKRQHVW
SXUSRVH�DQG�PHDQV�D�EUHDFK�RI�D�NQRZQ�GXW\��L�H��
JRRG�IDLWK�DQG�IDLU�GHDOLQJ���WKURXJK�VRPH�PRWLYH�RI
VHOI�LQWHUHVW� RU� LOO� ZLOO�� PHUH� QHJOLJHQFH� RU� EDG
MXGJPHQW�LV�QRW�EDG�IDLWK�

5RPDQR� Y�� 1DWLRQZLGH� 0XW�� )LUH� ,QV�� &R��� ���� $��G� ������ ����� �3D�

6XSHU��������TXRWLQJ�%ODFN¶V�/DZ�'LFWLRQDU\�������WK�HG����������7HUOHWVN\

Y�� 3UXGHQWLDO� 3URSHUW\� 	� &DVXDOW\� ,QV�� &R��� ���� $��G� ����� ���� �3D�

6XSHU�� �������DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������� � ,W� KDV

EHHQ� QRWHG� WKDW� WKH� SXUSRVH� RI� VHFWLRQ� ����� LV� ³WR� SURYLGH� D� VWDWXWRU\

UHPHG\� WR� DQ� LQVXUHG� ZKHQ� WKH� LQVXUHU� GHQLHG� EHQHILWV� LQ� EDG� IDLWK�´

*HQHUDO�$FFLGHQW�,QV��&R��Y��)HGHUDO�.HPSHU� ,QV��&R��� ����$��G�����

�����3D��6XSHU��������

���� *HQHUDOO\��VXFFHVV�LQ�EULQJLQJ�D�FODLP�RI�EDG�IDLWK�UHTXLUHV�WKH�LQVXUHG

WR� SUHVHQW� FOHDU� DQG� FRQYLQFLQJ�HYLGHQFH� WKDW� ³WKH� LQVXUHU� GLG�QRW� KDYH� D

UHDVRQDEOH�EDVLV� IRU�GHQ\LQJ�EHQHILWV�XQGHU�WKH�SROLF\�DQG�WKDW�WKH�LQVXUHU
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NQHZ�RI�RU�UHFNOHVVO\�GLVUHJDUGHG�LWV�ODFN�RI�UHDVRQDEOH�EDVLV�LQ�GHQ\LQJ�WKH

FODLP�´��0*$�,QV��&R��Y��%DNRV������$��G�����������3D��6XSHU����������,W

LV�QRZ�FOHDU��KRZHYHU��WKDW�VHFWLRQ������LV�QRW�UHVWULFWHG�WR�DQ�LQVXUHU¶V�EDG

IDLWK� LQ� GHQ\LQJ� D� FODLP�� � $Q� DFWLRQ� IRU� EDG� IDLWK�PD\� DOVR� H[WHQG� WR� WKH

LQVXUHU¶V�LQYHVWLJDWLYH�SUDFWLFHV�

���� ,Q�5RPDQR�Y��1DWLRQZLGH�0XW��)LUH�,QV��&R�������$��G�������3D�

6XSHU���������RXU�&RXUW�KHOG�WKDW�ZKHQ�HYDOXDWLQJ�WKH�FRQGXFW�RI�DQ�LQVXUHU

XQGHU�VHFWLRQ�������WKH�WULDO�FRXUW�³PD\�ORRN�WR�����RWKHU�FDVHV�FRQVWUXLQJ

WKH�VWDWXWH�DQG�WKH�ODZ�RI�³EDG�IDLWK´�JHQHUDOO\������WKH�SODLQ�PHDQLQJ�RI�WKH

WHUP�V�� XVHG� LQ� WKH� VWDWXWH�� DQG�RU� ���� RWKHU� VWDWXWHV� XSRQ� WKH� VDPH� RU

VLPLODU� VXEMHFWV� �� �� �� �´� � ,G�� DW� ������ � 6SHFLILFDOO\�� RXU� &RXUW� QRWHG� WKDW

FRQGXFW�ZKLFK� FRQVWLWXWHV� D� YLRODWLRQ� RI� WKH�8,3$�PD\� DOVR� EH� FRQVLGHUHG

ZKHQ�GHWHUPLQLQJ�ZKHWKHU�DQ�LQVXUHU�DFWHG�LQ�EDG� IDLWK�XQGHU� WKH�VWDWXWH�

,G���6HH����3�6����������8,3$����8QIDLU�PHWKRGV�RI�FRPSHWLWLRQ�DQG�XQIDLU

RU�GHFHSWLYH�DFWV�RU�SUDFWLFHV�GHILQHG����)RU�H[DPSOH��XQGHU�WKH�8,3$��XQIDLU

FODLP�VHWWOHPHQW�RU�FRPSURPLVH�SUDFWLFHV�LQFOXGHV�³>G@HOD\LQJ�LQYHVWLJDWLRQ

RU�SD\PHQW�RI�FODLPV�E\�UHTXLULQJ�WKH�LQVXUHG��� �� ��WR�VXEPLW�D�SUHOLPLQDU\

FODLP�UHSRUW�DQG�WKHQ�UHTXLULQJ�WKH�VXEVHTXHQW�VXEPLVVLRQ�RI�IRUPDO�SURRI�RI

ORVV� IRUPV�� ERWK� RI� ZKLFK� VXEPLVVLRQV� FRQWDLQ� VXEVWDQWLDOO\� WKH� VDPH

LQIRUPDWLRQ�´�����3�6���������������[LL��

���� 7KH�IHZ�FDVHV�IURP�WKLV�&RPPRQZHDOWK�ZKLFK�DGGUHVV�WKH�DSSOLFDELOLW\

RI� VHFWLRQ� ����� KDYH� DULVHQ� HLWKHU� IURP� FRQGXFW� RI� WKH� LQVXUHU� SULRU� WR

OLWLJDWLRQ� RU� LWV� FRQGXFW� IROORZLQJ� WKH� HQWU\� RI� DQ� DUELWUDWLRQ� RU� DSSUDLVDO
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DZDUG���6HH��H�J���0*$�,QV��&R�������$��G�DW������FKDOOHQJLQJ�WULDO�FRXUW¶V

DZDUG�RI�DWWRUQH\¶V�IHHV�SXUVXDQW�WR�ILQGLQJ�WKDW�LQVXUHU�DFWHG�LQ�EDG�IDLWK�LQ

SHWLWLRQLQJ�WR�YDFDWH�PRGLI\�DQ�DUELWUDWLRQ�DZDUG���7HUOHWVN\������$��G�DW

���� �DOOHJLQJ� WKDW� LQVXUHU¶V� ORZ� VHWWOHPHQW� RIIHUV� SULRU� WR� WKH� XQLQVXUHG

PRWRULVWV� DUELWUDWLRQ� ZHUH� LQGLFDWLYH� RI� EDG� IDLWK���5RPDQR�� ���� $��G� DW

������GHPDQGLQJ�FRXQVHO�IHHV�IRU�EDG�IDLWK�ZKHUH�LQVXUHU�UHIXVHG�WR�SD\�IXOO

DPRXQW� RI� XPSLUH¶V� DZDUG� VWHPPLQJ� IURP� DQ� DSSUDLVDO� SURYLVLRQ� RI

LQVXUDQFH� FRQWUDFW�� WKHUHE\� IRUFLQJ� LQVXUHG� WR� KLUH� FRXQVHO� WR� ILOH� VXLW� WR

HQIRUFH� DZDUG��� � +RZHYHU�� $SSHOODQW� DUJXHV� WKDW� ³>J@LYHQ� WKH� H[SDQGLQJ

DSSOLFDELOLW\�RI�WKH�EDG�IDLWK�VWDWXWH�LW�LV�QRZ�FOHDU��� �� �� WKDW�EDG�IDLWK�VXLWV

DUH�QRW� UHVWULFWHG� WR� WKH�GHQLDO� RI� FODLPV�´� EXW�� UDWKHU��PD\� H[WHQG� WR� WKH

PLVFRQGXFW�RI�DQ�LQVXUHU�GXULQJ�WKH�SHQGHQF\�RI�OLWLJDWLRQ����$SSHOODQW¶V�%ULHI

DW�������:H�DJUHH�

���� 2XU�UXOHV�RI�VWDWXWRU\�FRQVWUXFWLRQ�GLFWDWH�WKDW�JHQHUDOO\�³SURYLVLRQV�RI

D�VWDWXWH�VKDOO�EH�OLEHUDOO\�FRQVWUXHG�WR�HIIHFW�WKHLU�REMHFWV�DQG�WR�SURPRWH

MXVWLFH�´� � �� 3D�&�6�$�� �� �����F��� � 7KH� SODLQ� ODQJXDJH� RI� WKH� VHFWLRQ� ����

FOHDUO\�UHYHDOV�WKH�ODFN�RI�DQ\�UHVWULFWLYH�ODQJXDJH�OLPLWLQJ�WKH�VFRSH�RI�EDG

IDLWK� FRQGXFW� WR� WKDW� ZKLFK� RFFXUUHG� SULRU� WR� WKH� ILOLQJ� RI� D� ODZVXLW�� � %\

HQDFWLQJ�WKLV�VWDWXWH��WKH�OHJLVODWXUH�VSHFLILFDOO\�UHVSRQGHG�WR�RXU�6XSUHPH

&RXUW¶V� UHIXVDO� WR� FUHDWH� D� FRPPRQ� ODZ� UHPHG\��VHH�'¶$PEURVLR�� VXSUD�

DQG�LPSOLFLWO\�UHMHFWHG�WKH�&RXUW¶V�FRQFOXVLRQ�WKDW�WKH�SURYLVLRQV�RI�WKH�8,3$

DUH�VXIILFLHQW�WR�GHILQH�DQG�GHWHU�EDG�IDLWK�FRQGXFW�E\�LQVXUHUV���7KHUHIRUH�

ZH�ILQG�WKDW�WKH�EURDG�ODQJXDJH�RI�VHFWLRQ������ZDV�GHVLJQHG�WR�UHPHG\�DOO
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LQVWDQFHV� RI� EDG� IDLWK� FRQGXFW� E\� DQ� LQVXUHU�� ZKHWKHU� RFFXUULQJ� EHIRUH�

GXULQJ�RU�DIWHU�OLWLJDWLRQ���,Q�VR�ILQGLQJ��ZH�UHIXVH�WR�KROG�WKDW�DQ�LQVXUHU¶V

GXW\�WR�DFW�LQ�JRRG�IDLWK�HQGV�XSRQ�WKH�LQLWLDWLRQ�RI�VXLW�E\�WKH�LQVXUHG�

���� 2YHU�VL[�\HDUV�DJR��LQ�5RWWPXQG�Y��&RQWLQHQWDO�$VVXUDQFH�&R������

)��6XSS��������(�'��3D���������WKH�IHGHUDO�GLVWULFW�FRXUW�DWWHPSWHG�WR�SUHGLFW

WKH� FRXUVH� RI� 3HQQV\OYDQLD� ODZ� RQ� WKLV� YHU\� LVVXH�� � 7KHUH�� WKH� LQVXUHG

EURXJKW� DQ� DFWLRQ� DJDLQVW� &RQWLQHQWDO� WR� UHFRYHU� WKH� SURFHHGV� RI� KHU

GHFHDVHG�KXVEDQG¶V�OLIH�LQVXUDQFH�SROLF\��UDLVLQJ�� LQWHU�DOLD��D�FODLP�IRU�EDG

IDLWK� SXUVXDQW� WR� VHFWLRQ� ����� IRU� FRQGXFW� RI� WKH� LQVXUHU� GXULQJ� WKH

SHQGHQF\� RI� OLWLJDWLRQ��� � &RQWLQHQWDO� ILOHG� D� PRWLRQ� LQ� OLPLQH� FODLPLQJ� WKH

HYLGHQFH� RI� EDG� IDLWK� ZDV� SUHFOXGHG� VLQFH� ³WKHUH� LV� QR� HYLGHQFH� WKDW� WKH

GUDIWHUV� RI� VHFWLRQ� ����� LQWHQGHG� WKH� WRUW� RI� EDG� IDLWK� WR� DSSO\� WR� WKH

FRQGXFW�RI�DQ�LQVXUHU�LQ�WKH�OLWLJDWLRQ�DUHQD�´��,G��DW��������7KH�FRXUW�GHQLHG

WKH� PRWLRQ� LQ� OLPLQH�� UHDVRQLQJ� WKDW� WKHUH� ZDV� QRWKLQJ� LQ� 3HQQV\OYDQLD

FDVHODZ�RU�VHFWLRQ������LWVHOI�ZKLFK�HLWKHU�VXJJHVWHG�RU�KHOG�WKDW�WKH�VWDWXWH

LV�OLPLWHG�WR�SUH�OLWLJDWLRQ�FRQGXFW���5DWKHU��WKH�FRXUW�FRQFOXGHG�WKDW�VXFK�D

QDUURZ� FRQVWUXFWLRQ� RI� VHFWLRQ� ����� ³UXQV� FRXQWHU� WR� >WKH@� UXOH� RI� OLEHUDO

VWDWXWRU\�FRQVWUXFWLRQ�DQG�ZRXOG�GHIHDW��UDWKHU�WKDQ�HIIHFWXDWH��WKH�SXUSRVH

RI�WKH�VWDWXWH��DQG�ZRXOG�KLQGHU��UDWKHU�WKDQ�SURPRWH��MXVWLFH�´��,G��DW������

���� :H� ILQG� WKH� UHDVRQLQJ�RI�5RWWPXQG�SHUVXDVLYH�DQG�� IRU� WKH� UHDVRQV

VHW� IRUWK� DERYH�� ZH� QRZ� KROG� WKDW� WKH� FRQGXFW� RI� DQ� LQVXUHU� GXULQJ� WKH

����������������������������������
��7KH�LQVXUHG�FODLPHG�WKDW�&RQWLQHQWDO�LQWHQWLRQDOO\�PLVGHVLJQDWHG�D
FRUSRUDWH�GHSRQHQW�DQG�SXUSRVHIXOO\�FRQFHDOHG�HYLGHQFH�UHOHYDQW�WR�KHU
FODLP���5RWWPXQG������)��6XSS��DW������
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SHQGHQF\� RI� OLWLJDWLRQ� PD\� EH� FRQVLGHUHG� DV� HYLGHQFH� RI� EDG� IDLWK� XQGHU

VHFWLRQ������

���� 'HVSLWH�RXU�KROGLQJ��ZH�QHYHUWKHOHVV� ILQG� WKDW� LQ� WKH� LQVWDQW�PDWWHU�

WKH�MXU\�LQVWUXFWLRQ�UHVWULFWLQJ�WKH�MXU\¶V�DWWHQWLRQ�WR�$OOVWDWH¶V�FRQGXFW�SULRU

WR�LQLWLDWLRQ�RI�VXLW�ZDV�SURSHU���$V�D�PDWWHU�RI�ODZ��WKH�HYLGHQFH�SUHVHQWHG

E\� $SSHOODQW� RI� $OOVWDWH¶V� FRQGXFW� GXULQJ� WKH� FRXUVH� RI� OLWLJDWLRQ� GRHV� QRW

FRQVWLWXWH� EDG� IDLWK� DQG�� WKHUHIRUH�� VXFK� HYLGHQFH� ZDV� SURSHUO\� H[FOXGHG

IURP�WKH�MXU\¶V�FRQVLGHUDWLRQ�

���� $W� WULDO�� $SSHOODQW� FODLPHG� WKDW� $OOVWDWH¶V� EDG� IDLWK� FRQGXFW� LQ

LQYHVWLJDWLQJ� KHU� FODLP� LQYROYHG� ³GLODWRU\� WDFWLFV�� UHTXHVWLQJ� XQQHFHVVDU\

DQG� IULYRORXV� LQIRUPDWLRQ� DQG� UHTXHVWLQJ� LQIRUPDWLRQ�ZKLFK� KDG� SUHYLRXVO\

EHHQ� VXEPLWWHG�´� �$SSHOODQW¶V� %ULHI� DW� �������� � $SSHOODQW� UDLVHV� WZR

LQVWDQFHV� RFFXUULQJ� GXULQJ� WKH� SURFHVV� RI� GLVFRYHU\� ZKLFK�� VKH� DUJXHV�

VKRXOG�KDYH�EHHQ�FRQVLGHUHG�E\�WKH�MXU\���6SHFLILFDOO\��ZLWKRXW�PXFK�PRUH

HODERUDWLRQ��$SSHOODQW�FODLPV�WKDW�$OOVWDWH�DFWHG�LQ�EDG�IDLWK�E\�SURSRXQGLQJ

LQWHUURJDWRULHV�UHTXHVWLQJ�LQIRUPDWLRQ�³UHJDUGLQJ�UHSDLUV�DQG�UHQRYDWLRQV�WR

>WKH@� SURSHUW\�� LWV� IRXQGDWLRQ� DQG� WKH� SOXPELQJ� FRQWDLQHG� WKHUHLQ�´

�$SSHOODQW¶V� %ULHI� DW� ����� � 7KHVH� LQTXLULHV�� DFFRUGLQJ� WR� $SSHOODQW�� DUH

³IULYRORXV´�DQG�IDLO�WR�IXUWKHU�$OOVWDWH¶V�LQYHVWLJDWLRQ�RI�KHU�FODLP���6KH�DOVR

FKDUDFWHUL]HV�DV�EDG�IDLWK�$OOVWDWH¶V�IDLOXUH�HLWKHU�WR�DFFHSW�RU�GHQ\�KHU�FODLP

DIWHU�VKH�³VXEPLWWHG�WR�D�OHQJWK\�GHSRVLWLRQ�´���$SSHOODQW¶V�%ULHI�DW�����

���� $SSHOODQW� EDOGO\� DVVHUWV� WKDW� EHFDXVH� ³$OOVWDWH� KDG� HYHU\WKLQJ� LW

QHHGHG�LQ�LWV�SRVVHVVLRQ�WR�HLWKHU�DFFHSW�RU�GHQ\�WKH�FODLP��\HW�QHYHU�GLG�����
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>W@KLV�FRQGXFW�LV�LQ�EDG�IDLWK�´���,G�����7KLV�DUJXPHQW�VHHPV�WR�VXJJHVW�WKDW

EHFDXVH�$OOVWDWH�IDLOHG�WR�DFFHSW�RU�GHQ\�KHU�FODLP�DIWHU�FRQGXFWLQJ�D�OHQJWK\

LQYHVWLJDWLRQ�SULRU�WR�WKH�FRPPHQFHPHQW�RI�$SSHOODQW¶V� VXLW��DQ\�DFWLRQ�RQ

WKH�SDUW�RI�$OOVWDWH�LQ�UHTXHVWLQJ�DGGLWLRQDO�LQIRUPDWLRQ�GXULQJ�WKH�SHQGHQF\

RI�WULDO�LV�LQ�EDG�IDLWK���:H�GLVDJUHH�

���� 3UHOLPLQDULO\��ZH�QRWH�WKH�H[LVWHQFH�RI�PDQ\�³UHG�IODJV�´�DV�LGHQWLILHG

DQG�H[SODLQHG�E\�$OOVWDWH¶V�H[SHUW��WKDW�DURVH�EHIRUH�WKH�ILOLQJ�RI�WKH�LQVWDQW

PDWWHU�DQG�SURPSWHG�D�PRUH�WKRURXJK�DQG�SURWUDFWHG� LQYHVWLJDWLRQ�E\�WKH

LQVXUDQFH� SURYLGHU��� � )RU� H[DPSOH�� 0V�� 0LWUR� FODLPHG� WKDW� VKH� DQG� KHU

����������������������������������
��7KH�WULDO�FRXUW�HQXPHUDWHG�WKH�³UHG�IODJV´�DV�IROORZV�

�� >$SSHOODQW�0V��0LWUR@�0V��0LWUR¶V�IDLOXUH�WR
SURPSWO\�UHSRUW�WKH�ORVV�WR�$OOVWDWH�

�� 0V��0LWUR¶V�LQLWLDO�IDLOXUH�WR�LGHQWLI\�WKH�FRUUHFW
GDWH�RI�WKH�ORVV�

�� 0V�� 0LWUR¶V� IDLOXUH� WR� SURYLGH� DFFXUDWH
LQIRUPDWLRQ� DERXW� WKH� ZKHUHDERXWV� RI� KHU
PRWKHU��WKH�LQVXUHG�

�� 0V��0LWUR¶V�VWDWHPHQW�WKDW�VKH�GLGQ¶W�ZDQW�WKH
LQVXUHG�WR�NQRZ�DERXW�WKH�ORVV�

�� 0V��0LWUR� OHG� $OOVWDWH� WR� EHOLHYH� WKDW� VKH� WROG
KHU�PRWKHU� DERXW� WKH� ORVV�� EXW� D� VXEVHTXHQW
GLVFXVVLRQ�ZLWK�0V��0LWUR�UHYHDOHG�WKDW�VKH�GLG
QRW�LQIRUP�KHU�PRWKHU�DERXW�WKH�ORVV�

�� 0V�� 0LWUR� LQIRUPHG� >$OOVWDWH� UHSUHVHQWDWLYH�� @
0V��*DOOR�WKDW�VKH�GLG�QRW�ZDQW�KHU�PRWKHU�WR
ILQG� RXW� DERXW� WKH� EXUJODU\�� \HW� LW� ZDV� ODWHU
GLVFRYHUHG� WKDW� WKH� FKHVW� RI� GUDZHUV� IURP
ZKLFK�WKH�DOOHJHG�EXUJODU�UHPRYHG�WKH�ERWWRP
GUDZHU� ZDV� WDNHQ� WR� WKH� LQVXUHG¶V� UHVLGHQFH
DIWHU�WKH�ORVV�

�� 0V�� 0LWUR� LQIRUPHG� 0V�� *DOOR� WKDW� HYHU\
YDOXDEOH� LWHP� WKDW� ZDV� OHIW� LQ� WKH� LQVXUHG¶V
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EURWKHU�GLYLGHG�WKH�SXUFKDVH�RI�WKH�VWROHQ�/ODUGR�QDWLYLW\�VHW�DV�D�JLIW�WR�KHU

PRWKHU�� � +RZHYHU�� LW� ZDV� ODWHU� GLVFRYHUHG� E\� $OOVWDWH� WKDW� WKH� UHFHLSW

VXEPLWWHG�DV�YDOLGDWLRQ�IRU�WKLV�SXUFKDVH�ZDV�IURP�D�ZRPHQ¶V�DSSDUHO�VWRUH�

0RUHRYHU��0LWUR�UHIXVHG�WR�SURYLGH�WKH�DGGUHVV�DQG�WHOHSKRQH�QXPEHU�RI�KHU

EURWKHU�VR�WKDW�$OOVWDWH�FRXOG�YHULI\�KLV�DIILGDYLW�DQG�FRQILUP�WKH�SXUFKDVH�RI

WKH� QDWLYLW\� VHW�� � 0V�� 0LWUR� DOVR� OLVWHG� DV� VWROHQ� DQ� DQWLTXH� ZDWFK� DQG� D

OHDWKHU� )HQGL� KDQGEDJ�� KRZHYHU�� WKH� UHFHLSWV� VXEPLWWHG� IRU� WKHVH� LWHPV

LQGLFDWHG�WKDW�ERWK�ZHUH�UHWXUQHG�WR�0DF\¶V� IRU�D�FUHGLW�EHIRUH�WKH�GDWH�RI

�������������������������������������������������������������������������������������������������������������
KRPH�ZDV�NHSW�LQ�WKH�ERWWRP�GUDZHU�WKDW�ZDV
DOOHJHGO\�WDNHQ�E\�WKH�EXUJODU�

�� 0V��0LWUR� LQIRUPHG�0V�� *DOOR� WKDW� WKH� DOOHJHG
EXUJODU� KDG� WDNHQ� DQ� HQWLUH� GUHVVHU� GUDZHU
IURP�WKH�UHVLGHQFH�

�� 0V��0LWUR¶V� KXVEDQG� DGYLVHG�2IILFHU� &KDSSHOOH
WKDW�KLV�IDPLO\�UHPRYHG�DOO�WKH�YDOXDEOH� LWHPV
IURP� WKH� KRPH� EHIRUH� WKH� DOOHJHG� EXUJODU\
EHFDXVH�WKH\�ZHUH�JRLQJ�WR�VHOO�WKH�KRPH�

��� 2IILFHU�&KDSSHOOH� UHSRUWHG� WKDW� WKHUH�ZHUH� QR
VLJQV�RI�IRUFHG�HQWU\�

��� 0V��0LWUR�SURYLGHG�$OOVWDWH�ZLWK�KHU�RZQ�FUHGLW
FDUG�UHFHLSWV�QHYHU�PHQWLRQLQJ�WKDW�WKH\�ZHUH
QRW�WKH�LQVXUHG¶V�UHFHLSWV�

��� 0V�� 0LWUR¶V� UHFHLSWV� GHPRQVWUDWHG� UHWXUQV>�@
QRW�SXUFKDVHV�

��� 8QH[SHFWHGO\�� 0V�� 0LWUR� VXEPLWWHG� DQ
HVWLPDWHG�ORVV�LQ�H[FHVV�RI������������

�7ULDO�&W��2S��DW���Q����FLWDWLRQV�RPLWWHG����)XUWKHU��$SSHOODQW�UHIXVHG�WR

SURYLGH�$OOVWDWH�ZLWK�D�VZRUQ�SURRI�RI�ORVV�VWDWHPHQW�RU�VXEPLW�WR�DQ

([DPLQDWLRQ�XQGHU�2DWK�
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WKH� DOOHJHG� EXUJODU\�� � $IWHU� UHFHLYLQJ� WKH� HYLGHQFH�� WKH� MXU\� UHWXUQHG� D

YHUGLFW�LQ�IDYRU�RI�$OOVWDWH�

���� $SSHOODQW�DUJXHV�WKDW�LI�SHUPLWWHG�WR�FRQVLGHU�$OOVWDWH¶V�FRQGXFW�GXULQJ

OLWLJDWLRQ��WKH�MXU\�ZRXOG�KDYH�UHDFKHG�D�GLIIHUHQW�UHVXOW���,Q�LWV�2SLQLRQ��WKH

WULDO� FRXUW� VWDWHV� WKDW� LWV� UHVWULFWLRQ� RI� WKH� MXU\� FKDUJH� WR� $OOVWDWH¶V� SUH�

OLWLJDWLRQ� FRQGXFW�ZDV�QHLWKHU� IXQGDPHQWDOO\� HUURQHRXV� QRU� UHVSRQVLEOH� IRU

WKH�YHUGLFW� VLQFH� ³SURSRXQGLQJ�GLVFRYHU\� RQ� WKH� LQVXUHG� LQ� SUHSDUDWLRQ� IRU

WULDO�DQG�IDLOLQJ�WR�VHWWOH�D�FODLP�DIWHU�D�GLVFRYHU\�GHSRVLWLRQ�LV�FRQGXFWHG�GR

QRW�FRQVWLWXWH� DFWV� RI� EDG� IDLWK´� XQGHU� VHFWLRQ������� � �7ULDO�&W��2S�� DW� ���

:H� DJUHH�� � 'HVSLWH� WKH� EURDG� ODQJXDJH� RI� VHFWLRQ� ������ ZH� ILQG� WKDW� WKH

VWDWXWH� FOHDUO\� GRHV� QRW� FRQWHPSODWH� DFWLRQV� IRU� EDG� IDLWK� EDVHG� XSRQ

DOOHJDWLRQ�RI�GLVFRYHU\�YLRODWLRQV�

���� ,Q� GLVSRVLQJ� RI� WKLV� LVVXH�� ZH� ILQG� SDUWLFXODUO\� LOOXPLQDWLQJ� WKH

UHDVRQLQJ�RI�WKH�8QLWHG�6WDWHV�)HGHUDO�'LVWULFW�&RXUW�IRU�WKH�(DVWHUQ�'LVWULFW

RI�3HQQV\OYDQLD�LQ�6ODWHU�Y��/LEHUW\�0XW��,QV��&R��������8�6��'LVW��/(;,6

����� �(�'�� 3D��� ILOHG� 0DUFK� ���� ������� � ,Q� WKLV�PRVW� UHFHQW� GHFLVLRQ�� WKH

IHGHUDO�GLVWULFW�FRXUW�SUHGLFWHG�WKDW�WKH�3HQQV\OYDQLD�FRXUWV�ZRXOG�QRW�SHUPLW

UHFRYHU\� XQGHU� VHFWLRQ� ����� ³IRU� GLVFRYHU\� DEXVHV� E\� DQ� LQVXUHU� RU� LWV

ODZ\HU�LQ�GHIHQGLQJ�D�FODLP�SUHGLFDWHG�RQ�LWV�DOOHJHG�SULRU�EDG�IDLWK�KDQGOLQJ

RI�DQ� LQVXUDQFH� FODLP�´� �,G�� DW� 
��� � 7KHUH�� D� SODLQWLII� VRXJKW� WR� DPHQG� LWV

FRPSODLQW�DJDLQVW�DQ� LQVXUHU�WR� LQFOXGH�DQ�DFWLRQ�IRU�EDG� IDLWK� SXUVXDQW� WR

VHFWLRQ� ����� EDVHG� RQ� DOOHJHG� GLVFRYHU\� YLRODWLRQV� FRPPLWWHG� GXULQJ� WKH
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SHQGHQF\� RI� OLWLJDWLRQ��� � ,Q� GHQ\LQJ� WKH� SODLQWLII¶V�PRWLRQ�� WKH� FRXUW� QRWHG

WKDW� DQ� DFWLRQ� XQGHU� VHFWLRQ� ����� DULVHV� IURP� D� EDG� IDLWK� EUHDFK� RI� D

ILGXFLDU\�RU�FRQWUDFWXDO�GXW\�RZHG�E\�WKH�LQVXUHU�WR�LWV�LQVXUHG�E\�YLUWXH�RI

WKH�SDUWLHV¶�LQVXUDQFH�SROLF\���,G��DW�
����7KDW�EHLQJ�VR��LW�LV�FOHDU�WKDW�WKH

SODLQWLII� LV�QRW�HQWLWOHG�WR�UHGUHVV�XQGHU�VHFWLRQ������VLQFH�WKH�VWDWXWH�ZDV

GHVLJQHG� WR� SURYLGH� ³D� UHPHG\� IRU� EDG�IDLWK� FRQGXFW� E\� DQ� LQVXUHU� LQ� LWV

FDSDFLW\�DV�DQ�LQVXUHU�DQG�QRW�DV�D�OHJDO�DGYHUVDU\�LQ�D�ODZVXLW�ILOHG�DJDLQVW

LW�E\�DQ� LQVXUHG�´� �,G��DW�
��� � 7KH� FRXUW� VSHFLILFDOO\� QRWHG� WKDW� LWV� KROGLQJ

GRHV� QRW� SUHFOXGH� D� ILQGLQJ� RI� OLDELOLW\� IRU� DQ� LQVXUHU¶V� ³EDG� IDLWK� FRQGXFW

DULVLQJ�LQ�WKH�LQVXUHU�LQVXUHG�UHODWLRQVKLS�ZKLFK�KDSSHQV�WR�RFFXU�GXULQJ�WKH

SHQGHQF\�RI�DQ�DFWLRQ��RU�IRU�LQLWLDWLQJ�DQ�DFWLRQ�DJDLQVW�DQ�LQVXUHG�LQ�D�EDG

IDLWK�HIIRUW�WR�HYDGH�D�GXW\�RZHG�XQGHU�D�SROLF\�´��,G��DW�
��Q���� �:H�ILQG

WKLV�UHDVRQLQJ�ERWK�DSSOLFDEOH�DQG�SHUVXDVLYH�

���� 'HSRVLWLRQV� DQG� ZULWWHQ� LQWHUURJDWRULHV� DUH� YHKLFOHV� RI� GLVFRYHU\

XWLOL]HG� LQ� SUHSDUDWLRQ� IRU� WULDO� VR� WKDW� D� SDUW\�PD\� FODULI\� WKH� PDWWHUV� DW

LVVXH���*HQHUDOO\��WKH�PDWWHUV�ZLWKLQ�WKH�VFRSH�RI�GLVFRYHU\�DUH�YHU\�EURDG�

KRZHYHU�� ZH� QRWH� WKDW� ³>Q@R� GLVFRYHU\� RU� GHSRVLWLRQ� VKDOO� EH� SHUPLWWHG

ZKLFK� �� �� �� LV� VRXJKW� LQ� EDG� IDLWK� �� �� �� RU� ZRXOG� FDXVH� XQUHDVRQDEOH

DQQR\DQFH��HPEDUUDVVPHQW��RSSUHVVLRQ��EXUGHQ�RU�H[SHQVH�WR�WKH�GHSRQHQW

RU� DQ\�SHUVRQ�RU� SDUW\�´� � 3D�5�&�3�� �����D��� �E��� � ,I� D� SDUW\� EHOLHYHV� LW� LV

����������������������������������
��6SHFLILFDOO\��WKH�SODLQWLII�FODLPHG�WKDW�WKH�GHIHQGDQW�ZLWKKHOG�PDWHULDO
GRFXPHQWV��UDLVHG�XQVXSSRUWDEOH�REMHFWLRQV�WR�SODLQWLII¶V�GLVFRYHU\�UHTXHVWV�
GHOD\HG�LQ�SURGXFLQJ�GLVFRYHUDEOH�PDWHULDO��DQG�IDLOHG�WR�DGKHUH�WR�WKH
GLVFRYHU\�GHDGOLQH���,G��DW�
��
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VXEMHFW� WR� LPSURSHU� GLVFRYHU\�� WKH� 3HQQV\OYDQLD� 5XOHV� RI� &LYLO� 3URFHGXUH

SURYLGH�DQ�H[FOXVLYH�UHPHG\�ZKHUHE\�WKH�DJJULHYHG�SDUW\�PD\�ILOH�D�PRWLRQ

IRU�D�SURWHFWLYH�RUGHU���,G��DW������

���� +HUH�� $SSHOODQW� DWWHPSWV� WR� FODVVLI\� $OOVWDWH¶V� GLVFRYHU\� UHTXHVWV� DV

EDG�IDLWK�LQYHVWLJDWRU\�SUDFWLFHV�XQGHU�VHFWLRQ��������)LUVW��$SSHOODQW�DUJXHV

WKDW� $OOVWDWH¶V� ZULWWHQ� LQWHUURJDWRULHV� UHTXHVWHG� ³IULYRORXV´� DQG� LUUHOHYDQW

LQIRUPDWLRQ� UHJDUGLQJ� WKH� SURSHUW\¶V� URRI�� IRXQGDWLRQ�� DQG� SOXPELQJ�� WKXV

IXUWKHU� HYLGHQFLQJ� $OOVWDWH¶V� DOOHJHG� FRXUVH� RI� EDG� IDLWK� FRQGXFW� LQ

XQUHDVRQDEO\�SURORQJLQJ�LWV�LQYHVWLJDWLRQ�ZLWKRXW�D�GHQLDO�RU�DFFHSWDQFH�RI

KHU�FODLP���:H�ILUVW�QRWH��KRZHYHU��WKDW�DOWKRXJK�$SSHOODQW�QRZ�FODLPV�WKDW

WKH�LQWHUURJDWRULHV�ZHUH�LPSURSHU��DW�QR�WLPH�GLG�VKH�VHHN�D�SURWHFWLYH�RUGHU

RU�RWKHUZLVH�REMHFW�WR�WKH�VRXJKW�DIWHU�LQIRUPDWLRQ�

���� 0RUHRYHU��$SSHOODQW�LQLWLDWHG�DQ�DGYHUVDULDO�DFWLRQ�E\�ILOLQJ�D�EUHDFK�RI

FRQWUDFW�DQG�EDG�IDLWK�DFWLRQ�DJDLQVW�$OOVWDWH�IRU�LWV�IDLOXUH�HLWKHU�WR�UHIXVH�RU

DFFHSW� KHU� FODLP� IROORZLQJ� D� OHQJWK\� LQYHVWLJDWLRQ�� � $FFRUGLQJO\�� $OOVWDWH

HQJDJHG� LQ� WKH� URXWLQH� GLVFRYHU\� SURFHVV� RI� OLWLJDWLRQ� E\� SURSRXQGLQJ

LQWHUURJDWRULHV� LQ� SUHSDUDWLRQ� IRU� WULDO� RQ� $SSHOODQW¶V� LVVXHV�� � ,W� ZDV

H[SODLQHG� WKDW�EHFDXVH�WKLV�PDWWHU� LQYROYHG�D�EXUJODU\�� LQTXLULHV� DV� WR� WKH

VWUXFWXUH¶V� LQWHJULW\� ZHUH� VHW� IRUWK� WR� GHWHUPLQH� KRZ� DQ� DOOHJHG� EXUJODU

FRXOG�KDYH�JDLQHG�HQWU\����1�7����������DW��������&OHDUO\��JLYHQ�WKH�ODFN�RI

DQ\� HYLGHQFH� LQGLFDWLQJ� IRUFLEOH� HQWU\�� WKH� LQIRUPDWLRQ� UHTXHVWHG� LQ� WKH

LQWHUURJDWRULHV�ZDV�ZLWKLQ� WKH�SURSHU�VFRSH�RI�GLVFRYHU\�DQG�QHFHVVDU\� IRU

$OOVWDWH¶V� GHIHQVH� WR� $SSHOODQW¶V� FODLPV�� � ,Q� WKH� DEVHQFH� RI� DQ\� HYLGHQFH
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ZKLFK�GHPRQVWUDWHV�WKDW�$OOVWDWH�ZDV�PRWLYDWHG�E\�D�GLVKRQHVW�SXUSRVH�RU�LOO

PRWLYH��RU�RWKHUZLVH�EUHDFKHG�LW�ILGXFLDU\�RU�FRQWUDFWXDO�GXW\�E\�XWLOL]LQJ�WKH

GLVFRYHU\� SURFHVV� WR� FRQGXFW� DQ� LPSURSHU� LQYHVWLJDWLRQ�� ZH� PXVW� UHMHFW

$SSHOODQW¶V� DWWHPSW� WR� HTXDWH� WKH� SURSRXQGLQJ� RI� LQWHUURJDWRULHV� ZLWK� WKH

W\SH� RI� EDG� IDLWK� LQYHVWLJDWLYH� SUDFWLFHV� DFWLRQDEOH� XQGHU� VHFWLRQ� �����

$SSHOODQW� FOHDUO\� IDLOHG� WR� VXVWDLQ� KHU� EXUGHQ� RI� SURYLQJ� E\� FOHDU� DQG

FRQYLQFLQJ�HYLGHQFH�WKDW�WKH�FRQGXFW�ZDV�LPSURSHU���7KHUHIRUH��DV�D�PDWWHU

RI�ODZ��ZH�ILQG�WKDW�$OOVWDWH¶V�FRQGXFW�LQ�WKLV�UHJDUG�ZDV�QRW�LQ�EDG�IDLWK�

���� 1H[W��$SSHOODQW�DUJXHV�WKDW�$OOVWDWH�DFWHG�LQ�EDG�IDLWK�ZKHQ�LW�UHIXVHG

WR� VHWWOH� WKH� FODLP� IROORZLQJ� KHU� GHSRVLWLRQ�� � 'HVSLWH� $OOVWDWH¶V� UHTXHVW�

$SSHOODQW� UHIXVHG� WR�VXEPLW�WR�DQ�([DPLQDWLRQ�XQGHU�2DWK� IRU� SXUSRVHV� RI

DGMXVWLQJ�KHU�ORVV���$SSHOODQW¶V�DUJXPHQW�RQ�DSSHDO�VXJJHVWV�WKDW�KHU�VZRUQ

WHVWLPRQ\�GXULQJ�GHSRVLWLRQ�VKRXOG�EH�VXEVWLWXWHG�IRU�DQ�([DPLQDWLRQ�8QGHU

2DWK��DQG��WKHUHIRUH��$OOVWDWH¶V�IDLOXUH�WR�VHWWOH�WKH�FODLP�IROORZLQJ�LWV�UHFHLSW

RI� KHU� VZRUQ� WHVWLPRQ\� FRQVWLWXWHV� EDG� IDLWK�� � :H� ILQG� WKLV� DUJXPHQW

VSHFLRXV�DW�EHVW�

���� $V� VWDWHG� DERYH�� D� GHSRVLWLRQ� LV� D� IRUP� RI� GLVFRYHU\� FRQGXFWHG� LQ

SUHSDUDWLRQ� IRU� WULDO�� � 8QGHU� QR� FLUFXPVWDQFHV� ZDV� $OOVWDWH� XQGHU� DQ

REOLJDWLRQ�WR�RIIHU�$SSHOODQW�D�VHWWOHPHQW�IROORZLQJ�0LWUR¶V�GHSRVLWLRQ���7R�WKH

FRQWUDU\��DV�REVHUYHG�E\�WKH�WULDO�FRXUW��$OOVWDWH�³GHIWO\�HPSOR\HG�0V��0LWUR¶V

GHSRVLWLRQ�WR�H[SRVH�LQFRQVLVWHQFLHV�LQ�SODLQWLII¶V�FODLP�ZLWK�$OOVWDWH�´���7ULDO

&W��2S��DW������8QGHU�WKH�IDFWV�RI�WKLV�FDVH��LW�LV�HYLGHQW�WKDW�$SSHOODQW�KDV

IDLOHG�WR�GHVFULEH�FRQGXFW�VXIILFLHQWO\�HJUHJLRXV�WR�EH�FRQVLGHUHG�UHFNOHVV�RU
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RWKHUZLVH�FRPPLWWHG�ZLWK�WKH�LQWHQW�RI�LPSURSHUO\�DYRLGLQJ�SD\PHQW�RI�KHU

FODLP�� � $V� D� UHVXOW�� ZH� UHIXVH� WR� ILQG� WKDW� $OOVWDWH¶V� FRQGXFW� GXULQJ� WKH

URXWLQH�SURFHVV�RI�GLVFRYHU\�ZDV�LQ�FRQWUDYHQWLRQ�RI�VHFWLRQ������

���� ,W�LV�DEXQGDQWO\�FOHDU�WKDW�$OOVWDWH¶V�FRQGXFW�GXULQJ� OLWLJDWLRQ�GLG�QRW�

DV� D� PDWWHU� RI� ODZ�� ULVH� WR� WKH� OHYHO� RI� EDG� IDLWK� XQGHU� VHFWLRQ� �����

$SSHOODQW�KDV�XWWHUO\�IDLOHG�WR�SUHVHQW�DQ\�HYLGHQFH�GHPRQVWUDWLQJ�LPSURSHU

LQYHVWLJDWLYH�WDFWLFV�RU�DQ�XQUHDVRQDEOH�GHQLDO�RI�WKH�FODLP��VKH�KDV�VLPSO\

QRW� SURYLGHG� HQRXJK� HYLGHQFH� IRU� D� UHDVRQDEOH� MXU\� WR� ILQG� E\� FOHDU� DQG

FRQYLQFLQJ�HYLGHQFH�WKDW�$OOVWDWH�DFWHG�LQ�EDG�IDLWK�DV�SURVFULEHG�E\�VHFWLRQ

�������$V�D�UHVXOW��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW¶V�MXU\�LQVWUXFWLRQ�ZDV�QRW

IXQGDPHQWDOO\�HUURQHRXV��VLQFH�LW�SURSHUO\�OLPLWHG�WKH�MXU\¶V�FRQVLGHUDWLRQ�WR

WKDW� FRQGXFW� UHOHYDQW� WR� WKH�EDG� IDLWK� LQTXLU\�� LQ� WKLV� FDVH�� FRQGXFW�ZKLFK

RFFXUUHG� SULRU� WR� WKH� FRPPHQFHPHQW� RI� WKH� LQVWDQW� DFWLRQ�� � 6HH�� H�J��

'¶$PEURVLR�� ���� 3D�� DW� ����� ���� $��G� DW� ���� �REVHUYLQJ� WKDW� ³WKRVH

MXULVGLFWLRQV�ZKLFK�KDYH�UHFRJQL]HG�D�FDXVH�RI�DFWLRQ� IRU�EDG�IDLWK�FRQGXFW

KDYH�FDXWLRQHG�WKDW�µ>L@I�WKH�FODLP�LV�µIDLUO\�GHEDWDEOH�¶�QR�OLDELOLW\�LQ�WRUW�ZLOO

DULVH�¶´��FLWDWLRQ� RPLWWHG���+RURZLW]�Y�� )HGHUDO� .HPSHU� /LIH�$VVXUDQFH

&R������)��G������������G�&LU��������LQWHUSUHWLQJ�VHFWLRQ������DQG�ILQGLQJ

QR� EDG� IDLWK� ZHUH� LQVXUHU� KDG� UHDVRQDEOH� EDVLV� WR� GHQ\� FODLP��� -XQJ� Y�

1DWLRQZLGH� 0XW�� )LUH� ,QV�� &R��� ���� )�� 6XSS�� ����� ���� �(�'�� 3D�

������JUDQWLQJ� VXPPDU\� MXGJPHQW� RQ� VHFWLRQ� ����� EDG� IDLWK� FODLP�

UHDVRQLQJ�WKDW�LQ�DEVHQFH�RI�HYLGHQFH�UHYHDOLQJ�GLVKRQHVW�SXUSRVH��LW�LV�QRW

EDG�IDLWK�IRU�LQVXUHU�WR�DJJUHVVLYHO\�LQYHVWLJDWH�DQG�SURWHFW�LWV�LQWHUHVWV��
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���� )LQDOO\�� ZH� QRWH� WKDW� WKH� WULDO� FRXUW� KDV� WKRURXJKO\� DGGUHVVHG� DQG

DGHTXDWHO\� GLVSRVHG� RI� $SSHOODQW¶V� UHPDLQLQJ� LVVXHV�� � 7KHUHIRUH�� WR� WKDW

H[WHQW��ZH�DIILUP�RQ�WKH�EDVLV�RI�WKH�ZHOO�UHDVRQHG�WULDO�FRXUW�2SLQLRQ��

���� -XGJPHQW�DIILUPHG�

����������������������������������
��6HH�7ULDO�&W��2S��DW������


