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7KH� &RPPRQZHDOWK� DSSHDOV� IURP� WKH� SUHWULDO� RUGHU� RI� WKH� &RXUW� RI

&RPPRQ� 3OHDV� RI� (ULH� &RXQW\�� JUDQWLQJ� DSSHOOHH¶V� 0RWLRQ� SXUVXDQW� WR� ��

3D�&�6�� 6HFWLRQ� �����E�� UHJDUGLQJ� HYLGHQFH� RI� WKH� YLFWLP¶V� SDVW� VH[XDO

FRQGXFW���:H�UHYHUVH�

,Q� ������ DSSHOOHH� ZDV� FKDUJHG� ZLWK� ,QYROXQWDU\� 'HYLDWH� 6H[XDO

,QWHUFRXUVH��,QGHFHQW�$VVDXOW��&RUUXSWLRQ�RI�0LQRUV�DQG�(QGDQJHULQJ�:HOIDUH

RI�&KLOGUHQ��� VWHPPLQJ� IURP� WKH� DOOHJHG� VH[XDO� DEXVH� RI� KLV� VWHSGDXJKWHU

EHWZHHQ������DQG�6HSWHPEHU��������7KH�YLFWLP��ERUQ�$SULO����������FODLPHG

DSSHOOHH� ³SXW� KLV� SHQLV� LQ� KHU�PRXWK� DQG� DQXV�� SODFHG� KLV� WRQJXH� LQ� KHU

YDJLQD��DQG�GLUHFWHG�KHU�WR�WRXFK�KLV�SHQLV�RQ�QXPHURXV�RFFDVLRQV���)XUWKHU�

>DSSHOOHH@� LV� DOOHJHG� WR� KDYH� VKRZQ� WKH� YLFWLP� QXPHURXV� VH[XDOO\� H[SOLFLW

PDJD]LQHV� DQG� YLGHRWDSHV� GXULQJ� ZKLFK� WLPH� >DSSHOOHH@� ZRXOG� DWWHPSW� WR

SHUIRUP�WKH�DFWV�GHSLFWHG�WKHUHLQ�ZLWK�WKH�YLFWLP�´� �$SSHOODQW¶V�%ULHI��DW���

                                        
������3D�&�6����������D�����������D�����������D��DQG�������UHVSHFWLYHO\�
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3ULRU� WR� WULDO��DSSHOOHH� ILOHG�D� ³0RWLRQ�3XUVXDQW� WR�7LWOH����6HFWLRQ������E�

5HJDUGLQJ�(YLGHQFH�RI�9LFWLP¶V�6H[XDO�&RQGXFW´��ZKLFK�RIIHUHG�WR�SURYH�

D� 7KDW�EHWZHHQ������DQG������«�WKH�IHPDOH�YLFWLP�«�HQJDJHG
LQ� YDULRXV� VH[XDO� DFWV�� LQFOXGLQJ� VH[XDO� LQWHUFRXUVH� ZLWK� D
MXYHQLOH�PDOH��«�DJH����

E� 6DLG� VH[XDO� DFWLYLW\�� DFFRUGLQJ� WR� >WKH� MXYHQLOH� PDOH@�
RFFXUUHG� LQ� WKH� EDVHPHQW� DQG� >LQ� WKH� PLQRU� YLFWLP¶V@
EHGURRP«�

F� 7KDW� LQ� WKH� DWWLF� WKH� MXYHQLOHV� GLVFRYHUHG� VRPH� VH[XDOO\
H[SOLFLW�PDJD]LQHV��ZKLFK�WKH\�YLHZHG�WKHUH�

G� 7KH�PDOH�MXYHQLOH�DGPLWWHG�WKLV�DFWLYLW\�WR�KLV�PRWKHU��«�DQG
WR�WKH�>DSSHOOHH@�DQG�WR�GHIHQVH�FRXQVHO�

H� >7KH� PLQRU� YLFWLP@� GHQLHG� KDYLQJ� VH[XDO� DFWLYLWLHV� RU
LQWHUFRXUVH�ZLWK�DQ\RQH�HOVH��EXW�DGPLWWHG�WKDW�VKH�KDG�EHHQ
WRXFKHG� E\� D� MXYHQLOH� ER\� ZKRVH� QDPH� VKH� FRXOG� QRW
UHPHPEHU�DQG�WKDW� WKLV�RFFXUUHG�SULRU� WR� WKH�VH[XDO�DFWLYLW\
ZLWK�WKH�>DSSHOOHH@«�

$SSHOOHH¶V�PRWLRQ��SDJHV�����

8SRQ�UHYLHZ�RI�DSSHOOHH¶V�PRWLRQ��WKH�WULDO�FRXUW�

RUGHUHG� WKDW� WKH� >DSSHOOHH¶V@�PRWLRQ� DQG� RIIHU� RI� SURRI� >ZHUH@
VXIILFLHQW�RQ�WKHLU�IDFH�DQG�IXUWKHU�2UGHUHG�DQ�LQ�FDPHUD�KHDULQJ
WR� PDNH� ILQGLQJV� RQ� WKH� UHFRUG� DV� WR� WKH� UHOHYDQFH� DQG
DGPLVVLELOLW\�RI� WKH�SURSRVHG�HYLGHQFH�� �2Q�$SULO�����������WKH
&RPPRQZHDOWK�ILOHG�D�1RWLFH�RI�$SSHDO�IURP�WKH�0DUFK���������
2UGHU���%\�2UGHU�GDWHG�$SULO�����������>WKH�WULDO�FRXUW@��IROORZLQJ
D�KHDULQJ�LQ�FDPHUD��UHDIILUPHG�WKH�UHFRUG�DV�IROORZV��7KH�>WULDO
FRXUW@� JUDQWHG� WKH� >DSSHOOHH¶V@� 0RWLRQ� 3XUVXDQW� WR� ��� 3D�&�6�
�����%�� 5HJDUGLQJ� (YLGHQFH� RI� 9LFWLP¶V� 6H[XDO� &RQGXFW�� WKH
>WULDO� FRXUW@� IRXQG� WKDW� WKH� SURIIHUHG� HYLGHQFH� RI� WKH� YLFWLP¶V
SDVW� VH[XDO� FRQGXFW� >ZDV@� DGPLVVLEOH� DV� DQ� H[FHSWLRQ� WR� WKH
5DSH�6KLHOG�/DZ��WKH�>WULDO�FRXUW@�IRXQG�WKDW�WKLV�FDVH�LQYROYHV�D
FRQWUROOLQJ� TXHVWLRQ� RI� ODZ� DV� WR� ZKLFK� WKHUH� LV� D� VXEVWDQWLDO
JURXQG� IRU� GLIIHUHQFH� RI� RSLQLRQ� DQG� WKDW� DQ� LPPHGLDWH� DSSHDO
PD\�DGYDQFH�WKH�XOWLPDWH�WHUPLQDWLRQ�RI�WKH�PDWWHU�
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7ULDO�&RXUW�2SLQLRQ����������DW���

%HIRUH�ZH�PD\�FRQVLGHU�WKH�PHULWV�RI�WKLV�DSSHDO��ZH�PXVW�GHWHUPLQH

ZKHWKHU�LW�LV�SURSHUO\�EHIRUH�WKLV�&RXUW�� �8QOLNH�WKH� W\SLFDO�&RPPRQZHDOWK

DSSHDO�IURP�DQ�RUGHU�OLPLWLQJ�WKH�SURVHFXWLRQ¶V�HYLGHQFH��DV�E\�VXSSUHVVLRQ

RU�WKH�OLNH���WKLV�DSSHDO�FKDOOHQJHV�D�SUHWULDO�GHWHUPLQDWLRQ�WR�DGPLW�FHUWDLQ

GHIHQVH� HYLGHQFH�� � $OWKRXJK� DSSHOOHHV� GLG� QRW� GLVSXWH� WKH� DSSHDODELOLW\� RI

WKH�RUGHU��VXFK�LV�D�TXHVWLRQ�RI� MXULVGLFWLRQ�DQG�PD\�EH�UDLVHG�VXD�VSRQWH�

%ODFNPDQ�Y��.DW]������3D��6XSHU������� ����� ����$��G������ ���� �������

7HUSLQ�Y��7HUSLQ������3D��6XSHU����������������$��G�������������������

3D�5�$�3������G��SURYLGHV�DV�IROORZV�

�G�� &RPPRQZHDOWK� $SSHDOV� LQ� &ULPLQDO� &DVHV�� � ,Q� D
FULPLQDO� FDVH�� XQGHU� WKH� FLUFXPVWDQFHV� SURYLGHG� E\� ODZ�� WKH
&RPPRQZHDOWK�PD\� WDNH� DQ� DSSHDO� DV� RI� ULJKW� IURP� DQ� RUGHU
WKDW� GRHV� QRW� HQG� WKH� HQWLUH� FDVH� ZKHUH� WKH� &RPPRQZHDOWK
FHUWLILHV�LQ�WKH�QRWLFH�RI�DSSHDO�WKDW� WKH�RUGHU�ZLOO� WHUPLQDWH�RU
VXEVWDQWLDOO\�KDQGLFDS�WKH�SURVHFXWLRQ�

8QGHU� WKLV� VHFWLRQ�� WKH� &RPPRQZHDOWK� PD\� DSSHDO� LI� LW� FHUWLILHV� WKH

LQWHUORFXWRU\�RUGHU�ZLOO�WHUPLQDWH�RU�VXEVWDQWLDOO\�KDQGLFDS�WKH�SURVHFXWLRQ�

LW� SODLQO\� LQFOXGHG� WKLV� FHUWLILFDWLRQ� LQ� WKH� QRWLFH� RI� DSSHDO�� � ³6XFK

FHUWLILFDWLRQ� LV� UHTXLUHG� DV� D� PHDQV� RI� SUHYHQWLQJ� IULYRORXV� DSSHDOV� DQG

DSSHDOV� LQWHQGHG� VROHO\� IRU� GHOD\�´� �&RPPRQZHDOWK� Y��'XJJHU�� ���� 3D�

����� ����� ���� $��G� ����� ���� �������� � )DLOXUH� WR� LQFOXGH� WKH� FHUWLILFDWLRQ

UHQGHUV� WKH� TXHVWLRQHG� RUGHU� XQDSSHDODEOH�� � &RPPRQZHDOWK� Y�

0DOLQRZVNL������3D����������������$��G�����������������
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:H�UHFHQWO\�VWDWHG�LQ�&RPPRQZHDOWK�Y��.LQJ������$��G������������

³7KH� &RPPRQZHDOWK¶V� JRRG� IDLWK� FHUWLILFDWLRQ�� DORQH�� SURYLGHV� DQ� DEVROXWH

ULJKW�WR�DSSHDO��LW�LV�QRW�UHTXLUHG�WR�GHPRQVWUDWH�WKH�QHHG�IRU�WKH�HYLGHQFH�´

,G��DW������FLWLQJ�'XJJHU��VXSUD����,Q�.LQJ��WKH�&RPPRQZHDOWK�DSSHDOHG

DQ� RUGHU� JUDQWLQJ� D� GHIHQVH�PRWLRQ� LQ� OLPLQH�� H[FOXGLQJ� FHUWDLQ� HYLGHQFH�

,G��DW�������$OWKRXJK�LQ�WKLV�FDVH�WKH�&RPPRQZHDOWK�LV�DSSHDOLQJ�DQ�RUGHU

DOORZLQJ� HYLGHQFH� SURIIHUHG� E\� WKH� GHIHQVH�� WKH� VDPH� ORJLF� DSSOLHV�� � 7KH

&RPPRQZHDOWK� GRHV� QRW� KDYH� WR� SURYH� LW� ZLOO� EH� ³VXEVWDQWLDOO\

KDQGLFDSSHG´��WKH�JRRG�IDLWK�FHUWLILFDWLRQ�VXIILFHV��

,Q� &RPPRQZHDOWK� Y�� *RUGRQ�� ���� 3D�� ����� ���� $��G� ���� �������� RXU

6XSUHPH�&RXUW�IRXQG�

7KHUH�LV�QR�HVVHQWLDO�GLIIHUHQFH�EHWZHHQ�VXSSUHVVLRQ�UXOLQJV�DQG
UXOLQJV� RQ�PRWLRQV� LQ� OLPLQH� WR�DGPLW�RU� H[FOXGH� HYLGHQFH�� � ,Q
ERWK�FDVHV��D�SUHWULDO�RUGHU�LV�EHLQJ�KDQGHG�GRZQ�ZKLFK�DGPLWV

                                        
2 7KH�&RPPRQZHDOWK¶V�FHUWLILFDWLRQ�LV�EXWWUHVVHG�E\�WKH�WULDO�FRXUW¶V� ILQGLQJ
WKH� &RPPRQZHDOWK� ZLOO� EH� ³VXEVWDQWLDOO\� KDPSHUHG�´� � 1�7��� SUHWULDO�
���������DW�����,Q�DQ�LQ�FDPHUD�SUHWULDO�SURFHHGLQJ�WKH�WULDO�FRXUW�VWDWHG�

,� XQGHUVWDQG� >WKH� &RPPRQZHDOWK¶V@� FRQFHUQ� DERXW� WKH� YLFWLP
DQG� WKLQJV� >JUDQWLQJ� WKH� PRWLRQ� LQ� OLPLQH@� PD\� GR� WR� >WKH
&RPPRQZHDOWK¶V@� FDVH�� DQG� LW� VXEVWDQWLDOO\� KDPSHUV� ZKDW� \RX
ZDQW�WR�SURYH�DQG�WKH�RXWFRPH�RI�LW���,¶P�DZDUH�RI�WKH�IDFW�WKDW
LI�WKHUH¶V�DQ�DFTXLWWDO�>WKH�&RPPRQZHDOWK@�ZRQ¶W�KDYH�D�ULJKW�WR
DSSHDO�

:KLOH�WKH�VSHFLILF�KDQGLFDS�LV�QRW�DUWLFXODWHG��DQG�QHHG�QRW�EH��ZH�FDQ�HDVLO\
HQYLVLRQ�WKH�HIIHFW�WKLV�UXOLQJ�PD\�KDYH�RQ�WKH�YLFWLP���7KH�5DSH�6KLHOG�ODZ
ZDV�PHDQW�WR�SURWHFW�D�YLFWLP�IURP�EHLQJ�SODFHG�RQ�WULDO��YLFWLPL]HG�D�VHFRQG
WLPH�E\�WKH�MXVWLFH�V\VWHP���$Q�RUGHU�UHPRYLQJ�WKDW�PLQLPDO�SURWHFWLRQ�PD\
FDXVH� D� YLFWLP� WR� UHIXVH� WR� WHVWLI\� DW� DOO�� DQ� XQGHUVWDQGDEOH� LI� UHJUHWWDEOH
UHVXOW���$V�VXFK�RUGHUV�PD\�DIIHFW�WKH�DYDLODELOLW\�RI�HYLGHQFH��WKH\�VKRXOG�EH
VXEMHFW�WR�SUHWULDO�UHYLHZ�
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RU�H[FOXGHV�HYLGHQFH�DW� WULDO��DQG� LQ�ERWK�FDVHV��RQFH� D� MXU\� LV
VZRUQ�� WKH� &RPPRQZHDOWK� PD\� QRW� DSSHDO� IURP� DQ� DGYHUVH
UXOLQJ�� � 7KDW� VXSSUHVVLRQ� PRWLRQV� DUH� DOZD\V� RI� FRQVWLWXWLRQDO
GLPHQVLRQ� DQG� PRWLRQV� LQ� OLPLQH� DUH� RQO\� VRPHWLPHV� RI
FRQVWLWXWLRQDO� GLPHQVLRQ� LV� RI� QR� LPSRUW�� IRU� LQ� ERWK� FDVHV�
ZLWKRXW�DQ�LPPHGLDWH�ULJKW�RI�UHYLHZ��WKH�&RPPRQZHDOWK¶V�FDVH
PD\�EH�VR�KDPSHUHG�WKDW�WKH�&RPPRQZHDOWK�PD\�EH�XQDEOH�WR
SURFHHG�

,G��DW����������$��G�DW������HPSKDVLV�VXSSOLHG��

%DVHG� RQ� WKH� IRUHJRLQJ�� ZH� ILQG� WKLV� DSSHDO� LV� SURSHUO\� EHIRUH� RXU

&RXUW��DQG�ZH�ZLOO�UHYLHZ�WKH�LVVXHV�WKH�&RPPRQZHDOWK�SUHVHQWV�

,� :+(7+(5� (9,'(1&(�2)� &216(168$/� 6(;8$/� $&7,9,7<
%(7:((1�$�0,125�9,&7,0� $1'� $� 0,125� 7+,5'� 3$57<
'85,1*�7+(�6$0(�7,0(�)5$0(�$6�7+(�$//(*('�6(;8$/
$%86(�%<�7+(�&5,0,1$/�'()(1'$17�8321� 7+(�0,125
9,&7,0�,6�$'0,66,%/(�72�$77$&.�7+(�&5(',%,/,7<�2)
7+(� 9,&7,0� $1'� 72� (;3/$,1� 21(� 6285&(� 2)� 7+(
9,&7,0¶6�.12:/('*(�2)�6(;8$/�$&7,9,7<�

,,� :+(7+(5� 7+(� 352))(5('� (9,'(1&(� :$6� %$55('� %<
7+(�5$3(�6+,(/'�/$:�����3D�&�6�$����������68%-(&7�72
121(�2)�7+(�5(&2*1,=('�(;&(37,216�

,,,� :+(7+(5� 7+(� 35(-8',&,$/� ())(&7�2)� 7+(� 352))(5('
(9,'(1&(�287:(,*+('�7+(�352%$7,9(�9$/8(�

,9� :+(7+(5�7+(�352))(5�0$'(�%<�7+(�>$33(//((@�,1�+,6
027,21�$1'�21� 7+(�5(&25'�:$6�68)),&,(17�81'(5
(67$%/,6+('� &$6(/$:� 5(*$5',1*� 5$3(� 6+,(/'
(9,'(1&(�

%ULHI�IRU�$SSHOODQW��DW���

$� WULDO� FRXUW¶V� UXOLQJ� RQ� WKH� DGPLVVLELOLW\� RI� HYLGHQFH� RI� WKH� VH[XDO

KLVWRU\�RI�D�VH[XDO�DEXVH�FRPSODLQDQW�ZLOO�EH�UHYHUVHG�RQO\�ZKHUH�WKHUH�KDV

EHHQ�D�FOHDU�DEXVH�RI�GLVFUHWLRQ���&RPPRQZHDOWK�Y��:HEHU������3D������

����� ����$��G������ ���� �������FLWLQJ�&RPPRQZHDOWK�Y�� -RKQVRQ�� ���
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3D����������������$��G�������������������&RPPRQZHDOWK�Y��*X\������3D�

6XSHU����������������$��G������ ���� ��������DOORF��GHQLHG�� ����3D�� ����

���� $��G� ���� �������� � ³$Q� DEXVH� RI� GLVFUHWLRQ� LV� QRW� PHUHO\� DQ� HUURU� RI

MXGJPHQW��EXW�LI�LQ�UHDFKLQJ�D�FRQFOXVLRQ�WKH�ODZ�LV�RYHUULGGHQ�RU�PLVDSSOLHG

RU� WKH� MXGJPHQW� H[HUFLVHG� LV� PDQLIHVWO\� XQUHDVRQDEOH�� RU� WKH� UHVXOW� RI

SDUWLDOLW\��SUHMXGLFH��ELDV��RU�LOO�ZLOO��DV�VKRZQ�E\�WKH�HYLGHQFH�RU�WKH�UHFRUG�

GLVFUHWLRQ�LV�DEXVHG�´�&RPPRQZHDOWK�Y��6SLHZDN������3D������������$��G

����������������FLWDWLRQ�RPLWWHG��

7KH� ODZ� UHJDUGLQJ� HYLGHQFH� RI� D� FRPSODLQDQW¶V� VH[XDO� KLVWRU\� LV� VHW

IRUWK�LQ�3HQQV\OYDQLD¶V�5DSH�6KLHOG�VWDWXWH��ZKLFK�SURYLGHV�

��������(YLGHQFH�RI�YLFWLP¶V�VH[XDO�FRQGXFW

���D��*HQHUDO�5XOH��(YLGHQFH�RI�VSHFLILF�LQVWDQFHV�RI�WKH�DOOHJHG
YLFWLP¶V� SDVW� VH[XDO� FRQGXFW�� RSLQLRQ� HYLGHQFH� RI� WKH� DOOHJHG
YLFWLP¶V� SDVW� VH[XDO� FRQGXFW�� DQG� UHSXWDWLRQ� HYLGHQFH� RI� WKH
DOOHJHG� YLFWLP¶V� SDVW� VH[XDO� FRQGXFW� VKDOO� QRW� EH� DGPLVVLEOH� LQ
SURVHFXWLRQV�XQGHU� WKLV� FKDSWHU� H[FHSW� HYLGHQFH� RI� WKH� DOOHJHG
YLFWLP¶V�SDVW�VH[XDO�FRQGXFW�ZLWK�WKH�GHIHQGDQW�ZKHUH�FRQVHQW�RI
WKH� DOOHJHG� YLFWLP� LV� DW� LVVXH� DQG� VXFK� HYLGHQFH� LV� RWKHUZLVH
DGPLVVLEOH�SXUVXDQW�WR�WKH�UXOHV�RI�HYLGHQFH�

���E�� (YLGHQWLDU\� SURFHHGLQJV��$� GHIHQGDQW�ZKR� SURSRVHV� WR
RIIHU� HYLGHQFH� RI� WKH� DOOHJHG� YLFWLP¶V� SDVW� VH[XDO� FRQGXFW
SXUVXDQW�WR�VXEVHFWLRQ��D��VKDOO�ILOH�D�ZULWWHQ�PRWLRQ�DQG�RIIHU�RI
SURRI� DW� WKH� WLPH� RI� WULDO�� � ,I�� DW� WKH� WLPH� RI� WULDO�� WKH� FRXUW
GHWHUPLQHV� WKDW�WKH�PRWLRQ�DQG�RIIHU� RI� SURRI� DUH� VXIILFLHQW� RQ
WKHLU�IDFHV��WKH�FRXUW�VKDOO�RUGHU�DQ�LQ�FDPHUD�KHDULQJ�DQG�VKDOO
PDNH�ILQGLQJV�RQ�WKH�UHFRUG�DV�WR�WKH�UHOHYDQFH�DQG�DGPLVVLELOW\
RI�WKH�SURSRVHG�HYLGHQFH�SXUVXDQW�WR�WKH�VWDQGDUGV�VHW�IRUWK�LQ
VXEVHFWLRQ��D�� ��

���3D�&�6���������
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7KH�SXUSRVH�RI�WKH�5DSH�6KLHOG�VWDWXWH�LV�WR�SUHYHQW�D�WULDO�IURP
VKLIWLQJ�LWV�IRFXV�IURP�WKH�FXOSDELOLW\�RI�WKH�DFFXVHG�WRZDUGV�WKH
YLUWXH� DQG� FKDVWLW\� RI� WKH� YLFWLP�� � %\� VR� GRLQJ�� WKH� OHJLVODWXUH
KRSHG� WR� HQG� WKH� SUDFWLFH� RI� WKRVH� GHIHQVH� DWWRUQH\V� ZKR
HOHFWHG� WR� WU\� WKH� YLFWLP� LQVWHDG� RI� GHIHQG� WKHLU� FOLHQW�� � 6HH�
H�J��� &RPPRQZHDOWK� Y��:HEHU�� ���� 3D�� 6XSHU�� ���� ���� ���
$��G���������������������&RPPRQZHDOWK�Y��:LGPHU������3D�
6XSHU�� ����� �������� ���� $��G� ����� ���� �������
&RPPRQZHDOWK�Y��6PLWK������3D��6XSHU����������������$��G
������������������

*X\��DW�������������$��G�DW�����

7KH� 5DSH� 6KLHOG� VWDWXWH� FRQWDLQV� D� VSHFLILF� H[FHSWLRQ� WR� LWV� JHQHUDO

SURKLELWLRQ�RI�HYLGHQFH�UHJDUGLQJ�D�YLFWLP¶V�VH[XDO�FRQGXFW���HYLGHQFH�RI�WKH

YLFWLP¶V� SDVW� VH[XDO� FRQGXFW� ZLWK� WKH� GHIHQGDQW� PD\� EH� DGPLWWHG� ZKHUH

FRQVHQW�RI�WKH�YLFWLP�LV�DW�LVVXH���&RQVHQW�LV�QRW�DOOHJHG�KHUH��DQG�WKH�SDVW

DFWV� ZHUH� QRW� ZLWK� WKH� GHIHQGDQW�� PDNLQJ� WKLV� H[FHSWLRQ� LQDSSOLFDEOH�

+RZHYHU��RXU�FRXUWV�KDYH�IRXQG�RWKHU�H[FHSWLRQV�WR�WKH�VWDWXWH�

2XU� 6XSUHPH� &RXUW� KDV� KHOG� WKH� ODZ� GRHV� QRW� SURKLELW� UHOHYDQW

HYLGHQFH�WKDW�³GLUHFWO\�QHJDWHV�WKH�DFW�RI�LQWHUFRXUVH�ZLWK�ZKLFK�D�GHIHQGDQW

LV� FKDUJHG�´� �&RPPRQZHDOWK�Y��0DMRUDQD�� ���� 3D�� ����� ����� ���� $��G

���������������VHH�DOVR�&RPPRQZHDOWK�Y��:LGPHU������3D��6XSHU������

���������$��G�������������������7KH�5DSH�6KLHOG�/DZ�PD\�QRW�EH�XVHG�WR

H[FOXGH� UHOHYDQW� HYLGHQFH� VKRZLQJ� D� ZLWQHVV¶� ELDV� RU� DWWDFNLQJ� FUHGLELOLW\�

&RPPRQZHDOWK� Y�� %ODFN�� ���� 3D�� 6XSHU�� ����� ����� ���� $��G� ����� ���

�������� � $OVR�� ³HYLGHQFH� WHQGLQJ� WR� GLUHFWO\� H[FXOSDWH� WKH� DFFXVHG� E\

VKRZLQJ� WKDW� WKH� DOOHJHG� YLFWLP� LV� ELDVHG� DQG� WKXV� KDV� D� PRWLYH� WR� OLH�
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IDEULFDWH��RU�VHHN�UHWULEXWLRQ�LV�DGPLVVLEOH�DW�WULDO�´��*X\��DW����������$��G

DW�����

7KH� &RPPRQZHDOWK� ILUVW� DVNV� XV� WR� FRQVLGHU� ZKHWKHU� HYLGHQFH� RI

VH[XDO�DFWLYLW\�EHWZHHQ�D�PLQRU�YLFWLP�DQG�D�PLQRU�WKLUG�SDUW\�LV�DGPLVVLEOH

WR� DWWDFN� WKH� YLFWLP¶V� FUHGLELOLW\� DQG� WR� H[SODLQ� KHU� NQRZOHGJH� RI� VH[XDO

PDWWHUV�� � 7KH� WULDO� FRXUW� IRXQG� WKH� HYLGHQFH� DGPLVVLEOH� EHFDXVH� ³LW� LV� VR

KLJKO\�SUREDWLYH�RI�WKH�YLFWLP¶V�FUHGLELOLW\�´��7ULDO�&RXUW�2SLQLRQ����������DW

����:H�GLVDJUHH�

$SSHOOHH� FRQWHQGV� WKDW� LQ� FRQYHUVDWLRQV� ZLWK� SHGLDWULF� XURORJLVW� 'U�

-XVWLQH� 6FKREHU�� FDVHZRUNHU� &DQGDFH� %DWWOHV�� DQG� WKH� SROLFH�� WKH� YLFWLP

GHQLHG�VKH�KDG�SULRU�VH[XDO�FRQWDFW�ZLWK�VRPHRQH�RWKHU�WKDQ�DSSHOOHH���7KH

UHFRUG��KRZHYHU��GRHV�QRW�LQGLFDWH�VXFK�D�GHQLDO���8SRQ�UHYLHZ�RI�KLV�PRWLRQ

DQG�WKH�UHFRUG��DSSHOOHH�GRHV�QRW�DSSHDU�DEOH�WR�RIIHU�VXFK�SURRI�

:KHQ�DVNHG�ZKHUH�LQ�KHU�UHSRUW�'U��6FKREHU�LQGLFDWHG�WKH�YLFWLP�PDGH

VXFK�D�GHQLDO��DSSHOOHH�ZDV�XQDEOH�WR�GR�VR���6LPLODUO\��ZKHQ�SUHVVHG�E\�WKH

&RPPRQZHDOWK� DV� WR� ZKHUH� LQ� 0V�� %DWWOHV¶� UHSRUW� WKH� YLFWLP� GHQLHG� WKH

DOOHJHG� SULRU� VH[XDO� FRQWDFW�� DSSHOOHH� FRXOG� QRW� GR� VR�� � $SSHOOHH� PHUHO\

DVVHUWHG� 0V�� %DWWOHV¶� LQIRUPHG� KLP� WKDW� XSRQ� TXHVWLRQLQJ� KHU� DERXW� SULRU

VH[XDO�FRQWDFW��WKH�YLFWLP�UHVSRQGHG�RQO\�³VRPH�ER\´�KDG�³WRXFKHG´�KHU�D

ORQJ�WLPH�DJR���7KLV�LV�QRW�D�GHQLDO�RI�DOO�SULRU�VH[XDO�DFWLYLW\�

2XU� UHYLHZ� RI� WKH� UHFRUG� GRHV� QRW� UHYHDO� WKH� YLFWLP� ZDV� HYHU

VSHFLILFDOO\�TXHVWLRQHG�DERXW�SDUWLFLSDWLQJ�LQ�DQ\�VH[XDO�DFWLYLW\��EHVLGHV�WKDW
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DOOHJHG� WR� KDYH� RFFXUUHG� ZLWK� DSSHOOHH�� � ,I� VKH� ZDV� QHYHU� DVNHG� WKH

TXHVWLRQ��VKH�FRXOG�QRW�KDYH�GHQLHG�DQ\WKLQJ�� � ,I� VKH�GLG�QRW�GHQ\��VKH� LV

QRW�LPSHDFKHG�E\�WKLV�HYLGHQFH���7KH�WULDO�FRXUW¶V�GHFLVLRQ�ZDV�EDVHG�RQ�WKH

EHOLHI� DSSHOOHH� FRXOG� RIIHU� SURRI� WKH� YLFWLP� FODLPHG� VKH� QHYHU� KDG� VH[XDO

FRQWDFW�ZLWK�DQ\�SHUVRQ�RWKHU�WKDQ�KHU�VWHSIDWKHU�� � ,I�VXFK�ZHUH� WKH�FDVH�

DSSHOOHH�ZRXOG�KDYH�D�VWURQJHU�DUJXPHQW�IRU�DGPLWWLQJ�WKH�WHVWLPRQ\�RI�WKH

LQGLYLGXDO�ZKR�DSSHOOHH�FODLPV�KDG�VH[XDO� UHODWLRQV�ZLWK�KHU�� �+RZHYHU��DV

DSSHOOHH¶V� SURIIHU� RI� HYLGHQFH� ZDV� EDVHG� RQ� VSHFXODWLRQ� DQG� FRQMHFWXUH

DERXW�ZKDW� WKH� YLFWLP�ZDV� DVNHG� DQG� ZKDW� VKH� XQGHUVWRRG�� LW� VKRXOG� QRW

KDYH�EHHQ� UXOHG�DGPLVVLEOH�� �&RPPRQZHDOWK�Y��)HUQVOHU��1R�������3+/

�����������3D��6XSHU��/(;,6������DW�����-XQH�����������FLWDWLRQ�RPLWWHG��

$V�WKH�SURIIHUHG�HYLGHQFH�GLG�QRW�LPSHDFK�WKH�YLFWLP¶V�FUHGLELOLW\��LW�ZDV�QRW

DGPLVVLEOH�RQ�WKDW�EDVLV�

:H� QH[W� FRQVLGHU� ZKHWKHU� WKH� SURIIHUHG� HYLGHQFH� LV� DGPLVVLEOH� WR

H[SODLQ�WKH�YLFWLP¶V�NQRZOHGJH�RI�VH[XDO�DFWLYLW\���7KH�WULDO�FRXUW�IRXQG�WKH

HYLGHQFH�VKRXOG�EH�DGPLVVLEOH�WR�H[SODLQ�WKH�YLFWLP¶V�NQRZOHGJH�EHFDXVH�

7KH� WHVWLPRQ\� RI� WKH� MXYHQLOH� YLFWLP� LV� LQ� GHWDLOHG�� VH[XDOO\
H[SOLFLW� WHUPV�� � 8SRQ� KHDULQJ� WKH� WHVWLPRQ\� RI� WKH� MXYHQLOH
YLFWLP��WKH�MXU\�ZLOO�EH�OHIW�ZLWK�QR�FKRLFH�RWKHU�WKDQ�WR�EHOLHYH
WKDW� WKH� YLFWLP¶V� NQRZOHGJH� RQ� WKHVH� PDWWHUV� LV� WKH� UHVXOW� RI
SHUVRQDO� H[SHULHQFH�� � ,I� WKH� MXU\� LV� QRW� SHUPLWWHG� WR� KHDU� WKH
SURIIHUHG�HYLGHQFH��WKH�WHVWLPRQ\�RI�>WKH�PLQRU�WKLUG�SDUW\@��WKH
>DSSHOOHH@�ZLOO�EH�XQDEOH�WR�GHIHQG�KLPVHOI�

7ULDO� &RXUW� 2SLQLRQ�� �������� DW� ��� �:H� UHFRJQL]H� WKH� FRQFHUQV� RI� WKH� WULDO

FRXUW��EXW�DIWHU�FDUHIXO�FRQVLGHUDWLRQ��ZH�DUH�FRQVWUDLQHG�WR�GLVDJUHH�
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,Q�&RPPRQZHDOWK� Y�� $SSHQ]HOOHU�� ���� 3D�� 6XSHU�� ����� ���� $��G

������������ZH�KHOG�HYLGHQFH�RI�D� SULRU� VH[XDO� DVVDXOW�ZDV� LUUHOHYDQW� DQG

QRW�DGPLVVLEOH�WR�VKRZ�NQRZOHGJH�E\�WKH�FKLOG�YLFWLP�RI�VH[XDO�WHFKQLTXHV�RU

QRPHQFODWXUH�� � ,G�� DW� ����� ���� $��G� DW� ����� � :H� ZHUH� JXLGHG� E\� RXU

6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�&RPPRQZHDOWK�Y��'XUVW������3D���������$��G

������������ZKLFK�VWDWHG�

,QDVPXFK� DV� $SSHOOHH¶V� RIIHU� RI� SURRI� WHQGV� RQO\� WR� VKRZ� WKDW
RWKHUV�LQ�DGGLWLRQ�WR�$SSHOOHH�KDG�VH[XDO�FRQWDFW�ZLWK�WKH�YLFWLP
UDWKHU� WKDQ� VKRZLQJ� KRZ� WKLV� WHVWLPRQ\� ZRXOG� H[RQHUDWH� KLP�
$SSHOOHH�KDV�QRW�VDWLVILHG�KLV�EXUGHQ�RI�VKRZLQJ�WKDW�WKH�DEVHQW
WHVWLPRQ\�ZRXOG�KDYH�EHHQ�KHOSIXO�LQ�HVWDEOLVKLQJ�KLV�LQQRFHQFH�

,G��DW��������$��G�DW�����

7KLV� FDVH� LV� VLPLODU�� WKH� HYLGHQFH� RI� WKH� WKLUG� SDUW\� PLQRU� ZKR

DOOHJHGO\� KDG� VH[XDO� FRQWDFW�ZLWK� WKH� YLFWLP� GRHV� QRW� H[RQHUDWH� DSSHOOHH�

WKH�WHVWLPRQ\�DW�PRVW�VKRZV�WKH�YLFWLP�KDG�VH[XDO�FRQWDFW�ZLWK�VRPHRQH�LQ

DGGLWLRQ�WR�DSSHOOHH���$OWKRXJK�WKH�MXU\�PD\�UHJDUG�WKH�YLFWLP¶V�NQRZOHGJH

RI�VH[XDO�DFWLYLW\�DV�PRUH�GHWDLOHG�DQG�H[SOLFLW�WKDQ�VRPH�\RXQJ�JLUOV�� WKLV

UHDVRQ�DORQH�LV�QRW�FRPSHOOLQJ���*LYHQ�WKH�H[SOLFLW�ODQJXDJH�KHDUG�QLJKWO\�RQ

QHWZRUN�WHOHYLVLRQ��WKH�QRZ�VL[WHHQ�\HDU�ROG�YLFWLP�PD\�EH�H[SHFWHG�WR�KDYH

VRPH� IDPLOLDULW\� ZLWK� VH[XDO� WHUPV�� � )XUWKHU�� VH[XDO� DFWLYLW\� ZLWK� DQRWKHU

WHHQ� GRHV� QRW� QHFHVVDULO\� LQMHFW� DGYDQFHG� WHUPLQRORJ\� LQWR� KHU� ZRUOG� ±

VH[XDO�DFWLYLW\�ZLWK�DQ�HOGHU�PLJKW�

7KLV�HYLGHQFH�LV�DW�RGGV�ZLWK�WKH�SXUSRVH�RI�WKH�5DSH�6KLHOG�/DZ��WR

NHHS�WKH�IRFXV�RQ�WKH�OHJLWLPDWH�LVVXHV�DW�WULDO��DQG�RII� WKH�YLFWLP¶V�VH[XDO



-��$��������

������

KLVWRU\��DQG�ZH�EHOLHYH�WKH�HYLGHQWLDU\�YDOXH�H[SUHVVHG�LQ�WKLV�DUJXPHQW�LV

VR�VPDOO�DV�WR�EH�RXWZHLJKHG�KHDYLO\�E\�WKH�JRDOV�RI�WKH�VKLHOG���$FFRUGLQJO\�

WKH� SURIIHUHG� HYLGHQFH� LV� QRW� DGPLVVLEOH� WR� H[SODLQ� WKH� PLQRU� YLFWLP¶V

NQRZOHGJH�RI�VH[XDO�DFWLYLW\�

1RU� LV� WKH� HYLGHQFH� DGPLVVLEOH� WR� H[SODLQ� 'U�� 6FKREHU¶V� REMHFWLYH

ILQGLQJV���7KH�&RPPRQZHDOWK�KDV�FHUWLILHG�LW�ZLOO�QRW�FDOO�WKH�GRFWRU�WR�WHVWLI\

DERXW� KHU� ILQGLQJV�� � 7KHUH� LV� QR� UHTXLUHPHQW� WKH� &RPPRQZHDOWK� FDOO� DQ\

ZLWQHVV� DV� LWV� RZQ�� � $V� WKH\� ZLOO� QRW� FDOO� WKH� GRFWRU�� WKHUH� LV� QRWKLQJ� WR

H[SODLQ��WKH�SURIIHUHG�VH[XDO�HYLGHQFH�LV�QRW�PDGH�UHOHYDQW�DQG�DGPLVVLEOH

E\�WKDW�ZKLFK�LV�QRW�SDUW�RI�WKH�WULDO�

7KHUH�UHPDLQV�WKH�FRQWHQWLRQ�WKH�HYLGHQFH�VKRXOG�EH�DGPLWWHG�WR�VKRZ

WKH�YLFWLP�KDG�D�PRWLYH�WR�IDEULFDWH�WKH�DOOHJDWLRQV���7KLV�&RXUW�UHFHQWO\�KHOG

³HYLGHQFH� WHQGLQJ� WR� GLUHFWO\� H[FXOSDWH� WKH� DFFXVHG� E\� VKRZLQJ� WKDW� WKH

DOOHJHG� YLFWLP� LV� ELDVHG� DQG� WKXV� KDV� D� PRWLYH� WR� OLH�� IDEULFDWH�� RU� VHHN

UHWULEXWLRQ�LV�DGPLVVLEOH�DW�WULDO�´��*X\��DW����������$��G�DW�������$V�VWDWHG

DERYH��LQ�RUGHU�IRU�SURIIHUHG�HYLGHQFH�WR�EH�LQWURGXFHG��LW�PXVW�EH�VKRZQ�WR

EH�UHOHYDQW�WR�WKH�DFFXVHG¶V�GHIHQVH��QRQ�FXPXODWLYH�RI�HYLGHQFH�RWKHUZLVH

DGPLVVLEOH�DW�WULDO��DQG�PRUH�SUREDWLYH�WKDQ�SUHMXGLFLDO�

:H�IDLO�WR�VHH�KRZ�HYLGHQFH�DOOHJLQJ�D�PLQRU¶V�VH[XDO�UHODWLRQVKLS�ZLWK

DQRWKHU�PLQRU��HYHQ�LI�WUXH��WHQGV�WR�VKRZ�D�PRWLYH�WR�OLH��IDEULFDWH��RU�VHHN

UHWULEXWLRQ�DJDLQVW�KHU�VWHSIDWKHU���7KHUH�LV�QR�DSSDUHQW�FRQQHFWLRQ�EHWZHHQ
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WKH� SURIIHUHG� DFWLYLW\� DQG� DQ� LQFOLQDWLRQ� WR� IDOVHO\� DFFXVH� KHU� VWHSIDWKHU�

8QOHVV�WKHUH�LV�PRUH��WKH�ORJLF�RI�WKLV�DUJXPHQW�LV�QRW�WKHUH�

$SSHOOHH�VXJJHVWV�RWKHU�HYLGHQFH�VKRZV�KLV�DFFXVHU�KDG�D�PRWLYH� WR

OLH��IDEULFDWH�RU�VHHN�UHWULEXWLRQ���)RU�H[DPSOH��WKH�YLFWLP�DOOHJHGO\�GHVLUHG

WR�PRYH�RXW�RI�DSSHOOHH¶V�KRXVH�DQG� OLYH�ZLWK�DQ�DXQW��EXW�DSSHOOHH�ZRXOG

QRW�DOORZ�KHU�WR�OHDYH���$SSHOOHH�VXJJHVWV�WKH�YLFWLP�KDWHG�KLP�EHFDXVH�KH

ZDV�D� VWULFW� GLVFLSOLQDULDQ�� � 7KH� FRQQHFWLRQ� EHWZHHQ� WKHVH�PDWWHUV� DQG� DQ

DOOHJHGO\� IDOVH� DFFXVDWLRQ� LV� FOHDU� ±� VXFK� DOOHJDWLRQV� FRXOG� EH� GHVLJQHG� WR

DFFRPSOLVK� WKH� HQG� RI� PRYLQJ� RXW�� RU� WR� DYHQJH� XQIDLU� GLVFLSOLQH�� DQG

HYLGHQFH� RI� WKLV� GLVOLNH� PD\� EH� UHOHYDQW� DQG� DGPLVVLEOH�� � 3ULRU� VH[� ZLWK

DQRWKHU�PLQRU�LV�QRW�DQ�HQG�IXUWKHUHG�E\�DOOHJDWLRQV�DJDLQVW�KHU�VWHSIDWKHU�

,W�GRHV�QRW�VKRZ�VKH�KDWHG�KLP���,W�GRHV�QRW�VKRZ�VKH�OLHG�DJDLQVW�KLP���,W

GRHV�QRW�VKRZ�VKH�IDEULFDWHG�DQ\WKLQJ�� �$V� LW� DQVZHUV�QR�TXHVWLRQV�ZKLFK

EHDU� RQ� WKH� LVVXH� RI� D� PRWLYH� WR� IDEULFDWH� WKH� DOOHJDWLRQV�� WKH� SURIIHUHG

HYLGHQFH�LV�QRW�DGPLVVLEOH�

$V�ZH�KDYH�GHWHUPLQHG� WKH� SURIIHUHG� HYLGHQFH� RI� WKH�PLQRU� YLFWLP¶V

SDVW�VH[XDO�FRQGXFW�LV�LQDGPLVVLEOH��LW�LV�XQQHFHVVDU\�IRU�XV�WR�DGGUHVV�WKH

&RPPRQZHDOWK¶V�WKLUG�DQG�IRXUWK�LVVXHV�

7KH�RUGHU�RI�WKH�WULDO�FRXUW�LV�UHYHUVHG���-XULVGLFWLRQ�UHOLQTXLVKHG�

'(/�62/(��-��ILOHV�D�'LVVHQWLQJ�2SLQLRQ�
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COMMONWEALTH OF
PENNSYLVANIA,

: IN THE SUPERIOR COURT OF

: PENNSYLVANIA
Appellant :

:
v. :

:
:

ALAN D. ALLBURN, :
:

Appellee : No. 817 Pittsburgh 1997

Appeal from the Order dated March 19, 1997
in the Court of Common Pleas of Erie County,

Criminal, No. 1112 of 1996.

BEFORE:  DEL SOLE, TAMILIA  and EAKIN, JJ.

DISSENTING OPINION BY DEL SOLE, J.:

I dissent because I find that the grant of Appellee’s pretrial motion is not an

order from which the Commonwealth may appeal.

In support of the appeal’s propriety, the majority cites to several cases in

which the Commonwealth’s certification of the termination or substantial

handicapping of its case by an interlocutory order will make that order appealable.

However, the cases to which the majority cites are all cases in a different posture

than the instant case.  In those cases, the Commonwealth appealed orders

excluding Commonwealth evidence, not admitting defense evidence.  Our Supreme

Court, in Commonwealth v. Cohen, 529 Pa. 552, 605 A.2d 1212 (1992) and

Commonwealth v. Gordon, 543 Pa. 513, 673 A.2d 866 (1996), made clear that,
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while rulings on suppression orders and motions in limine may have different

constitutional predicates, these differences are of no moment in cases where the

Commonwealth certifies an appeal from the exclusion of its evidence.

The majority misconstrues the language from Gordon.  Gordon does not

stand for the proposition that the denial of a Commonwealth motion in limine,

which may permit the introduction of defense evidence is appealable.  Gordon

permitted a Commonwealth appeal from a trial court ruling excluding

Commonwealth evidence.  The Supreme Court’s reference to the ruling on a

motion in limine as one which excludes or admits evidence is a recognition of the

effect of the trial court decision, not a grant of immediate appellate review of the

denial of a Commonwealth motion in limine.  In arriving at its decision, the court

concluded that there is no functional difference between the exclusion of

Commonwealth evidence based on a suppression motion or on a motion in limine.

The court quoted from its holding in Cohen:

,Q� VXPPDU\�� ZH� KROG� WKDW� WKH� &RPPRQZHDOWK� PD\� DSSHDO
SUHWULDO� RUGHUV� ZKLFK� H[FOXGH� HYLGHQFH� DQG� KDYH� WKH� HIIHFW� RI
WHUPLQDWLQJ�RU�VXEVWDQWLDOO\�KDQGLFDSSLQJ�WKH�SURVHFXWLRQ��LQ�WKH
VDPH� PDQQHU� WKDW� WKH� &RPPRQZHDOWK� PD\� DSSHDO� SUHWULDO
VXSSUHVVLRQ�RUGHUV�

Gordon, 673 A.2d at 868 (quoting Cohen, 605 A.2d at 1218).

In my judgment, Gordon was not meant to modify Cohen.

In this case, the trial court’s refusal to exclude, pre-trial, evidence offered by

the defense, is not an appealable order.  The order constitutes a pre-trial relevancy
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determination which will ultimately be decided at trial after the Commonwealth

has presented its evidence.  To allow the Commonwealth to appeal this order pre-

trial could permit the Commonwealth to contest all of a defendant’s evidence pre-

trial, a practice which would infringe upon a defendant’s constitutional right to

present evidence subject to the issue of relevancy.


