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��� $SSHOODQW� 9DOHULH�5�� 7HQDJOLD� DSSHDOV� IURP� WKH� RUGHU� GDWHG� -XQH����

������ZKLFK�JUDQWHG� VXPPDU\� MXGJPHQW� DJDLQVW� DSSHOODQW� DQG� LQ� IDYRU� RI

DSSHOOHH�3URFWRU�	�*DPEOH���:H�DIILUP�

��� 7KLV� FDVH� LQYROYHV� D� VXLW� IRU� GDPDJHV� VXVWDLQHG� DV� WKH� UHVXOW� RI� DQ

DOOHJHGO\�GHIHFWLYH�SURGXFW���7KH�XQGLVSXWHG�IDFWV��WDNHQ�IURP�WKH�WULDO�FRXUW

RSLQLRQ��UHYHDO�WKDW�DSSHOODQW�ZDV�LQMXUHG�RQ�$XJXVW�����������ZKLOH�RSHQLQJ

D�FDUGERDUG�ER[�FRQWDLQLQJ�SDFNDJHV�RI�3DPSHUV� GLDSHUV�PDQXIDFWXUHG�E\

DSSHOOHH�3URFWRU�	�*DPEOH����7ULDO�FRXUW�RSLQLRQ�����������DW������$SSHOODQW�

HPSOR\HG� DV� D� SKDUPDFLVW� DW� 5LWH� $LG�� DWWHPSWHG� WR� RSHQ� WKH� ER[� DW� WKH

UHTXHVW�RI�D�FXVWRPHU���$V�DSSHOODQW�ZDV�RSHQLQJ�WKH�ER[��VKH�IHOW�D�³SRS´�LQ

KHU�DUP�IROORZHG�E\�DUP�SDLQ���$SSHOODQW�WKHQ�DSSOLHG�LFH�WR�KHU�DUP��GLG�QRW

VHHN�LPPHGLDWH�PHGLFDO�WUHDWPHQW��DQG�FRPSOHWHG�KHU�ZRUN�VKLIW�
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��� 7KH�FDUGERDUG�ER[�UHPDLQHG�LQ�WKH�DLVOH�RI�WKH�VWRUH�VXEVHTXHQW�WR�WKH

LQFLGHQW�� � $SSHOODQW� H[DPLQHG� WKH� ER[� ODWHU� LQ� WKH� GD\� LQ� DQ� DWWHPSW� WR

GHWHUPLQH�ZK\�VKH�H[SHULHQFHG�GLIILFXOW\�RSHQLQJ�WKH�ER[���$SSHOODQW�DOOHJHG

WKDW��LQ�KHU�H[SHULHQFH��WKHUH�ZDV�H[FHVVLYH�JOXH�RQ�WKH�ER[�WKDW�UHQGHUHG�LW

XQXVXDOO\�GLIILFXOW�WR�RSHQ���$SSHOODQW��RQ�WKH�VDPH�GDWH��LQIRUPHG�KHU�VWRUH

PDQDJHU�RI�WKH�LQFLGHQW�DQG�KHU�LQMXU\���+RZHYHU��VKH�QHLWKHU�UHTXHVWHG�WKH

VWRUH�PDQDJHU�WR�VDYH�WKH�ER[�IRU�KHU��QRU�GLG�VKH�PDNH�DQ\�DWWHPSW�KHUVHOI

WR� SUHVHUYH� LW�� � $SSHOODQW� NQHZ� WKH� ER[� ZRXOG� EH� GHVWUR\HG� LQ� D� FUXVKHU

ORFDWHG� LQ� WKH�EDVHPHQW� RI� WKH�SUHPLVHV�� � ,W� LV� EHOLHYHG� WKDW� WKH� ER[�ZDV

XOWLPDWHO\�GHVWUR\HG�

��� 7KH�VROH�LVVXH�UDLVHG�E\�DSSHOODQW�FRQFHUQV�WKH�WULDO�FRXUW¶V�ILQGLQJ�WKDW

DSSHOODQW� LV� UHVSRQVLEOH� IRU� WKH� VSROLDWLRQ� RI� WKH� HYLGHQFH�� � $SSHOODQW

TXHVWLRQV�ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�DV�D�PDWWHU�RI� ODZ�ZKHQ� LW�JUDQWHG

VXPPDU\�MXGJPHQW�EDVHG�RQ�WKH�VSROLDWLRQ�RI�HYLGHQFH�GRFWULQH�

��� :KHQ�DQ�DSSHOODWH�FRXUW� UHYLHZV� WKH�JUDQW�RI�D�PRWLRQ� IRU� VXPPDU\

MXGJPHQW�� RXU� VFRSH� RI� UHYLHZ� LV� ZHOO� VHWWOHG�� WKH� WULDO� FRXUW� ZLOO� EH

RYHUWXUQHG� RQO\� LI� WKHUH� KDV� EHHQ� DQ� HUURU� RI� ODZ� RU� FOHDU� DEXVH� RI

GLVFUHWLRQ�� �)LUVW�:LVFRQVLQ�7UXVW�&R�� Y��6WUDXVVHU�� ���� $��G� ����� ���

�3D�6XSHU���������FLWDWLRQV�RPLWWHG����2XU�UHYLHZ�RI�WKH�UHFRUG�LV��KRZHYHU�

SOHQDU\�� �.HVHO\DN� Y�� 5HDFK� $OO�� ,QF��� ���� $��G� ������ ����� �3D�6XSHU�

��������:H�DUH�QRW�ERXQG�E\�D�WULDO�FRXUW¶V�FRQFOXVLRQV�RI�ODZ��LQVWHDG��ZH

PD\�GUDZ�RXU�RZQ�LQIHUHQFHV�DQG�UHDFK�RXU�RZQ�FRQFOXVLRQV���%RUGHQ��,QF�
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Y�� $GYHQW� ,QN� &R��� ���� $��G� ����� ���� �3D�6XSHU�� ������� FLWLQJ

%XWWHUILHOG�Y��*LXQWROL������$��G����� �3D�6XSHU�� �������DSSHDO�GHQLHG�

����3D�����������$��G��������������7KH�WULDO�FRXUW�PXVW�DFFHSW�DV�WUXH�DOO

ZHOO�SOHDGHG�IDFWV��DQG�DOO�GRXEWV�DV�WR�WKH�H[LVWHQFH�RI�D�JHQXLQH�LVVXH�RI

PDWHULDO� IDFW� DUH� WR� EH� UHVROYHG� LQ� WKH� QRQ�PRYLQJ� SDUW\¶V� IDYRU�� � 3HQQ

&HQWHU� +RXVH�� ,QF�� Y�� +RIIPDQ�� ���� 3D�� ����� ����� ���� $��G� ����� ���

�������

��� $IWHU� FRPSOHWLRQ� RI� GLVFRYHU\� UHOHYDQW� WR� WKH� PRWLRQ�� D� SDUW\� PD\

PRYH�IRU�VXPPDU\�MXGJPHQW�ZKHQ�WKH�DGYHUVH�SDUW\��ZKR�EHDUV�WKH�EXUGHQ

RI� SURRI� DW� WULDO�� KDV� IDLOHG� WR� SURGXFH� HYLGHQFH� HVVHQWLDO� WR� WKH� FDXVH� RI

DFWLRQ�RU�GHIHQVH�ZKLFK�ZRXOG�UHTXLUH�WKH�LVVXHV�WR�EH�VXEPLWWHG�WR�D�MXU\�

3D�5�&LY�3�� ����������� ��� 3D�&�6�$�� � ,I�� XQGHU� 5XOH� ����������� WKH� UHFRUG

FRQWDLQV�LQVXIILFLHQW�HYLGHQFH�RI�IDFWV�WR�PDNH�RXW�D�SULPD�IDFLH� FDXVH�RI

DFWLRQ� RU� GHIHQVH�� WKHUH� LV� QR� LVVXH� WR� EH� VXEPLWWHG� WR� D� MXU\�� � 5XOH

�����������RIILFLDO�QRWH�

��� ,Q� NHHSLQJ� ZLWK� WKH� VWDQGDUGV� HQXPHUDWHG� DERYH�� ZH� WXUQ� WR� WKH

PDWWHU�EHIRUH�XV�WR�GHWHUPLQH�ZKHWKHU�WKH�WULDO�FRXUW�FRPPLWWHG�DQ�HUURU�RI

ODZ� RU� DEXVH� RI� GLVFUHWLRQ� LQ� JUDQWLQJ� VXPPDU\� MXGJPHQW� LQ� IDYRU� RI

DSSHOOHH�

��� 7KH�3HQQV\OYDQLD�6XSUHPH�&RXUW�UHFHQWO\�DGGUHVVHG�WKH�VWDQGDUGV�WR

EH� DSSOLHG� UHJDUGLQJ� WKH� VDQFWLRQV� IRU� VSROLDWLRQ� RI� WKH� HYLGHQFH�� � ,Q

6FKURHGHU�Y��&RPPRQZHDOWK�'HSDUWPHQW�RI�7UDQVSRUWDWLRQ�� ����3D�
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���������$��G������������UHDUJXPHQW�GHQLHG��1R��������������3D��/H[LV

����� �3D�� 6HSWHPEHU����� ������� WKH� FRXUW� H[SUHVVO\� DGRSWHG� WKH� WKUHH�

SURQJ� WHVW� DSSOLHG� E\� WKH� 8QLWHG� 6WDWHV� 7KLUG� &LUFXLW� &RXUW� RI� $SSHDOV� LQ

6FKPLG�Y��0LOZDXNHH�(OHFWULF�7RRO�&RUS������)��G������G�&LU����������7KH

6FKURHGHU�FRXUW�KHOG�

,Q� GHFLGLQJ� WKH� SURSHU� SHQDOW\� IRU� WKH
VSROLDWLRQ� RI� HYLGHQFH�� WKH� 7KLUG� &LUFXLW� IRXQG
UHOHYDQW� ���� WKH� GHJUHH� RI� IDXOW� RI� WKH� SDUW\� ZKR
DOWHUHG�RU�GHVWUR\HG�WKH�HYLGHQFH������WKH�GHJUHH�RI
SUHMXGLFH�VXIIHUHG�E\�WKH�RSSRVLQJ�SDUW\��DQG�����WKH
DYDLODELOLW\� RI� D� OHVVHU� VDQFWLRQ� WKDW�ZLOO� SURWHFW� WKH
RSSRVLQJ� SDUW\¶V� ULJKWV� DQG� GHWHU� IXWXUH� VLPLODU
FRQGXFW�������

+DYLQJ�FRQVLGHUHG�WKLV�DXWKRULW\��ZH�DGRSW�WKH
7KLUG�&LUFXLW¶V�DSSURDFK�WR�WKH�VSROLDWLRQ�RI�HYLGHQFH
LQ�6FKPLG���)DVKLRQLQJ�D�VDQFWLRQ�IRU�WKH�VSROLDWLRQ
RI� HYLGHQFH� EDVHG� XSRQ� IDXOW�� SUHMXGLFH�� DQG� RWKHU
DYDLODEOH� VDQFWLRQV� ZLOO� GLVFRXUDJH� LQWHQWLRQDO
GHVWUXFWLRQ���7KH�SODLQWLII¶V�EXUGHQ�RI�SURRI�DW�WULDO�WR
HVWDEOLVK� WKDW� D� GHIHFWLYH� SURGXFW� FDXVHG� KLV� LQMXU\
ZLOO� SURWHFW� GHIHQGDQWV� LQ� FDVHV� ZKHUH� LW� LV
GHWHUPLQHG�WKDW�VXPPDU\�MXGJPHQW�LV�QRW�ZDUUDQWHG
EDVHG�XSRQ�VSROLDWLRQ�

6FKURHGHU������3D��DW������������$��G�DW����

��� 7KH� WHVW� DGRSWHG� LQ� 6FKURHGHU� LV� D� EDODQFLQJ� RI� DOO� WKUHH� SURQJV�

EDVHG�XSRQ�WKH�IDFWV�RI�HDFK�VSHFLILF�FDVH���,Q�GHWHUPLQLQJ�WKH�DSSOLFDELOLW\

RI�WKH�VSROLDWLRQ�GRFWULQH��D�FRXUW�FDQQRW�IRFXV�HQWLUHO\�RQ�RQO\�RQH�SURQJ�RI

WKH�WHVW��EXW�PXVW�EDODQFH�WKH�IDFWV�RI�WKH�FDVH�LQYROYHG�DV�WR�HDFK�SURQJ�

:H� ILQG� WKH� WULDO� FRXUW� SURSHUO\� ZHLJKHG� WKH� HYLGHQFH� DV� UHTXLUHG� E\

6FKURHGHU�
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���� $SSO\LQJ� WKH� ILUVW� SURQJ�� LW� DSSHDUV� WKDW� DSSHOODQW�� HLWKHU� WKURXJK

LQDGYHUWHQFH� RU� QHJOHFW�� EHDUV� D� GHJUHH� RI� IDXOW� IRU� WKH� VSROLDWLRQ� RI� WKH

HYLGHQFH�� �7KH�SXUSRUWHGO\�GHIHFWLYH�ER[�UHPDLQHG� LQ� WKH�VWRUH� WKURXJKRXW

WKH� GD\� RI� WKH� LQFLGHQW�� � $SSHOODQW� LQVSHFWHG� WKH� ER[� VXEVHTXHQW� WR� WKH

LQFLGHQW��DQG�EHOLHYHG�WKH�ER[�ZDV�GHIHFWLYH���,W�LV�FOHDU�WKDW�DSSHOODQW�KDG

WKH�RSSRUWXQLW\�� DQG�DELOLW\�� WR� SUHVHUYH� WKH� HYLGHQFH�E\� WDNLQJ� FRQWURO� RU

SRVVHVVLRQ� RI� WKH� ER[� EHIRUH� LW� ZDV� GHVWUR\HG��� � +RZHYHU�� VXPPDU\

MXGJPHQW�LV�QRW�PDQGDWRU\�VLPSO\�EHFDXVH�WKH�SODLQWLII�EHDUV�VRPH�GHJUHH

RI� IDXOW� IRU� WKH� IDLOXUH� WR� SUHVHUYH� WKH� SURGXFW�� � $V� VHW� RXW� DERYH�� DQ

H[DPLQDWLRQ� RI� DOO� WKUHH� SURQJV� RI� WKH� 6FKURHGHU� WHVW� LV� QHFHVVDU\� WR

GHWHUPLQH�ZKHWKHU�VXPPDU\�MXGJPHQW�LV�DSSURSULDWH�

���� $V�WR�WKH�VHFRQG�SURQJ�RI�WKH�WHVW��LW�LV�FOHDU�WKDW�DSSHOOHH�LV�VHYHUHO\

SUHMXGLFHG�E\� WKH�GHVWUXFWLRQ�RI�WKH�HYLGHQFH� LQ� WKLV� LQVWDQFH�� �$SSHOODQW¶V

RZQ� GHSRVLWLRQ� WHVWLPRQ\� UHYHDOV� VKH� EHOLHYHG� WKH� ER[� LQ� TXHVWLRQ� ZDV

PDQXIDFWXUHG�GLIIHUHQWO\�WKDQ�WKRVH�VKH�KDG�RSHQHG�LQ�WKH�SDVW��EHFDXVH�LW

DSSHDUHG� WR� KDYH� DQ� H[FHVV� DPRXQW� RI� JOXH� ZKLFK� UHQGHUHG� LW� XQXVXDOO\

GLIILFXOW� WR� RSHQ�� � �5�5�� ��D�� ��D���D��� � $V� VXFK�� DSSHOODQW� DOOHJHV� D

PDQXIDFWXULQJ�GHIHFW�LQ�WKH�VSHFLILF�ER[��UDWKHU�WKDQ�D�GHVLJQ�GHIHFW�RI�WKH

����������������������������������
��:KHUH� D� SODLQWLII� LV� QRW� DW� IDXOW� IRU� WKH� GHVWUXFWLRQ� RI� WKH� HYLGHQFH�� WKH� FRXUWV
KDYH�KHOG�WKDW�VXPPDU\�MXGJPHQW�PD\�EH�LQDSSURSULDWH���6HH�JHQHUDOO\�6PLWOH\
Y�� +ROLGD\� 5DPEOHU� &RUS��� ���� $��G� ���� �3D�6XSHU�� ������ �ZKHUH� SODLQWLII
VSHFLILFDOO\� LQVWUXFWHG�SURSULHWRU�RI� VDOYDJH� \DUG� WR� SUHVHUYH� YHKLFOH���6HEHOLQ�Y�
<DPDKD�0RWRU�&RUS�������$��G������3D�6XSHU���������ZKHUH�YHKLFOH�ZDV�VWROHQ
IURP�SROLFH�LPSRXQG�ORW����+RZHYHU��ZKHUH�D�SODLQWLII�KDV�SRVVHVVLRQ�RI�WKH�SURGXFW�
VXPPDU\�MXGJPHQW�PD\�EH�DSSURSULDWH�GHSHQGLQJ�XSRQ�WKH�GHJUHH�RI�SUHMXGLFH�WR
WKH�GHIHQGDQW�DQG�ZKHWKHU�D�OHVVHU�VDQFWLRQ�ZRXOG�SURWHFW�WKH�GHIHQGDQW¶V�ULJKWV�
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HQWLUH�SURGXFW�OLQH��� �:KHQ�SXUVXLQJ�D�FDXVH�RI�DFWLRQ�IRU�D�PDQXIDFWXULQJ

GHIHFW�� WKH� SUHVHUYDWLRQ� RI� WKH� SURGXFW� LV� HYHQ� PRUH� FUXFLDO� WKDQ� ZKHQ

SXUVXLQJ�DQ�DFWLRQ�RQ�WKH�EDVLV�RI�D�GHVLJQ�GHIHFW���6HH�6HEHOLQ�Y��<DPDKD

0RWRU� &RUS��� ���� $��G� ����� ���� �3D�6XSHU�� ������� � +RZHYHU�� D� SODLQWLII

PD\�EH�SHUPLWWHG� WR�SURFHHG�HYHQ� LQ�D�PDQXIDFWXULQJ�GHIHFW� FDVH�ZLWKRXW

SUHVHUYDWLRQ� RI� WKH�SURGXFW�� GHSHQGLQJ� XSRQ� WKH� QDWXUH� RI� WKH� GHIHFW� DQG

WKH� DELOLW\� RI� WKH� GHIHQGDQW� WR� UHEXW� WKH� SODLQWLII¶V� DOOHJDWLRQV� ZLWKRXW

H[DPLQLQJ�WKH�SURGXFW�

���� ,Q�'DQVDN�Y��&DPHURQ�&RFD�&ROD�%RWWOLQJ�&R���,QF�������$��G����

�3D�6XSHU���������ZH�UHYHUVHG�WKH�WULDO�FRXUW¶V�JUDQW�RI�VXPPDU\�MXGJPHQW

EDVHG�RQ�SODLQWLII¶V� IDLOXUH� WR� SUHVHUYH� WKH�EURNHQ�ERWWOH�ZKLFK� FDXVHG� KHU

LQMXULHV�� � $OWKRXJK� 'DQVDN� ZDV� GHFLGHG� SUH�6FKURHGHU�� ZH� XWLOL]HG� WKH

VDPH�WKUHH�SURQJ�DQDO\VLV�IRXQG�LQ�6FKPLG�WR�GHFLGH�WKDW�SODLQWLII�ZDV�QRW

DW�IDXOW�IRU�WKH�GHVWUXFWLRQ�RI�WKH�HYLGHQFH��DQG�WKDW�WKH�QDWXUH�RI�WKH�GHIHFW

LQ�'DQVDN�ZDV�VXFK�WKDW�LW�FRXOG�EH�SURYHQ�LQ�WKH�DEVHQFH�RI�SUHVHUYDWLRQ

RI�WKH�SURGXFW��ZLWKRXW�VXEVWDQWLDO�SUHMXGLFH�WR�WKH�GHIHQGDQW���,Q�'DQVDN�

WKH�SURGXFW�ZDV�GHOLYHUHG�WR�WKH�FRQYHQLHQFH�VWRUH��DQG�SODLQWLII�ZDV�LQ�WKH

SURFHVV� RI� XQORDGLQJ� WKH� ERWWOHV� IRU� GLVSOD\�� � 7KH� SODLQWLII� VWDWHG� WKDW� VKH

����������������������������������
��7KLV�FDVH� LV� WKHUHIRUH�GLVWLQJXLVKDEOH� IURP�D�GHVLJQ�GHIHFW� FDVH�� LQ�ZKLFK� WKHUH
DUH�PDQ\�SURGXFWV� GHVLJQHG� VLPLODUO\� WR� WKH� RQH� GHVWUR\HG�� �6HH�6FKURHGHU� Y�
&RPPRQZHDOWK� 'HSDUWPHQW� RI� 7UDQVSRUWDWLRQ�� ���� 3D�� ����� ���� $��G� ��
��������UHDUJXPHQW�GHQLHG��1R��������������3D��/H[LV�������3D��6HSWHPEHU����
������� 2¶'RQQHOO� Y�� %LJ� <DQN�� ,QF��� ���� $��G� ���� �3D�6XSHU�� ������� � +HUH�
DSSHOODQW�LV�DOOHJLQJ�WKDW�WKLV�ER[�ZDV�GLIIHUHQW�IURP�RWKHU�ER[HV�PDQXIDFWXUHG�E\
DSSHOOHH�
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ZRXOG�KDYH�QRWLFHG��EXW�GLG�QRW�QRWLFH��DQ\�RWKHU�EURNHQ�JODVV�RU� OLTXLG� LQ

WKH� ER[� WKDW� RULJLQDOO\� FRQWDLQHG� WKH� EURNHQ� ERWWOH�� � 7KH� DOOHJHG

PDQXIDFWXULQJ� GHIHFW� LQ� 'DQVDN� ZDV� D� EURNHQ� VRGD� ERWWOH�� ZKLFK� ZDV

GHIHFWLYH�ZKHQ�LW�OHIW�WKH�PDQXIDFWXUHU���7KH�FRXUW�LQ�'DQVDN�KHOG�WKDW�WKH

SODLQWLII� FRXOG� HVWDEOLVK� WKH� DOOHJHG� GHIHFW� WKURXJK� FLUFXPVWDQWLDO� HYLGHQFH

XQGHU� WKH� PDOIXQFWLRQ� WKHRU\� RI� SURGXFWV� OLDELOLW\�� � 3UHVHUYDWLRQ� RI� WKH

SURGXFW� LQ� WKDW� LQVWDQFH�ZRXOG� QRW� KDYH�PDGH� D� GLIIHUHQFH� LQ� GHIHQGDQW¶V

DELOLW\�WR�GHIHQG�WKH�FODLP��VLQFH�WKH�QDWXUH�RI�WKH�GHIHFW�ZDV�VXFK�WKDW�DQ

H[DPLQDWLRQ� RI� WKH� EURNHQ� ERWWOH� ZDV� QRW� QHFHVVDU\� WR� GHIHQG� WKH� FODLP�

7KH�GHIHFW�ZDV� VLPSO\� WKH� H[LVWHQFH�RI� WKH�EURNHQ�ERWWOH��ZKHQ� LW� OHIW� WKH

PDQXIDFWXUHU�

���� ,Q�WKH�LQVWDQW�FDVH��DSSHOODQW�PD\�QRW�SURFHHG�ZLWKRXW�SUHVHUYDWLRQ�RI

WKH�SURGXFW�EHFDXVH�WKH�QDWXUH�RI�WKH�GHIHFW�LQYROYHG�SUHFOXGHV�WKH�DELOLW\�RI

WKH�DSSHOOHH�WR�UHEXW�DSSHOODQW¶V�DOOHJDWLRQV�ZLWKRXW�H[DPLQLQJ�WKH�SURGXFW�

6LQFH� WKH� DOOHJDWLRQ� KHUH� LV� WKDW� WKLV� SDUWLFXODU� ER[� ZDV� GHIHFWLYHO\

PDQXIDFWXUHG� LQ� XWLOL]LQJ� WRR� PXFK� JOXH�� DSSHOOHH� PXVW� EH� SURYLGHG� WKH

RSSRUWXQLW\�WR�H[DPLQH�WKH�ER[�LQ�RUGHU�WR�GHWHUPLQH�WKH�FDXVH��QDWXUH��DQG

H[WHQW�RI�WKH�DOOHJHG�GHIHFW���$SSHOOHH�LV�VLPSO\�XQDEOH�WR�UHEXW�DSSHOODQW¶V

FRQWHQWLRQ�WKDW�WKHUH�ZDV�WRR�PXFK�JOXH�SUHVHQW��RU�LQGHHG�KRZ�PXFK�JOXH

LV� ³WRR� PXFK�´� ZLWKRXW� VXFK� DQ� H[DPLQDWLRQ� RI� WKH� ER[�� � 0RUHRYHU�� ZH

TXHVWLRQ� ZKHWKHU� DSSHOODQW� FDQ� HVWDEOLVK� WKH� PDQXIDFWXULQJ� GHIHFW�� WKH

SUHVHQFH�RI�WRR�PXFK�JOXH��ZLWKRXW�WKH�ER[�
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���� /DVWO\��LQ�DSSO\LQJ�WKH�WKLUG�SURQJ�RI�WKH�6FKURHGHU�WHVW��WKHUH�LV�QR

OHVVHU�VDQFWLRQ�DEOH�WR�EH�LPSRVHG�ZKLFK�ZLOO�SURWHFW�DSSHOOHH¶V�ULJKWV�LQ�WKLV

FDVH�� � $V� VWDWHG� DERYH�� DSSHOOHH� LV� XQDEOH� WR� GHWHUPLQH� ZKHWKHU� WKH� ER[

ZDV��LQ�IDFW��GHIHFWLYH��RU�WKH�FDXVH�RI�DQ\�GHIHFW��ZLWKRXW�DQ�RSSRUWXQLW\�WR

LQVSHFW� WKH�ER[�� �'XH� WR� WKH� VXEVWDQWLDO� SUHMXGLFH� WR� DSSHOOHH�� WKHUH� LV� QR

OHVVHU�VDQFWLRQ�WR�EH�LPSRVHG�ZKLFK�ZLOO�SURWHFW�DSSHOOHH¶V�ULJKWV�

���� 7KLV�SUHMXGLFH�HIIHFWLYHO\�GLVWLQJXLVKHV�WKLV�FDVH�IURP�3LD�Y��3HUURWWL�

���� $��G� ���� �3D�6XSHU�� ������� � ,Q� 3LD�� D� ZDUHKRXVH� RZQHU� VXHG� DQ

HOHFWULFDO�FRQWUDFWLQJ�ILUP�IROORZLQJ�WKH�GHVWUXFWLRQ�RI�KHU�ZDUHKRXVH�E\�DQ

HOHFWULFDO�ILUH���3ODLQWLII�SUHVHUYHG�RQO\�ZKDW�VKH�EHOLHYHG�FDXVHG�WKH�ILUH��WKH

IDXOW\� ZLULQJ� LQ� D� PHWHULQJ� FDELQHW�� � 7KH� GHIHQGDQW� UDLVHG� WKH� VSROLDWLRQ

GHIHQVH�EDVHG�RQ� LWV� LQDELOLW\� WR� H[DPLQH� DOO� WKH�ZLULQJ� LQ� WKH�ZDUHKRXVH�

)ROORZLQJ�WKH�GHQLDO�RI� WKH�GHIHQGDQW¶V�PRWLRQ�IRU� VXPPDU\� MXGJPHQW��WKH

FDVH� SURFHHGHG� WR� WULDO�� DQG� WKH� FRXUW� JDYH� D� VSROLDWLRQ� LQVWUXFWLRQ� WR� WKH

MXU\�� �$IWHU�D�YHUGLFW�IRU�WKH�GHIHQGDQW��SODLQWLII�DSSHDOHG�EDVHG� LQ�SDUW�RQ

WKH�WULDO�FRXUW¶V�VSROLDWLRQ�LQVWUXFWLRQ���,Q�ILQGLQJ�QR�HUURU�E\�WKH�WULDO�FRXUW�

WKLV�FRXUW�ZHLJKHG�WKH�6FKURHGHU�SURQJV�DQG�GHWHUPLQHG�WKDW�HYHQ�WKRXJK

WKH� SODLQWLII� ZDV� DW� IDXOW� IRU� IDLOLQJ� WR� SUHVHUYH� DOO� WKH� HYLGHQFH�� WKH

GHIHQGDQW� ZDV� QRW� VHYHUHO\� SUHMXGLFHG� EHFDXVH� LW� FRXOG� VWLOO� DGHTXDWHO\

GHIHQG�DJDLQVW�WKH�SODLQWLII¶V�FODLPV�WKDW�WKH�PHWHULQJ�FDELQHW�ZLULQJ�FDXVHG

WKH�ILUH���8QGHU�WKH�GHJUHH�RI�VDQFWLRQ�SURQJ��WKLV�FRXUW�GHWHUPLQHG�WKDW�D

FKDUJH�WR�WKH�MXU\�ZDV�VXIILFLHQW�DQG�SURSHU���³:H�UHDFK�WKLV�GHFLVLRQ�DIWHU
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FRQFOXGLQJ� WKDW� $SSHOODQW� GRHV� EHDU� VRPH� EXW� QRW� RYHUZKHOPLQJ

UHVSRQVLELOLW\� IRU� WKH� ORVW� HTXLSPHQW�� DQG� WKDW� $SSHOOHHV� ZHUH� SUHMXGLFHG�

EXW�QRW�WR�WKH�H[WHQW�RI�EHLQJ�XQDEOH�WR�SUHVHQW�D�YLDEOH�GHIHQVH�´��3LD�DW

����� � &RQYHUVHO\�� LQ� WKH� LQVWDQW� FDVH� ZH� EHOLHYH� DSSHOOHH� ZDV� VHYHUHO\

SUHMXGLFHG�E\�DSSHOODQW¶V�IDLOXUH�WR�SUHVHUYH�WKH�ER[�

���� 7KHUHIRUH��ZH�KROG�WKDW�WKH�WULDO�FRXUW�SURSHUO\�ZHLJKHG�WKH�IDFWRUV�WR

EH�DSSOLHG�SXUVXDQW�WR�6FKURHGHU��DQG�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�ZKHQ�LW

JUDQWHG�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�DSSHOOHH���$FFRUGLQJO\��ZH�DIILUP�WKH

RUGHU�RI�WKH�WULDO�FRXUW�

���� $IILUPHG�


