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��� 7KLV�LV�DQ�DSSHDO�IURP�DQ�RUGHU�JUDQWLQJ�WKH�PRWLRQ�RI�$SSHOOHH�&U\VWDO

5RELQVRQ� WR� GLVFRQWLQXH� ZLWKRXW� SUHMXGLFH� WKH� PHGLFDO� PDOSUDFWLFH� DFWLRQ

EURXJKW�RQ�EHKDOI�RI�KHU�PLQRU�GDXJKWHU�

��� ,Q� 6HSWHPEHU� RI� ������ $SSHOOHH� XQGHUZHQW� DQ� DERUWLRQ� SURFHGXUH

SHUIRUPHG�E\�$SSHOODQWV�<HK� DQG� %ODNH� DW� $SSHOODQW�+RVSLWDO� WR� WHUPLQDWH

KHU� WKUHH� PRQWK� SUHJQDQF\�� 7LVVXH� VDPSOHV� VHQW� IRU� ODERUDWRU\� DQDO\VLV

FRQILUPHG� WKDW� WKH� SUHJQDQF\� KDG� LQ� IDFW� EHHQ� WHUPLQDWHG�� � 7KHUHDIWHU�

$SSHOOHH�VXEPLWWHG�WR�PDPPRJUDSK\�WR�GLDJQRVH�D�OXPS�RQ�KHU�EUHDVW��DQG

EHJDQ�WDNLQJ�ELUWK�FRQWURO�SLOOV���,Q�1RYHPEHU��LW�ZDV�DVFHUWDLQHG�WKURXJK�DQ
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XOWUDVRXQG�WKDW�WKH�DERUWLRQ�KDG�EHHQ�LQHIIHFWLYH��DQG�WKDW�$SSHOOHH�ZDV�VWLOO

SUHJQDQW���$SSHOOHH�WKHQ�GHFLGHG�WR�FDUU\�WKH�SUHJQDQF\�WR�WHUP��$SSHOOHH

&U\VWDO�%DUQHV�ZDV�ERUQ�RQ�$SULO����������ZLWK�D�GHIRUPHG�OHIW�KDQG�

��� 6XLW� ZDV� FRPPHQFHG� RQ� EHKDOI� RI� WKH� PLQRU� $SSHOOHH� LQ� $XJXVW� RI

������DOOHJLQJ�QHJOLJHQFH�E\�$SSHOODQWV�LQ�SHUIRUPLQJ�WKH�DERUWLRQ�VR�DV�WR

FDXVH� WKH� FKLOG¶V� GHIRUPLW\�� � � $SSUR[LPDWHO\� WZR�\HDUV� ODWHU� D� SHWLWLRQ� IRU

GLVFRQWLQXDQFH� ZLWKRXW� SUHMXGLFH� ZDV� ILOHG� DQG� JUDQWHG�� � 7KLV� DSSHDO

IROORZHG�� UDLVLQJ� WKH�VROH� LVVXH�RI�ZKHWKHU� WKH� WULDO� FRXUW¶V� GHFLVLRQ�ZDV� LQ

HUURU�

��7KH�GHFLVLRQ�WR�JUDQW�D�GLVFRQWLQXDQFH�ZLWKRXW�SUHMXGLFH�UHVWV
ZLWKLQ�WKH�GLVFUHWLRQ�RI�WKH�WULDO�FRXUW��DQG�WKH�UXOLQJ�ZLOO�QRW�EH
UHYHUVHG� DEVHQW� DQ� DEXVH� RI� GLVFUHWLRQ�� ,Q� PDNLQJ� LWV
GHWHUPLQDWLRQ� ZKHWKHU� WR� JUDQW� D� GLVFRQWLQXDQFH� ZLWKRXW
SUHMXGLFH�� WKH� WULDO� FRXUW� PXVW� FRQVLGHU� DOO� IDFWV� DQG� ZHLJK
HTXLWLHV�� � )XUWKHU�� WKH� WULDO� FRXUW�PXVW� FRQVLGHU� WKH�EHQHILWV� RU
LQMXULHV� ZKLFK� PD\� UHVXOW� WR� WKH� UHVSHFWLYH� VLGHV� LI� D
GLVFRQWLQXDQFH�LV�JUDQWHG���$�GLVFRQWLQXDQFH�WKDW�LV�SUHMXGLFLDO�WR
WKH�ULJKWV�RI�RWKHUV�VKRXOG�QRW�EH�SHUPLWWHG� WR�VWDQG�HYHQ� LI� LW
ZDV�RULJLQDOO\�HQWHUHG�ZLWK�WKH�H[SUHVVHG�FRQVHQW�RI�WKH�FRXUW�

)RWL�Y��$VNLQDV������$��G�����������3D��6XSHU��������FLWDWLRQV�RPLWWHG��

��� $SSHOODQWV� DUJXH� WKDW� EHFDXVH� WKH� 0LQRULW\� 7ROOLQJ� 6WDWXWH�� ��

3D�&�6�$�� �� ������ H[WHQGV� WKH� RSSRUWXQLW\� RI� WKH� PLQRU� $SSHOOHH� WR

SURVHFXWH�KHU�FDVH�IRU�WKH�QH[W�ILIWHHQ�\HDUV��WKH\�DUH�VXEMHFW�WR�KDUVK�DQG

XQGXH� SUHMXGLFH�� VLQFH� WKH\� PD\� EH� IRUFHG� WR� UH�FRQGXFW� GLVFRYHU\� DQG

H[SHQG�FRQVLGHUDEOH�WLPH��HIIRUW�DQG�PRQH\�RQ�PDWWHUV�ZKLFK�FRXOG��JLYHQ

WKH�QDWXUH�RI�$SSHOOHH¶V�LQMXULHV��EH�OLWLJDWHG�QRZ���7KH\�IXUWKHU�FRQWHQG�WKDW
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ZKHUH�DQ�DFWLRQ�KDV�DOUHDG\�EHHQ�FRPPHQFHG��WKH�0LQRULW\�7ROOLQJ�6WDWXWH

KDV�QR�DSSOLFDWLRQ�

��� ���3D�&�6�$���������UHDGV�DV�IROORZV�

�E��,QIDQF\�±�,I�DQ�LQGLYLGXDO�HQWLWOHG�WR�EULQJ�D�FLYLO�DFWLRQ�LV�DQ
XQHPDQFLSDWHG�PLQRU� DW� WKH� WLPH� WKH� FDXVH� RI� DFWLRQ� DFFUXHV�
WKH�SHULRG�RI�PLQRULW\�VKDOO�QRW�EH�GHHPHG�D�SRUWLRQ�RI�WKH�WLPH
SHULRG� ZLWKLQ� ZKLFK� WKH� DFWLRQ� PXVW� EH� FRPPHQFHG�� 6XFK
SHUVRQV� VKDOO� KDYH� WKH� VDPH� SHULRG� IRU� FRPPHQFLQJ� DQ� DFWLRQ
DIWHU�DWWDLQLQJ�PDMRULW\�DV�LV�DOORZHG�WR�RWKHUV�E\�WKH�SURYLVLRQV
RI�WKLV�VXEFKDSWHU���$V�XVHG�LQ�WKLV�VXEVHFWLRQ�WKH�WHUP�³PLQRU´
VKDOO�PHDQ�DQ\� LQGLYLGXDO�ZKR�KDV�QRW� \HW� DWWDLQHG� WKH� DJH� RI
���

��� ,Q� H[SODLQLQJ� LWV� GHFLVLRQ�� WKH� WULDO� FRXUW� UHDVRQHG� WKDW� WKH� 7ROOLQJ

6WDWXWH�ZDV�HQDFWHG�WR�SURWHFW�WKH�ULJKWV�RI�PLQRUV��D�SDUDPRXQW�FRQFHUQ�LQ

WKLV� FDVH�� ³'HQ\LQJ� WKH� GLVPLVVDO� RI� WKLV� PDWWHU� ZLWKRXW� SUHMXGLFH� ZRXOG

UHVXOW�LQ�D�WKUHH�\HDU�ROG�FKLOG�ORVLQJ�KHU�ULJKW�WR�UHQHZ�WKLV�FODLP�UHJDUGOHVV

RI�KRZ�H[WHQVLYH�KHU�LQMXULHV�WXUQ�RXW�WR�EH�´��7ULDO�&W��2S��DW������0RUHRYHU�

WKH� FRXUW� IRXQG� $SSHOODQWV¶� FODLP� RI� SUHMXGLFH� XQSHUVXDVLYH�� ³6LQFH� D� WULDO

WRGD\�ZRXOG�UHTXLUH�VSHFXODWLRQ�FRQFHUQLQJ�WKH�IXWXUH��DOORZLQJ�WKH�3ODLQWLII

WR�GHWHUPLQH�WKH�H[WHQW�RI�KHU�LQMXULHV�������LV�LQVWUXPHQWDO��VLF��WR�3ODLQWLII¶V

FDXVH�RI�DFWLRQ�DQG�LV�QRW�SUHMXGLFLDO�WR�'HIHQGDQWV�LQ�WKLV�LQVWDQFH�´��,G��

��� 2XU� FRQFOXVLRQV� LQ� WKLV� PDWWHU� DUH� GLFWDWHG� E\� )RWL�� VXSUD�� DQG

)DQFVDOL�Y��8QLYHUVLW\�+HDOWK�&HQWHU�RI�3LWWVEXUJK������$��G������3D�

6XSHU��������DSSHDO�JUDQWHG�������3D��/(;,6�������3D��-XO\�������������2Q

WKH�EDVLV�RI�WKH�KROGLQJV�LQ�WKHVH�FDVHV��ZH�UHYHUVH�
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��� )RWL�RIIHUV� D� SDUWLFXODUO\� LQVWUXFWLYH� DQDORJXH� WR� WKH� LQVWDQW� FDVH�� DV

WKHUH��WRR��WKH�PLQRU�SODLQWLII�ZDV�ERUQ�ZLWK�VHYHUH�GHIRUPLWLHV�RI�RQH�OLPE�

D�OHJ�ZKLFK�ZDV�DPSXWDWHG�DSSUR[LPDWHO\�D�\HDU�ODWHU���7KH�GHIRUPLW\�ZDV

DWWULEXWHG� WR� PHGLFDWLRQ� SUHVFULEHG� E\� WKH� GHIHQGDQW� IRU� WKH� PRWKHU¶V

JHVWDWLRQDO� QDXVHD�� EXW� SODLQWLIIV� ZHUH� XQDEOH� WR� SUHVHQW� DQ� H[SHUW� ZKR

FRXOG�HVWDEOLVK�QHJOLJHQFH�RQ�WKH�SDUW�RI�GHIHQGDQWV��� �2XU�&RXUW�KHOG�WKDW

GLVFRQWLQXDQFH� RI� WKH� DFWLRQ�� ZKLFK� KDG� EHHQ� FRPPHQFHG� ILYH� \HDUV

SUHYLRXVO\��ZRXOG�SURYLGH�WKH�SODLQWLII�ZLWK�DQ�XQIDLU�DGYDQWDJH�QRW�LQWHQGHG

E\�WKH�6WDWXWH��WKH�SXUSRVH�RI�ZKLFK�ZDV�WR�JLYH�PLQRUV�RQO\�DQ�HTXDO�QRW

JUHDWHU� RSSRUWXQLW\� WR� EULQJ� VXLW�� DQG� ZRXOG� VXEMHFW� WKH� GHIHQGDQWV� WR

UHOLWLJDWLRQ� RI� WKH� VDPH� FDVH�� � $V� -XGJH� :LHDQG¶V� &RQFXUUHQFH� VXFFLQFWO\

RSLQHG��³7R�DOORZ�WKH�DFWLRQ�WR�EH�FRQWLQXHG�ZLWKRXW�SUHMXGLFH�XQGHU�WKHVH

FLUFXPVWDQFHV� ZRXOG� EH� WR� SUHMXGLFH� GHIHQGDQWV� XQIDLUO\� E\� KROGLQJ� WKHP

KRVWDJH�LQGHILQLWHO\�WR�DQ�XQZDUUDQWHG�FODLP�´�)RWL������$��G�DW�����

��� )DQFVDOL� SUHVHQWV� D� VLPLODU� UHVXOW� DOEHLW� XQGHU� D� GLIIHUHQW� VHW� RI

FLUFXPVWDQFHV�� 7KHUH�� WKH� TXHVWLRQ� ZDV� ZKHWKHU� GLVFRQWLQXDQFH� ZLWKRXW

SUHMXGLFH�ZDV�DSSURSULDWH�ZKHUH�WKH�SDUHQWV�DOOHJHG�WKHLU�ILQDQFLDO�LQDELOLW\

WR�SXUVXH�WKH�DFWLRQ�

�� ��� � � $V� WKH� UHVXOW� RI� D� VWUHSWRFRFFXV� LQIHFWLRQ� FRQWUDFWHG� VKRUWO\� DIWHU

ELUWK�� WKH� PLQRU� SODLQWLII� KDG� VXIIHUHG� K\SR[LD�� HQFHSKDORSDWK\� DQG� RWKHU

FRPSOLFDWLRQV�� 7KH�SDUHQWV� LQVWLWXWHG�DQ�DFWLRQ� IRU� QHJOLJHQFH�E\� LVVXLQJ�D

ZULW� RI� VXPPRQV�� EXW� ILOHG� QR� FRPSODLQW� DQG� ODWHU� VRXJKW� GLVFRQWLQXDQFH
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EHFDXVH� WKH� GLVFRYHU\� H[SHQVHV�ZHUH� EH\RQG� WKHLU�PHDQV�� 7KH� WULDO� FRXUW

IRXQG�WKDW�KDYLQJ�RQFH�FKRVHQ�WR�ILOH�VXLW�WKH�SDUHQWV�FRXOG�QRW�WKHQ�LPSRVH

XQUHDVRQDEOH� EXUGHQV� RQ� WKH� GHIHQGDQWV�� ZKR� ZRXOG� EH� FRPSHOOHG� WR

³UHPDLQ� LQ� OLPER�´�)DQFVDOL������$��G�DW������TXRWLQJ�7ULDO�&W��2S��DW����

XQWLO�H[SLUDWLRQ�RI�WKH�SODLQWLII¶V�PLQRULW\���7KLV�&RXUW�DJUHHG��DGGLQJ�WKDW�LQ

DQ\� HYHQW� WKH� 0LQRULW\� 7ROOLQJ� 6WDWXWH� ZDV� QRW� DSSOLFDEOH� ZKHUH� VXLW� KDG

EHHQ�LQVWLWXWHG��DV�³>E@\�LWV�YHU\�WHUPV��WKH�VWDWXWH�GRHV�QRWKLQJ�PRUH�WKDQ

H[WHQG� WKH� SHULRG� RI� WLPH� GXULQJ� ZKLFK� DQ� DFWLRQ� LQYROYLQJ� DQ

XQHPDQFLSDWHG�PLQRU�PD\�EH�FRPPHQFHG�´��,G�

���� ,QGHHG��ZHUH� WKH� VWDWXWH� WR� EH� DSSOLHG� LQ� FDVHV� DOUHDG\� ILOHG��ZKHUH

WKH�LPSHGLPHQW�WR�SURJUHVV�RI�WKH�OLWLJDWLRQ�LV�WKH�PLQRU�SODLQWLII¶V�IDLOXUH�WR

SURYLGH� GLVFRYHU\�� WKH�PLQRU� ZRXOG�� FRQWUDU\� WR� WKH� LQWHQW� RI� WKH� VWDWXWH

REVHUYHG�E\�WKLV�&RXUW�LQ�)RWL��EH�DOORZHG�PRUH�RSSRUWXQLW\�WKDQ�DQ�DGXOW�WR

EULQJ�DQ�DFWLRQ�UDWKHU�WKDQ�WKH�VDPH�RSSRUWXQLW\��$V�WKH�FRXUW�QRWHG�LQ�)RWL�

WKH�VWDWXWH�DGGUHVVHV�VLWXDWLRQV�LQ�ZKLFK�D�PLQRU�KDV�QR�SDUHQW�RU�JXDUGLDQ

WR�EULQJ�VXLW�RQ�LWV�EHKDOI��RU�ZKRVH�SDUHQW�RU�JXDUGLDQ�PD\��IRU�DQ\�QXPEHU

RI� SHUIHFWO\� YDOLG� UHDVRQV�� EH� XQZLOOLQJ� RU� XQDEOH� WR� GR� VR�� � $GXOWV� PD\

FKRRVH� QRW� WR� H[HUFLVH� WKHLU� RZQ� ULJKWV�� PLQRUV�� XQDEOH� WR� H[HUFLVH� WKHLU

ULJKWV��UHTXLUH�SURWHFWLRQ�XQWLO�DEOH�WR�PDNH�WKH�GHFLVLRQ�RI�ZKHWKHU�WR

����������������������������������
1 ³$� PDWWHU� LV� FRPPHQFHG�� IRU� SXUSRVHV� RI� DSSO\LQJ� WKH� VWDWXWHV� RI
OLPLWDWLRQ�� ZKHQ� D� GRFXPHQW� HPERG\LQJ� WKH� PDWWHU� LV� ILOHG� LQ� DQ� RIILFH
DXWKRUL]HG�E\� ODZ� WR� UHFHLYH� WKH�GRFXPHQW� �� �� �´� �� 6WDQGDUG� 3HQQV\OYDQLD
3UDFWLFH��G����������
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SXUVXH�WKH�PDWWHU�

���� ,Q�)DQFVDOL�DQG�)RWL�YDULRXV�GLIILFXOWLHV�LQ�SURYLGLQJ�GLVFRYHU\

�VXIILFLHQW� WR� VXVWDLQ� WKH� FDXVH� RI� DFWLRQ� SURYLGHG� WKH� LPSHWXV� IRU� WKH

GLVFRQWLQXDQFH�� � 7KH� H[WUD� WLPH� SURYLGHG� ZRXOG�� LQ� WKH� ILUVW� FDVH�� KDYH

DOORZHG� WKH�)DQFVDOLV�DGGLWLRQDO� WLPH�WR� ILQG�DIIRUGDEOH�FRXQVHO��DQG� LQ� WKH

VHFRQG�IRU�WKH�)RWLV�WR�ILQG�DQ�H[SHUW���+HUH��WKH�UHDVRQ�JLYHQ�LQ�WKH�SHWLWLRQ

WR�GLVFRQWLQXH�LV�WKH�XQFHUWDLQ�QDWXUH�RI�WKH�LQMXULHV�WR�WKH�PLQRU�$SSHOOHH�

RQ�ZKLFK�EDVLV� LW� LV� DVVHUWHG� WKDW� ³WKH� IXOO� UDPLILFDWLRQV� RI�PLQRU¶V� LQMXULHV

ZLWK� UHVSHFW� WR� IXWXUH�PHGLFDO� FDUH�� IXWXUH� HGXFDWLRQ� DQG� IXWXUH� YRFDWLRQ�

DUH�GLIILFXOW� WR� GHWHUPLQH�ZLWKRXW� VSHFXODWLRQ�XQWLO� VXFK� WLPH� DV� WKH�PLQRU

KDV�DW�OHDVW�KDG�H[SHULHQFH�ZLWK�VFKRRO�DFWLYLWLHV�DQG�D�YRFDWLRQ�´��3ODLQWLIIV¶

3HWLWLRQ� 7R� 'LVFRQWLQXH� $QG� (QG� $� 0LQRU¶V� &DVH� DW� �� ���� � 7KH� WULDO� FRXUW

DFFHSWHG� WKLV� UHDVRQLQJ� LQ� WKH� EHOLHI� WKDW� WKH� UHSHUFXVVLRQV� RI� PLQRU

$SSHOOHH¶V� GHIRUPLW\� FRXOG� QRW� EH� LPPHGLDWHO\� DVFHUWDLQHG�� � +RZHYHU�� WKH

UHFRUG�UHYHDOV�WKDW�DV�RI�2FWREHU�RI������� LQWHUURJDWRULHV�� LQFOXGLQJ�H[SHUW

LQWHUURJDWRULHV� VHUYHG� LQ� 6HSWHPEHU� RI� ����� KDG� VWLOO� UHFHLYHG�QR� DQVZHU�

7KXV� WKHUH� LV�QRWKLQJ� LQ� WKH� UHFRUG� WR� VXSSRUW�$SSHOOHHV¶� SRVLWLRQ� WKDW� WKH

QDWXUH�RU�LPSOLFDWLRQV�RI�WKH�GHIRUPLW\�DUH�XQFHUWDLQ���$QG��ZKHUH�WKH�LQMXU\

LV�REMHFWLYH��SDOSDEOH��PHDVXUDEOH�RU�YLVLEOH��GDPDJHV��ZKLFK�DUH�EDVHG�RQ

DFWXDOLW\�QRW�SRVVLELOLW\��FDQ�EH�DVVHVVHG���6KRXOG�QHZ�LQMXULHV�DSSHDU�IURP

WKH�RULJLQDO�KDUP��QR�VWDWXWH�RI�OLPLWDWLRQV�ZRXOG�EDU�D�VXEVHTXHQW��VXLW�IRU

UHFRYHU\��6LPPRQV�Y��3$&25������3D�����������$��G�������������.OHLQ�Y�
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:HLVEHUJ������$��G������3D��6XSHU�� �������$V� WKH� FRXUW� LQ�.OHLQ�PDNHV

FOHDU�� KRZHYHU�� WKH� VHTXHODH� IRU� ZKLFK� UHFRYHU\�PD\� EH� VRXJKW� ODWHU� DUH

³SHUPXWDWLRQV´�RI�WKH�RULJLQDO�LQMXU\��DQG�DUH�GLVWLQFW�IURP�LW�RQO\�WHPSRUDOO\�

QRW�FDXVDOO\� RU� GHYHORSPHQWDOO\�� 7KHUH� LV� QRWKLQJ� LQ� WKH� UHFRUG� WR� VXJJHVW

WKDW� WKH� PLQRU� $SSHOOHH� LV� DW� ULVN� IRU� IXWXUH� LQMXU\� VWHPPLQJ� IURP� KHU

GHIRUPHG� KDQG�� � 7KXV� WKH� DUJXPHQW� WKDW� WKHUH� PLJKW� EH� FRPSHQVDEOH

LQMXULHV� LQ� WKH� IXWXUH� FDQQRW� EH� XVHG� WR� VXVSHQG� OLWLJDWLRQ� IRU� LQMXULHV

DVFHUWDLQDEOH�QRZ�

���� $V� LQ� )RWL�� $SSHOOHH¶V� LQMXULHV� KHUH� DUH� QRW� VSHFXODWLYH� RU

VXSSRVLWLRQDO�� WKHUH� LV� QR� QHFHVVLW\� WR� DZDLW� WKHLU� IXUWKHU� LPSOLFDWLRQV�

%HFDXVH�WKLV�LV�VR��$SSHOOHHV�ZRXOG�LQGHHG�EH�DIIRUGHG�DQ�XQIDLU�DGYDQWDJH

ZHUH�WKH\�JUDQWHG�DQ�DGGLWLRQDO�ILIWHHQ�\HDUV�WR�PDNH�RXW�D�SULPD�IDFLH�FDVH

ZKHQ� WKH\�KDYH� DOUHDG\� EHJXQ�� DQG� LQWHUUXSWHG�� WKH� SURFHVV� RI� GRLQJ� VR�

7KH� 7ROOLQJ� 6WDWXWH�� ZKLFK� VSHFLILFDOO\� H[WHQGV� WKH� WLPH� RQO\� ³IRU

FRPPHQFLQJ�DQ�DFWLRQ�´�ZDV�QRW�LQWHQGHG�WR�DQG�GRHV�QRW�SURYLGH�WKHP�ZLWK

VXFK�DQ�DGYDQWDJH�

���� )RU� WKH� UHDVRQV� JLYHQ� DERYH��ZH� ILQG� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV

GLVFUHWLRQ� DQG� HUUHG� DV� D� PDWWHU� RI� ODZ� LQ� SHUPLWWLQJ� WKH� FDVH� WR� EH

GLVFRQWLQXHG�� � 7KHUHIRUH�� ZH� UHYHUVH� DQG� UHPDQG� VR� WKDW� $SSHOOHHV� PD\

ZLWKGUDZ�WKHLU�GLVFRQWLQXDQFH�PRWLRQ���6KRXOG�WKH\�QRW�GR�VR��WKH�WULDO�FRXUW

VKDOO�GLVFRQWLQXH�WKH�PDWWHU�ZLWK�SUHMXGLFH���6HH�)RWL��VXSUD�
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���� 2UGHU�UHYHUVHG���&DVH�UHPDQGHG�IRU�IXUWKHU�SURFHHGLQJV���-XULVGLFWLRQ

UHOLQTXLVKHG�


