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,Q�WKLV�DSSHDO��ZH�DUH�FDOOHG�XSRQ�WR�GHWHUPLQH�ZKHWKHU�$SSHOODQW�KDV

VWDQGLQJ�LQ�KLV�RZQ�ULJKW�WR�GHPDQG�D�IRUPDO�DFFRXQWLQJ�IURP�WKH�WUXVWHH�RI

D� OLIH� LQVXUDQFH� WUXVW�� ZKLFK� ZDV� HVWDEOLVKHG� IRU� WKH� EHQHILW� RI� WKH� PLQRU

FKLOGUHQ� E\� WKHLU� PRWKHU� GXULQJ� WKH� PDUULDJH�� � 6SHFLILFDOO\�� ZH� PXVW

GHWHUPLQH� ZKHWKHU� $SSHOODQW� KDV� VWDQGLQJ� VLPSO\� EHFDXVH� KH� LV� WKH

FKLOGUHQ¶V�IDWKHU�DQG�EHFDXVH�KH�PXVW�FRQWULEXWH�WR�WKH�WUXVW�SXUVXDQW�WR�D

YDOLG� SRVWQXSWLDO� SURSHUW\� VHWWOHPHQW� DJUHHPHQW�� � :H� FRQFOXGH� WKDW

$SSHOODQW� ODFNV� VWDQGLQJ� WR� GHPDQG� DQ� DFFRXQWLQJ� XQGHU� WKH� IDFWV� RI� WKH

FDVH���7KHUHIRUH��ZH�KROG�WKDW�WKH�WULDO�FRXUW�SURSHUO\�GLVPLVVHG�$SSHOODQW¶V

SHWLWLRQ�WR�FRPSHO�DQ�DFFRXQWLQJ���$FFRUGLQJO\��ZH�DIILUP�

$SSHOODQW��*UHJRU\�5RFN��DSSHDOV�IURP�WKH�1RYHPEHU���������RUGHU�RI

6RPHUVHW� &RXQW\� &RXUW� RI� &RPPRQ� 3OHDV�� 2USKDQV� &RXUW� 'LYLVLRQ�� ZKLFK
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GLVPLVVHG� $SSHOODQW¶V� SHWLWLRQ� WR� FRPSHO� DQ� DFFRXQWLQJ� SXUVXDQW� WR� ��

3D�&�6�$����������:H�DIILUP�

7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�RI�WKLV�DSSHDO�DUH�DV�IROORZV�

$SSHOODQW� DQG� ,QWHUYHQRU� �6XVDQ� /HLJK� 5RFN��ZHUH�PDUULHG� RQ� $XJXVW� ���

������ �7ZR�FKLOGUHQ�ZHUH�ERUQ� RI� WKH�PDUULDJH��%UDQGL�6XH� �ERUQ� -XQH���

������ DQG� +DUYH\� $ODQ� �ERUQ� -DQXDU\� ��� ������� � :KLOH� WKH� FRXSOH� ZDV

PDUULHG�� 6XVDQ� ZRQ� WKH� 3HQQV\OYDQLD� 6WDWH� /RWWHU\� 6XSHU� �� DQG� EHFDPH

HQWLWOHG� WR� DSSUR[LPDWHO\� ��������� SHU� \HDU�� � 2Q� 1RYHPEHU� ���� �����

,QWHUYHQRU��DV�6HWWORU��HVWDEOLVKHG�DQ�LUUHYRFDEOH�OLIH�LQVXUDQFH�WUXVW�IRU�WKH

EHQHILW� RI� WKH� FRXSOH¶V� WZR�PLQRU� FKLOGUHQ�� � $V� 6HWWORU�� VKH� DSSRLQWHG� KHU

IDWKHU��-D\�:��3\OH��DV�LQGLYLGXDO�WUXVWHH�RI�WKH�LUUHYRFDEOH�WUXVW���8SRQ�KLV

GHDWK�� ,QWHUYHQRU¶V�PRWKHU�� 6DOO\� $QQ� 3\OH�� $SSHOOHH�7UXVWHH�� EHFDPH� WKH

VXFFHVVRU�WUXVWHH�RI�WKH�FKLOGUHQ¶V�WUXVW��SXUVXDQW�WR�WKH�WUXVW�DJUHHPHQW�

$V�D�UHVXOW�RI�PDULWDO�GLIILFXOWLHV��$SSHOODQW�DQG�,QWHUYHQRU�HQWHUHG�LQWR

D� SURSHUW\� VHWWOHPHQW� DJUHHPHQW�� DQG� ZHUH� GLYRUFHG� RQ� 0D\� ���� �����

3XUVXDQW�WR�WKHLU�SURSHUW\�VHWWOHPHQW�DJUHHPHQW��$SSHOODQW�DQG� ,QWHUYHQRU

DJUHHG� WR� GLYLGH� WKH� ORWWHU\� SURFHHGV�� HQWLWOLQJ� HDFK� SDUW\� WR� UHFHLYH

������������ DQQXDOO\�� XQWLO� 6HSWHPEHU� ��� ������ � )XUWKHU�� $SSHOODQW� DQG

,QWHUYHQRU�DFNQRZOHGJHG�WKH�H[LVWHQFH�RI�WKH�LUUHYRFDEOH�OLIH�LQVXUDQFH�WUXVW

WKDW�KDG�SUHYLRXVO\�EHHQ�HVWDEOLVKHG� IRU� WKH�EHQHILW� RI� WKH�PLQRU� FKLOGUHQ�

%RWK� SDUWLHV� DJUHHG� WR� FRQWLQXH� WR� PDNH� DQQXDO� JLIWV� WR� WKH� WUXVW� LQ� WKH

DPRXQW�RI���������IRU�HDFK�RI�WKHLU�PLQRU�FKLOGUHQ���7KH�SURSHUW\�VHWWOHPHQW
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DJUHHPHQW� DOVR� VWDWHV�� ³>,QWHUYHQRU@� VKDOO� KDYH� SULPDU\� FXVWRG\� RI� WKH

SDUWLHV¶�PLQRU�FKLOGUHQ�DQG�>$SSHOODQW@�VKDOO�EH�SHUPLWWHG�WR�KDYH�WKH�ULJKW

RI� UHDVRQDEOH� YLVLWDWLRQ� DW� WLPHV� DQG� SODFHV� WR� EH� DJUHHG� XSRQ� E\� WKH

SDUWLHV���>$SSHOODQW@�KHUHE\�DJUHHV�WR�SURYLGH�>,QWHUYHQRU@�ZLWK����KRXUV�RI

DGYDQFH�QRWLFH�RI�KLV�LQWHQWLRQ�WR�YLVLW�ZLWK�WKH�FKLOGUHQ��VXFK�WKDW�YLVLWDWLRQ

DUUDQJHPHQWV� FDQ� EH� FRPSOHWHG�´� � �3URSHUW\� 6HWWOHPHQW� $JUHHPHQW� DW� ��

5�5��DW���D��

6XEVHTXHQWO\�� $SSHOODQW� LQIRUPDOO\� UHTXHVWHG� DFFRXQWLQJV� IURP

,QWHUYHQRU�� DV� 6HWWORU�� DQG� $SSHOOHH� DV� 7UXVWHH�� � ,QWHUYHQRU� DQG� $SSHOOHH

SURYLGHG� $SSHOODQW�ZLWK� DQ� LQIRUPDO� DFFRXQWLQJ�� EXW� GLG� QRW� SURYLGH� D� IXOO

IRUPDO� DFFRXQWLQJ�� � 'LVVDWLVILHG� ZLWK� WKH� LQIRUPDWLRQ� KH� KDG� UHFHLYHG�

$SSHOODQW�ILOHG�D�SHWLWLRQ�WR�FRPSHO�DQ�DFFRXQWLQJ��SXUVXDQW�WR����3D�&�6�$�

������� � 7KH� WULDO� FRXUW� LVVXHG� D� FLWDWLRQ� RQ� WKH� SHWLWLRQ� WR� FRPSHO� DQ

DFFRXQWLQJ��DQG�VHW�D�GDWH�IRU�D�KHDULQJ�RQ�WKH�PDWWHU�

2Q�6HSWHPEHU����������WKH�WULDO�FRXUW�KHOG�D�KHDULQJ�RQ�WKH�SHWLWLRQ�

&RXQVHO�IRU�WKH�UHVSHFWLYH�SDUWLHV�DJUHHG�WKDW�WKH�IDFWV�RI�WKH�FDVH�ZHUH�QRW

LQ�GLVSXWH���+HQFH��QR�WHVWLPRQ\�ZDV�WDNHQ���6SHFLILFDOO\��LW�ZDV�DJUHHG�WKDW

WKH�LUUHYRFDEOH�WUXVW�DJUHHPHQW�SXUFKDVHG�WZR���������������OLIH�LQVXUDQFH

SROLFLHV� RQ� WKH� OLIH� RI� ,QWHUYHQRU�6HWWORU�� � )RU� ILYH� \HDUV�� $SSHOODQW� DQG

,QWHUYHQRU� WLPHO\� DQG� DSSURSULDWHO\� PDGH� SD\PHQWV� RI� ����������� HDFK�

SXUVXDQW� WR� WKH� WHUPV� RI� WKHLU� SURSHUW\� VHWWOHPHQW� DJUHHPHQW�� � )ROORZLQJ

WKHLU� SD\PHQWV� WR� WKH� WUXVW�� WKH� SUHPLXPV� IRU� WKH� LQVXUDQFH� SROLFLHV�ZHUH



-�$��������

�����

SDLG�RXW�RI�WKH�WUXVW���7KH�\HDUO\�SUHPLXPV�DUH��������������$V�RI�WKH�GDWH

RI�WKH�KHDULQJ��WKH�EDODQFH�RI�WKH�WUXVW�FRQWDLQHG�DSSUR[LPDWHO\������������

OHVV�H[SHQVHV���$SSHOOHH¶V�FRXQVHO�VWDWHG�WKDW�$SSHOODQW�KDG�EHHQ�LQIRUPDOO\

SURYLGHG�ZLWK�GRFXPHQWDWLRQ� UHODWLYH� WR� WKH� IXQGLQJ�RI� WKH� WUXVW� DFFRXQWV�

FRSLHV�RI�DOO�RI�WKH�FKHFNV�WKDW�KDYH�EHHQ�GUDZQ��WKH�LVVXHV�RI�WKH�DQQXLWLHV

DQG�KRZ�WKH\�DUH�VWUXFWXUHG��WKH�SD\PHQW�GDWH��WKH�SURJUHVVLRQ�RI�WKH�FDVK

YDOXH� RI� WKH� SROLFLHV�� KRZ� SD\PHQWV� IURP� WKH� WUXVW� ZHUH�PDGH�� WKH� WRWDO

DPRXQW�JLIWHG� WR�WKH� WUXVW�� WKH� WRWDO�SUHPLXPV�SDLG� DQG� WKH� ILQDO� EDODQFH�

1HYHUWKHOHVV�� WKURXJK� WKH� LQVWDQW� SHWLWLRQ�� $SSHOODQW� DVVHUWHG� KLV� OHJDO

HQWLWOHPHQW� WR� D� PRUH� IRUPDO� DFFRXQWLQJ� ZKLFK� ZDV� WKHQ� YLJRURXVO\

FRQWHVWHG�E\�$SSHOOHH���'HVSLWH�KLV�FRQWUDFWXDO�REOLJDWLRQ�XQGHU�WKH�SURSHUW\

VHWWOHPHQW�DJUHHPHQW��$SSHOODQW�VWDWHG�KH�ZRXOG�UHIXVH�WR�PDNH�KLV�\HDUO\

JLIW� WR� WKH� WUXVW� DFFRXQW� XQWLO� KH� UHFHLYHG� D� IRUPDO� DFFRXQWLQJ�� � )ROORZLQJ

DUJXPHQW�� WKH� WULDO� FRXUW� GLVPLVVHG� $SSHOODQW¶V� SHWLWLRQ�� ILQGLQJ� WKDW

$SSHOODQW�ODFNHG�VWDQGLQJ�WR�GHPDQG�D�IRUPDO�DFFRXQWLQJ���2Q�1RYHPEHU����

������ $SSHOODQW� ILOHG� D� PRWLRQ� IRU� UHFRQVLGHUDWLRQ�� ZKLFK� WKH� WULDO� FRXUW

VXEVHTXHQWO\�GHQLHG���7KLV�WLPHO\�DSSHDO�IROORZHG�RQ�'HFHPEHU���������

2Q�DSSHDO��$SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXHV�IRU�RXU�UHYLHZ�
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�$SSHOODQW¶V�%ULHI�DW����

2XU� VWDQGDUG� RI� UHYLHZ� LQ� DQ� HTXLW\� PDWWHU� LV� OLPLWHG� WR� D

GHWHUPLQDWLRQ� RI� ZKHWKHU� WKH� FKDQFHOORU� FRPPLWWHG� DQ� HUURU� RI� ODZ� RU� DQ

DEXVH� RI� GLVFUHWLRQ�� � 0DUFKHWWL� Y�� .DUSRZLFK�� ���� $��G� ����� ���

�3D�6XSHU�� ������FLWLQJ�+RVWHWWHU� Y�� +RRYHU�� ���� $��G� ����� �3D�6XSHU�

�������

7KH� VFRSH�RI� UHYLHZ�RI� D� ILQDO� GHFUHH� LQ� HTXLW\� LV� OLPLWHG
DQG�ZLOO� QRW� EH�GLVWXUEHG�XQOHVV� LW� LV�XQVXSSRUWHG�E\� WKH
HYLGHQFH�RU�GHPRQVWUDEO\�FDSULFLRXV���6SUDQNOH�Y��%XUQV�
����3D�6XSHU�����������$��G��������������+RVWHWWHU�Y�
+RRYHU�� >VXSUD@�� � +RZHYHU�� FRQFOXVLRQV� RI� ODZ� RU� IDFW�
EHLQJ� GHULYHG� IURP� QRWKLQJ� PRUH� WKDQ� WKH� FKDQFHOORU¶V
UHDVRQLQJ� IURP� XQGHUO\LQJ� IDFWV� DQG� QRW� LQYROYLQJ� D
GHWHUPLQDWLRQ� RI� FUHGLELOLW\� RI� ZLWQHVVHV� DUH� UHYLHZDEOH�
6SUDQNOH�� ���� 3D�6XSHU�� DW� ����� ���� $��G� DW� ����
�TXRWLQJ� .URVQDU� Y�� 6FKPLGW� .URVQDU� 0F1DXJKWRQ
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*DUUHWW�&R�������3D�6XSHU����������������$��G���������
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6RGHUEHUJ�Y��:HLVHO������$��G�����������3D�6XSHU����������7KH�WHVW�LV�QRW

ZKHWKHU� DQ� DSSHOODWH� FRXUW� ZRXOG� KDYH� UHDFKHG� WKH� VDPH� UHVXOW� RQ� WKH

HYLGHQFH� SUHVHQWHG� EXW� UDWKHU�� ZKHWKHU� D� MXGJH� FRXOG� UHDVRQDEO\� KDYH

UHDFKHG� WKH� FRQFOXVLRQ� RI� WKH� WULDO� FRXUW� DIWHU� GXH� FRQVLGHUDWLRQ� RI� WKH

HYLGHQFH�� �%RUW]� Y��1RRQ�� ���� $��G� ������ ����� �3D�6XSHU�� ������FLWLQJ

6FKRRO�'LVWULFW�RI�&LW\�RI�+DUULVEXUJ�Y��3HQQV\OYDQLD�,QWHUVFKRODVWLF

$WKOHWLF�$VVRFLDWLRQ�� ���� 3D�� ����� ���� $��G� ���� ��������� � ,PSRUWDQWO\�

WKH�HYLGHQFH�PXVW� EH�YLHZHG� LQ� WKH� OLJKW�PRVW� IDYRUDEOH� WR� WKH� SUHYDLOLQJ

SDUW\�� � %RUW]�� VXSUD� DW� ����� �FLWLQJ� .URERW� Y�� *DQ]DN�� ���� $��G� ���

�3D�6XSHU���������

$SSHOODQW�ILUVW�DVVHUWV�WKDW�KH�LV�HQWLWOHG� WR�D� IRUPDO�DFFRXQWLQJ�IURP

$SSHOOHH� EHFDXVH� $SSHOODQW� KDV� ³FXVWRG\� ULJKWV´� RYHU� WKH� PLQRU� FKLOGUHQ�

$SSHOODQW� FODLPV� WKDW� DV� WKH� IDWKHU� DQG� QDWXUDO� JXDUGLDQ� RI� WKH� PLQRU

FKLOGUHQ��KH�VWDQGV�LQ�WKH�VKRHV�RI�WKH�PLQRU�EHQHILFLDULHV�RI�WKH�WUXVW��DQG

WKXV�VDWLVILHV�WKH�UHTXLVLWH�ILGXFLDU\�UHODWLRQVKLS�WR�GHPDQG�DQ�DFFRXQWLQJ�DV

GHVFULEHG�LQ�3DUDJUDSK����RI�WKH�7UXVW�$JUHHPHQW���)XUWKHU��$SSHOODQW�SRLQWV

RXW�WKDW��EHFDXVH�KH�PDNHV�VLJQLILFDQW�PRQHWDU\�FRQWULEXWLRQV�WR�WKH�WUXVW�

KH�KDV�DQ�LQGLUHFW�LQWHUHVW�LQ�WKH�WUXVW��UHIHUULQJ�WR�KLPVHOI�DV�DQ�³LQFLGHQWDO

EHQHILFLDU\´�RI�WKH�WUXVW���$SSHOODQW�PDLQWDLQV�KH�KDV�DQ�LQKHUHQW�ULJKW�WR�DQ

DFFRXQWLQJ�� � 7KHUHIRUH�� $SSHOODQW� FRQFOXGHV�� WKH� WULDO� FRXUW� HUUHG� ZKHQ� LW

GHQLHG�KLV�SHWLWLRQ�WR�FRPSHO�DQ�DFFRXQWLQJ���:H�GLVDJUHH�
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3UHOLPLQDULO\�ZH�QRWH�WKDW�$SSHOODQW�GRHV�QRW�KDYH�³FXVWRG\�ULJKWV´�WR

WKH�PLQRU�EHQHILFLDULHV���7R�WKH�FRQWUDU\��WKH�SURSHUW\�VHWWOHPHQW�DJUHHPHQW

PDNHV�FOHDU�WKDW�,QWHUYHQRU�KDV�SULPDU\�FXVWRG\�RI�WKH�PLQRU�FKLOGUHQ�DQG

$SSHOODQW¶V� ULJKWV� DUH� OLPLWHG� WR� UHDVRQDEOH� YLVLWDWLRQ� RQO\� DW� WLPHV� DQG

SODFHV�PXWXDOO\�DJUHHG�XSRQ�E\�WKH�SDUWLHV�DQG�VXEMHFW�WR�DGYDQFH�QRWLFH�RI

$SSHOODQW¶V�LQWHQWLRQ�WR�H[HUFLVH�YLVLWDWLRQ�ULJKWV����6HH�3URSHUW\�6HWWOHPHQW

$JUHHPHQW�DW����5�5��DW���D��

6HFRQG��3DUDJUDSK����RI�WKH�,UUHYRFDEOH�7UXVW�$JUHHPHQW�VWDWHV�

$FFRXQWLQJ� E\� 7UXVWHHV�� � 7KH� WUXVWHHV� VKDOO� PDLQWDLQ
DFFXUDWH� DFFRXQWV� DQG� UHFRUGV� DQG� VKDOO� UHQGHU� DQQXDO
VWDWHPHQWV�WR�WKH�DGXOW�EHQHILFLDU\�RU�EHQHILFLDULHV�DQG�WR
WKH�*XDUGLDQV�RI�DQ\�PLQRU�EHQHILFLDU\�ZKR�PD\� WKHQ�EH
HQWLWOHG� WR� UHFHLYH� LQFRPH� VKRZLQJ� UHFHLSWV� DQG
GLVEXUVHPHQWV�RI�SULQFLSOH�DQG�LQFRPH�

�,UUHYRFDEOH�7UXVW�$JUHHPHQW�DW�����5�5��DW���D����:LWK�WKHVH�IDFWV�RI�UHFRUG

LQ�PLQG��ZH�DGGUHVV�$SSHOODQW¶V�FRQWHQWLRQV�

3HQQV\OYDQLD�ODZ�GHILQHV�D�JXDUGLDQ�DV�D�SHUVRQ�ODZIXOO\�LQYHVWHG�ZLWK

WKH�SRZHU��DQG�FKDUJHG�ZLWK�WKH�GXW\��RI�WDNLQJ�FDUH�RI�WKH�SHUVRQ�DQG�RU

PDQDJLQJ�WKH�SURSHUW\�DQG�ULJKWV�RI�DQRWKHU�SHUVRQ��ZKR��IRU�GHIHFW�RI�DJH�

XQGHUVWDQGLQJ� RU� VHOI�FRQWURO� LV� FRQVLGHUHG� LQFDSDEOH� RI� DGPLQLVWHULQJ� KLV

RZQ�DIIDLUV�� �'DQLHOV�Y��0HWURSROLWDQ�/LIH�,QVXUDQFH�&RPSDQ\����$��G

�����3D�6XSHU����������7ZR�FODVVHV�RI�JXDUGLDQV�KDYH�ORQJ�EHHQ�UHFRJQL]HG

DW�ODZ������JXDUGLDQ�RI�WKH�SHUVRQ�EHLQJ�LQYHVWHG�ZLWK�WKH�FDUH�RI�WKH�SHUVRQ

RI�WKH�PLQRU��DQG�����JXDUGLDQ�RI�WKH�HVWDWH�EHLQJ�HQWUXVWHG�ZLWK�WKH�FRQWURO

RI� WKH�SURSHUW\�RI�WKH�PLQRU�� �,G�� DW� ����� � ³7KH� VSKHUHV� RI� DXWKRULW\� RI� D
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JXDUGLDQ� RI� WKH� SHUVRQ� DQG� RI� D� JXDUGLDQ� RI� WKH� HVWDWH� DUH� GLVWLQFW� DQG

PXWXDOO\�H[FOXVLYH�´��&LDYHUHOOL�Y��&ULPH�9LFWLP¶V�&RPSHQVDWLRQ�%RDUG�

���� $��G� ������ ����� �3D�&PZOWK�� ������FLWLQJ� $GRSWLRQ� RI� )UDVFK�� ��

$��G������3D�6XSHU���������

7KH� JXDUGLDQ� RI� WKH� PLQRU¶V� SHUVRQ� LV� WKH� SHUVRQ� KDYLQJ� SULPDU\

SK\VLFDO�UHVSRQVLELOLW\�IRU�WKH�FDUH�DQG�FXVWRG\�RI�WKH�PLQRU�FKLOG���'DQLHOV�

VXSUD�� � +RZHYHU�� QDWXUDO� JXDUGLDQVKLS� FRQIHUV� QR� LQKHUHQW� ULJKW� WR

LQWHUPHGGOH�ZLWK�WKH�SURSHUW\�RI�WKH�PLQRU�FKLOG��DQG� WKH�QDWXUDO�JXDUGLDQ

KDV�QR� LQKHUHQW�DXWKRULW\� WR�GHPDQG�RU�SRZHU� WR� UHFHLYH��KROG� RU�PDQDJH

WKH�PLQRU¶V�SURSHUW\�XQOHVV�WKH�QDWXUDO�JXDUGLDQ�KDV�DOVR�EHHQ�DSSRLQWHG�DV

JXDUGLDQ�RI�WKH�PLQRU¶V�HVWDWH���,G�

,QVWDQWO\��$SSHOODQW� FODLPV�KH� LV�HQWLWOHG� WR� D� IRUPDO� DFFRXQWLQJ�ZLWK

UHVSHFW�WR�WKH�WUXVW�IXQG�RI�KLV�PLQRU�FKLOGUHQ�E\�YLUWXH�RI�KLV�FXVWRG\�ULJKWV

DQG�KLV� VWDWXV� DV� WKH� FKLOGUHQ¶V� IDWKHU�� � +RZHYHU�� XQGHU� WKH� UHOHYDQW� ODZ�

$SSHOODQW� KDV� QR� ³LQKHUHQW� ULJKWV´� UHJDUGLQJ� WKH� SURSHUW\� RI� KLV� PLQRU

FKLOGUHQ���6HH�LG���'XH�WR�WKH�GLYRUFH�DQG�FXVWRG\�DJUHHPHQW��$SSHOODQW�LV

QR� ORQJHU� WKH�QDWXUDO� JXDUGLDQ�RI� KLV� FKLOGUHQ�DV�KH� OHIW� WKH�PDULWDO� KRPH

DQG� WKH� FKLOGUHQ� LQ� WKH� FDUH� DQG� FXVWRG\� RI� ,QWHUYHQRU�� � ,G�� � �6HH� DOVR

3URSHUW\�6HWWOHPHQW�$JUHHPHQW�DW����5�5��DW���D��

0RUHRYHU��$SSHOODQW�KDV�QRW�EHHQ�DSSRLQWHG�JXDUGLDQ�RI�WKH�FKLOGUHQ¶V

HVWDWH�� � 7R� WKH� FRQWUDU\�� XQGHU� WKH� SURSHUW\� VHWWOHPHQW� DJUHHPHQW�

$SSHOODQW� LV� REOLJDWHG� WR�PDNH� FHUWDLQ� \HDUO\� JLIWV� WR� WKH� LUUHYRFDEOH� WUXVW
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HVWDEOLVKHG� IRU� KLV� FKLOGUHQ�� ZKLFK� LV� XQGHU� WKH� FDUH� RI� D� GXO\� DSSRLQWHG

7UXVWHH����6HH�LG��DW����5�5��DW���D����+HQFH��$SSHOODQW�KDV�QRW�VDWLVILHG�WKH

UHTXLVLWH�³JXDUGLDQ´�UHODWLRQVKLS�WR�KLV�FKLOGUHQ�WR�GHPDQG�DQ�DFFRXQWLQJ�DV

SURYLGHG�IRU�LQ�3DUDJUDSK����RI�WKH�7UXVW�$JUHHPHQW�

$GGLWLRQDOO\��ZH�VHH�WKDW�$SSHOODQW�KDV�EURXJKW�WKLV�DFWLRQ�RQ�KLV�RZQ

EHKDOI�RQO\�DQG�QRW�DV�DQ�DSSRLQWHG�JXDUGLDQ�DG� OLWHP�RU�LQ�WKH�LQWHUHVW�RI

WKH�PLQRU� EHQHILFLDULHV� RI� WKH� WUXVW�� � 3URFHHGLQJV� DIIHFWLQJ� D� WUXVW� HVWDWH�

ZKHWKHU�EURXJKW�E\�RU�DJDLQVW�WKLUG�SDUWLHV��VKRXOG�LQFOXGH�WKH�EHQHILFLDU\�RI

WKH� WUXVW� DV� D� SDUW\�� VHH� ��� 6WDQGDUG� 3HQQV\OYDQLD� 3UDFWLFH� ��������

EHFDXVH�WKH�EHQHILFLDU\�LV�WKH�SHUVRQ�IRU�ZKRVH�EHQHILW�WKH�SURSHUW\�LV�KHOG

LQ� WUXVW�� �6HH� 5HVWDWHPHQW� �6HFRQG�� RI� 7UXVWV� ������GHILQLQJ� EHQHILFLDU\��

7KXV�� $SSHOODQW� GRHV� QRW�PHHW� WKH� QHFHVVDU\� SURFHGXUDO� UHTXLUHPHQWV� IRU

DFWLRQV�UHODWLQJ�WR�WUXVWV�

$Q� HTXLWDEOH� DFFRXQWLQJ� LV� LPSURSHU� ZKHUH� QR� ILGXFLDU\� UHODWLRQVKLS

H[LVWV� EHWZHHQ� WKH� SDUWLHV�� QR� IUDXG� RU� PLVUHSUHVHQWDWLRQ� LV� DOOHJHG�� WKH

DFFRXQWV� DUH� QRW� PXWXDO� RU� FRPSOLFDWHG�� RU� WKH� SODLQWLII� SRVVHVVHV� DQ

DGHTXDWH�UHPHG\�DW�ODZ���%XF]HN�Y��)LUVW�1DWLRQDO�%DQN�RI�0LIIOLQWRZQ�

���� $��G� ������ ����� �3D�6XSHU�� ������FLWLQJ� (EEHUW� Y�� 3O\PRXWK� 2LO

&RPSDQ\������3D����������$��G�������������6KDZ�Y��1HZLQJKDP�����

3D�����������$��������������*UDKDP�Y��&XPPLQJV������3D��������������

$������� ���� ��������� �(TXLWDEOH� MXULVGLFWLRQ�GRHV�QRW�H[LVW� VLPSO\�EHFDXVH

WKH�SHWLWLRQHU�GHVLUHV�LQIRUPDWLRQ���%XF]HN��VXSUD�
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,Q�WKH�LQVWDQW�FDVH��WKHUH�DUH�QR�IDFWV�RI�UHFRUG�WR�HVWDEOLVK�D�ILGXFLDU\

UHODWLRQVKLS� EHWZHHQ� $SSHOODQW� DQG� $SSHOOHH� DV� 7UXVWHH� RI� WKH� PLQRU

FKLOGUHQ¶V�WUXVW�DFFRXQW���$SSHOODQW�LV�QHLWKHU�WKH�JXDUGLDQ�RI�WKH�SHUVRQ�QRU

RI�WKH�HVWDWH�RI�WKH�PLQRU�EHQHILFLDULHV���)XUWKHU��$SSHOODQW�KDV�QRW�DOOHJHG

DQ\� IUDXG� RU� PLVUHSUHVHQWDWLRQ� E\� $SSHOOHH�� � )LQDOO\�� $SSHOODQW� FDQQRW� EH

FKDUDFWHUL]HG�DV�D�EHQHILFLDU\�RI�WKH�WUXVW�EHFDXVH�KLV�REOLJDWLRQ�XQGHU�WKH

3URSHUW\� 6HWWOHPHQW� $JUHHPHQW� LV� WR�PDNH� DQQXDO� LUUHYRFDEOH� JLIWV� WR� WKH

WUXVW����6HH�3URSHUW\�6HWWOHPHQW�$JUHHPHQW�DW����5�5��DW���D����7KHUHIRUH�

$SSHOODQW� ORVHV� WLWOH� WR�DQG� LQWHUHVW� LQ� WKH� IXQGV�XSRQ� WKH� WUDQVIHU�� �*LYHQ

WKHVH�FLUFXPVWDQFHV��HTXLW\�ZLOO�QRW�EXUGHQ� WKH� WUXVW� WR�VXSSO\�DQG�DEVRUE

WKH� FRVW� RI� D� IRUPDO� DFFRXQWLQJ� VLPSO\� EHFDXVH� $SSHOODQW� LV� FXULRXV�

$FFRUGLQJO\��$SSHOODQW¶V�GHPDQG�IRU�DQ�HTXLWDEOH�DFFRXQWLQJ� LQ� WKLV�FDVH� LV

LPSURSHU���6HH�%XF]HN��VXSUD�

$� SDUW\� VHHNLQJ� MXGLFLDO� UHVROXWLRQ� RI� D� FRQWURYHUV\� PXVW�� DV� D

SUHUHTXLVLWH��HVWDEOLVK�WKDW�KH�KDV�VWDQGLQJ�WR�PDLQWDLQ�WKH�DFWLRQ���:LOOLDP

3HQQ�3DUNLQJ�*DUDJH��,QF��Y��&LW\�RI�3LWWVEXUJK������3D�����������$��G

��������������6WDQGLQJ�UHTXLUHV�D�SDUW\�WR�KDYH�D�VXEVWDQWLDO�LQWHUHVW�LQ�WKH

VXEMHFW�PDWWHU�RI�WKH�OLWLJDWLRQ��WKH�LQWHUHVW�PXVW�EH�GLUHFW��DQG�WKH�LQWHUHVW

PXVW�EH�LPPHGLDWH�DQG�QRW�D�UHPRWH�FRQVHTXHQFH���.HQ�5��RQ�EHKDOI�RI

&�5�� Y�� $UWKXU� =��� ���� 3D�� ���� ���� ���� $��G� ������ ����� �������� � 7KH

LQTXLU\�LQWR�VWDQGLQJ�DVFHUWDLQV�ZKHWKHU�D�SDUW\�LV�WKH�SURSHU�SDUW\�HQWLWOHG

WR�PDNH� WKH� OHJDO� FKDOOHQJH� WR� WKH�PDWWHU� LQYROYHG�� � ,Q� UH� 7UXVW� 8QGHU



-�$��������

������

$JUHHPHQW�RI�.HLVHU������$��G�����������3D�6XSHU��������FLWLQJ�:LOOLDP

3HQQ�3DUNLQJ�*DUDJH��,QF���VXSUD��,Q�5H��(OOLRWW¶V�(VWDWH������3D������

���������$��G��������������������$�SHUVRQ�ZKR�KDV�QR�VWDNH�LQ�WKH�PDWWHU

KDV�QR�VWDQGLQJ�WR�REWDLQ�MXGLFLDO�UHVROXWLRQ�RI�KLV�FKDOOHQJH�WR�WKH�PDWWHU�

,G�

$� WUXVWHH� PXVW� ILOH� DQ� DFFRXQWLQJ� ZKHQ� GLUHFWHG� WR� GR� VR� E\� WKH

2USKDQV¶� &RXUW� GLYLVLRQ�� DQG�PD\� ILOH� DQ� DFFRXQW� DW� DQ\� RWKHU� WLPH�� � ��

3D�&�6�$����������7KH�FRXUW�PD\�FLWH�WKH�WUXVWHH��RQ�DSSOLFDWLRQ�RI�D�SHUVRQ

LQ�LQWHUHVW��WR�ILOH�DQ�DFFRXQW�RI�WKH�PDQDJHPHQW�RI�D�WUXVW�HVWDWH���3ULQFHVV

/LGD� RI� 7KXUQ� DQG� 7D[LV� Y�� 7KRPSVRQ�� ���� 8�6�� ����� ��� 6�&W�� ���

���������)XUWKHU��D�WUXVWHH�PXVW�ILOH�DQ�DFFRXQWLQJ�XSRQ�WKH�UHTXHVW�RI�WKH

EHQHILFLDU\�RI�WKH�WUXVW���,Q�5H�:KHHOHU¶V�(VWDWH������3D�����������$�����

�������� �+RZHYHU�� HYHQ� WKH�QH[W� RI�NLQ� RI� D� EHQHILFLDU\� RI� D� WUXVW� KDV�QR

LQWHUHVW� LQ� WKH� WUXVW�� ZKLFK� ZRXOG� DXWRPDWLFDOO\� HQWLWOH� VXFK� SHUVRQ� WR

GHPDQG�WKDW�WKH�WUXVWHH�ILOH�DQ�DFFRXQWLQJ�� �.XKOHU�Y��+RRYHU����3D�����

�������� � ,I�� XSRQ� FLWDWLRQ� WR� ILOH� D� IRUPDO� DFFRXQW�� WKH� WUXVWHH� DFTXLHVFHV

ZLWKRXW�FKDOOHQJH�DQG�SURYLGHV�D�IRUPDO�DFFRXQWLQJ�WR�WKH�QH[W�RI�NLQ�RI�WKH

EHQHILFLDU\�RI�WKH�WUXVW��WKHQ�WKH�WUXVWHH�FDQQRW�EH�KHDUG�WR�DUJXH�WKDW�WKH

QH[W�RI�NLQ�ODFNV�VWDQGLQJ�WR�GHPDQG�D�ILOLQJ�RI�DQ�DFFRXQW���,G�

+HUH��$SSHOODQW�KDV�IDLOHG�WR�HVWDEOLVK�DQ\�VWDNH� LQ� WKH� WUXVW�DFFRXQW

IRU�ZKLFK�KH�VHHNV�DQ�DFFRXQWLQJ�DV�$SSHOODQW¶V�FRQWULEXWLRQV�WR�WKH�WUXVW�DUH

GHVLJQDWHG� DV� LUUHYRFDEOH� JLIWV�� � $OWKRXJK� LQIRUPDWLRQ� UHJDUGLQJ� WKH� WUXVW
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KDV�EHHQ�SURYLGHG�WR�$SSHOODQW�LQ�WKH�SDVW��QR�IRUPDO�DFFRXQWLQJ�KDV�EHHQ

PDGH� VXFK� WKDW� $SSHOODQW� FRXOG� UHDVRQDEO\� DVVHUW� DFTXLHVFHQFH�� � ,QGHHG�

$SSHOOHH� YLJRURXVO\� FRQWHVWHG� $SSHOODQW¶V� SUHVHQW� DQG� ILUVW� SHWLWLRQ� IRU� D

IRUPDO� DFFRXQWLQJ�� � )XUWKHUPRUH�� E\� YLUWXH� RI� WKH� GLYRUFH� DQG� WHUPV� RI

FXVWRG\�� $SSHOODQW� LV� QR� ORQJHU� KLV� FKLOGUHQ¶V� QH[W� RI� NLQ�� � 6HH� 'DQLHOV�

VXSUD�

7KH�PLQRU�EHQHILFLDULHV�RI�WKLV�WUXVW�DUH�WKH�RQO\�UHDO�SDUWLHV�LQ�LQWHUHVW

WR�WKH�WUXVW���6HH�.HLVHU��VXSUD���,W�LV�RQO\�WR�WKHP�RU�WR�D�SDUW\�DFWLQJ�RQ

WKHLU�EHKDOI�WKDW�$SSHOOHH�PXVW�DFFRXQW���$SSHOODQW��RQ�WKH�RWKHU�KDQG��LV�QRW

D�SDUW\�LQ�LQWHUHVW��LV�QRW�WKH�DSSRLQWHG�JXDUGLDQ�RI�WKH�EHQHILFLDULHV��QRU�LV

KH�DFWLQJ�RQ�WKHLU�EHKDOI���7KHUHIRUH��$SSHOODQW�KDV�QR�VWDQGLQJ�WR�GHPDQG

DQ�DFFRXQWLQJ�XQGHU�WKH�IDFWV�RI�WKLV�FDVH��

%DVHG� XSRQ� WKH� IRUHJRLQJ� DQDO\VLV�� ZH� KROG� WKDW� WKH� WULDO� FRXUW

SURSHUO\�GLVPLVVHG�$SSHOODQW¶V�SHWLWLRQ�WR�FRPSHO�DQ�DFFRXQWLQJ�� �7KXV��ZH

DIILUP�

2UGHU�DIILUPHG�

����������������������������������
��+DG� $SSHOODQW¶V� FRQWULEXWLRQV� WR� WKH� LUUHYRFDEOH� OLIH� LQVXUDQFH� WUXVW� EHHQ
PDGH�H[SUHVVO\�XQGHU�WKH�3HQQV\OYDQLD�8QLIRUP�7UDQVIHUV�WR�0LQRUV�$FW����
3D�&�6�$�� ������������� XQGHU� FHUWDLQ� FLUFXPVWDQFHV�� $SSHOODQW� PD\� KDYH
KDG�D�ULJKW�WR�UHTXHVW�DQ�DFFRXQWLQJ���3XUVXDQW�WR�6HFWLRQ������D���³DQ�DGXOW
PHPEHU� RI� WKH� PLQRU¶V� IDPLO\� �� �� �� PD\� SHWLWLRQ� WKH� FRXUW� IRU�� ���� DQ
DFFRXQWLQJ�E\�WKH�FXVWRGLDQ�RU�WKH�FXVWRGLDQ¶V�OHJDO�UHSUHVHQWDWLYH������´���
3D�&�6�$��������D�������+RZHYHU��FDUHIXO�UHYLHZ�RI�ERWK�WKH�WUXVW�DJUHHPHQW
DQG� WKH� SURSHUW\� VHWWOHPHQW� DJUHHPHQW� UHYHDOV� WKDW� QHLWKHU� GRFXPHQW
FRQWDLQV�WKH�UHTXLVLWH�UHIHUHQFH�WR�WKH�$FW��ZKLFK�ZRXOG�LQYRNH�LWV�ULJKWV�DQG
SURWHFWLRQV�� � 6HH� ��� 3D�&�6�$�� ������ �GHDOLQJ� ZLWK� PDQQHU� RI� FUHDWLQJ
FXVWRGLDO�SURSHUW\�DQG�HIIHFWLQJ�WUDQVIHU��


