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23,1,21�%<�25,(�0(/9,1��-���� )LOHG���$XJXVW���������

��� $SSHOODQW�� 3DXOHWWH� 0�� &UXVH�� QRZ� NQRZQ� DV� 3DXOHWWH� 0�� &KRGQLFNL

�:LIH���DSSHDOV�IURP�DQ�2UGHU�JUDQWLQJ�D�VXSHUVHGHDV�WR�$SSHOOHH��6WHSKHQ

+�� &UXVH� �+XVEDQG��� LQ� FRQQHFWLRQ� ZLWK� WKH� DSSHDO� ILOHG� E\� +XVEDQG� DW

'RFNHW�1R�������+DUULVEXUJ������ IURP�WKH�2UGHU�RI� -XQH�����������ZKLFK

UHTXLUHG� +XVEDQG� WR� PDNH� D� FDVK� SD\PHQW� LQ� SDUWLDO� VDWLVIDFWLRQ� RI� DQ

HTXLWDEOH�GLVWULEXWLRQ�RUGHU���%HFDXVH�WKH�WULDO�FRXUW�HUUHG�DV�D�PDWWHU�RI�ODZ

E\�IDLOLQJ�WR�UHTXLUH�WKH�ILOLQJ�RI�VHFXULW\��ZH�UHYHUVH�

��� +XVEDQG�DQG�:LIH�ZHUH�GLYRUFHG�RQ�$SULO������������$�KHDULQJ�RQ�WKHLU

HFRQRPLF� FODLPV� ZDV� VXEVHTXHQWO\� FRQGXFWHG� EHIRUH� D� GLYRUFH� PDVWHU� RQ

6HSWHPEHU��UG�DQG��WK�RI��������%RWK�SDUWLHV�ILOHG�H[FHSWLRQV�WR�WKH�PDVWHU¶V

UHSRUW� DQG� UHFRPPHQGDWLRQ�� � 7KH� +RQRUDEOH� 6KHU\O� 0�� 'RUQH\� ILOHG� KHU

2SLQLRQ�DQG�2UGHU�GLVSRVLQJ�RI�WKH�H[FHSWLRQV�RQ�1RYHPEHU�����������7KLV

2UGHU�GLVWULEXWHG�WKH�PDULWDO�DVVHWV�����WR�:LIH�DQG�����WR�+XVEDQG�DQG
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UHTXLUHG� +XVEDQG� WR�PDNH� IRXU� DQQXDO� SD\PHQWV� RI� ����������� SOXV� ��

LQWHUHVW�WR�:LIH�ZLWK�WKH�ILUVW�SD\PHQW�GXH�E\�)HEUXDU\�����������7KH�2UGHU

IXUWKHU� SURYLGHG� WKDW� +XVEDQG� ZRXOG� EH� UHOLHYHG� IURP� WKH� DVVHVVPHQW� RI

LQWHUHVW�LI�WKH�WRWDO�DPRXQW�RZHG�ZDV�SDLG�E\�)HEUXDU\�����������1R�DSSHDO

ZDV�HYHU�WDNHQ�IURP�WKH�HQWU\�RI�WKLV�2UGHU�

��� 2Q�)HEUXDU\����������RQH�GD\�DIWHU�WKH�GXH�GDWH�RI�WKH�ILUVW�SD\PHQW�

+XVEDQG� SURSRVHG� D� 4XDOLILHG� 'RPHVWLF� 5HODWLRQV� 2UGHU� �4'52�� WR� :LIH�

ZKLFK�DWWHPSWHG�WR�VXEVWLWXWH�DQ�LQVWDOOPHQW�GLVWULEXWLRQ�IURP�KLV����.�SODQ

IRU�WKH�IRXU�FDVK�SD\PHQWV���7KH�:LIH�UHMHFWHG�WKH�RIIHU�RI�D�4'52�DQG�ILOHG

D�SHWLWLRQ�IRU�FRQWHPSW�DQG�HQIRUFHPHQW�RI�WKH�1RYHPEHU���������2UGHU���$

KHDULQJ�ZDV�VXEVHTXHQWO\�KHOG�EHIRUH�WKH�+RQRUDEOH�6WHSKHQ�'��/LQHEDXJK

ZKHUH�HDFK�SDUW\�SUHVHQWHG�HYLGHQFH�DV� WR�WKH�SURSHU� LQWHUSUHWDWLRQ� WR�EH

JLYHQ� WR� WKH�1RYHPEHU� ��� �����2UGHU� FRQFHUQLQJ� WKH� LQWHQGHG�PHWKRG� RI

SD\PHQW���2Q�-XQH�����������WKH�FRXUW�HQWHUHG�LWV�2SLQLRQ�DQG�2UGHU�ILQGLQJ

WKDW� RQO\� FDVK� SD\PHQWV� ZHUH� FRQWHPSODWHG� DQG� WKHUHIRUH� DJDLQ� RUGHUHG

+XVEDQG�WR�PDNH�WKH�ILUVW�SD\PHQW�ZLWKLQ����GD\V���+XVEDQG�SHWLWLRQHG�IRU

UHFRQVLGHUDWLRQ�DQG�ZDV�GHQLHG���+H�VXEVHTXHQWO\�DSSHDOHG�WR�WKLV�&RXUW�DW

'RFNHW�1R�������+DUULVEXUJ������

��� 2Q�-XO\�����������+XVEDQG�ILOHG�DQ�DSSOLFDWLRQ�ZLWK�WKH�WULDO�FRXUW�IRU�D

VXSHUVHGHDV�SXUVXDQW�WR�3D�5�$�3�������E����7KH�+XVEDQG�UHTXHVWHG�WKDW�KH

EH�SHUPLWWHG�WR�SRVW�KLV�����N��SODQ�DV�VHFXULW\�SHQGLQJ� WKH�GLVSRVLWLRQ�RI

KLV� DSSHDO�� � 2Q� $XJXVW� ��� ������ WKH� WULDO� FRXUW� JUDQWHG� WKH� VXSHUVHGHDV
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FRQGLWLRQHG�XSRQ�+XVEDQG�PDLQWDLQLQJ� KLV� ����N�� EXW� ZDLYHG� WKH� ILOLQJ� RI

DQ\� VHFXULW\�� � :LIH� ILOHG� D� 3HWLWLRQ� IRU� 5HFRQVLGHUDWLRQ� RQ� 6HSWHPEHU� ��

������ZKLFK�ZDV�VSHFLILFDOO\�JUDQWHG�WKDW�VDPH�GD\�� �+RZHYHU��RQ�2FWREHU

��� ������ DIWHU� UHFRQVLGHULQJ�� WKH� WULDO� FRXUW� LVVXHG� DQ� 2UGHU� DIILUPLQJ� LWV

GHFLVLRQ�WR�JUDQW�WKH�VXSHUVHGHDV���2Q�2FWREHU�����������WKH�:LIH�ILOHG�WKH

LQVWDQW�DSSHDO�IURP�WKH�2UGHU�HQWHUHG�RQ�2FWREHU���������

��� :LIH�SUHVHQWV�WKH�IROORZLQJ�TXHVWLRQV�IRU�RXU�FRQVLGHUDWLRQ�

�� ','� 7+(� 75,$/� &2857� (55� %<� >6,&@� ,1� *5$17,1*
>$33(//((¶6@�5(48(67�)25�$�683(56('($6"
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$SSHOODQW¶V�EULHI�DW���

��� :LIH�ILUVW�DVVHUWV�LW�ZDV�HUURU�WR�JUDQW�D�VXSHUVHGHDV�EHFDXVH�WKH�RUGHU

DSSHDOHG�IURP�GLG�QRW�LQYROYH�³VROHO\�WKH�SD\PHQW�RI�PRQH\´�DV�UHTXLUHG�E\

�����D���QRU�ZDV�LW�DQ�HTXLWDEOH�GLVWULEXWLRQ�RUGHU�SXUVXDQW�WR������E���DV�LW

LV� PHUHO\� LQWHUSUHWLYH� RI� WKH� XQDSSHDOHG� 1RYHPEHU� ��� ����� HTXLWDEOH

GLVWULEXWLRQ�2UGHU���:H�GLVDJUHH�

��� 3HQQV\OYDQLD�5XOH�RI�$SSHOODWH�3URFHGXUH������SURYLGHV�DV�IROORZV�

�D� *HQHUDO� 5XOH�� � ([FHSW� DV� SURYLGHG� E\
VXEGLYLVLRQ��E���DQ�DSSHDO�IURP�DQ�RUGHU�LQYROYLQJ�VROHO\
WKH� SD\PHQW� RI� PRQH\� VKDOO�� XQOHVV� RWKHUZLVH� RUGHUHG
SXUVXDQW� WR� WKLV� FKDSWHU�� RSHUDWH� DV� D� VXSHUVHGHDV�XSRQ
WKH� ILOLQJ�ZLWK� WKH� FOHUN� RI� WKH� ORZHU� FRXUW� RI� DSSURSULDWH
VHFXULW\�LQ�WKH�DPRXQW�RI������RI�WKH�DPRXQW�GXH�E\�WKH
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ORZHU�FRXUW�DQG� UHPDLQLQJ�XQSDLG�� �:KHUH� WKH� DPRXQW� LV
SD\DEOH�RYHU�D�SHULRG�RI�WLPH�� WKH� DPRXQW� IRXQG�GXH� IRU
WKH� SXUSRVHV� RI� WKLV� UXOH� VKDOO� EH� WKH� DJJUHJDWH� DPRXQW
SD\DEOH�ZLWKLQ����PRQWKV�DIWHU�HQWU\�RI�WKH�RUGHU�

�E� 'RPHVWLF� 5HODWLRQV� 0DWWHUV�� � $Q� DSSHDO� IURP
DQ� RUGHU� RI� FKLOG� VXSSRUW�� VSRXVDO� VXSSRUW�� DOLPRQ\�
DOLPRQ\� SHQGHQWH� OLWH�� HTXLWDEOH� GLVWULEXWLRQ� RU� FRXQVHO
IHHV�DQG�FRVWV�VKDOO�RSHUDWH�DV�D�VXSHUVHGHDV�RQO\�XSRQ
DSSOLFDWLRQ�WR�DQG�RUGHU�RI�WKH�WULDO�FRXUW�DQG�WKH�ILOLQJ
RI�VHFXULW\�DV�UHTXLUHG�E\�VXEGLYLVLRQ��D����7KH�DPRXQW
DQG� WHUPV�RI� VHFXULW\� VKDOO�EH�ZLWKLQ� WKH� GLVFUHWLRQ
RI�WKH�WULDO�FRXUW�

���3D�&�6�$��3D�5�$�3�������(PSKDVLV�DGGHG��

��� *HQHUDOO\�� D� SDUW\� DSSHDOLQJ� DQ� RUGHU� LQYROYLQJ� VROHO\� D� PRQHWDU\

DZDUG�PD\�REWDLQ� DQ� DXWRPDWLF� VXSHUVHGHDV� E\� ILOLQJ� DSSURSULDWH� VHFXULW\

HTXDOLQJ� ����� RI� WKH� DPRXQW� IRXQG� GXH� DQG� XQSDLG�� 3D�5�$�3�� �����D��

+RZHYHU��XQGHU�3D�5�$�3�������E���ZKHQ�WKH�RUGHU�DSSHDOHG�IURP�LQYROYHV�D

³GRPHVWLF� UHODWLRQV´�PDWWHU� LW� FDQQRW� EH� REWDLQHG�DXWRPDWLFDOO\� E\�SRVWLQJ

DSSURSULDWH� VHFXULW\�� � 5DWKHU�� VXFK� RUGHUV� DUH� WUHDWHG� OLNH� DQ\� RWKHU� QRQ�

PRQHWDU\� RUGHUV� ZKHUH� WKH� SDUW\� VHHNLQJ� VXSHUVHGHDV� PXVW� DIILUPDWLYHO\

DSSO\� WR� WKH� FRXUW�� � ,QVWDQWO\�� WKH� 2UGHU� DSSHDOHG� IURP� LV� LQH[RUDEO\

LQWHUWZLQHG�ZLWK�WKH�HTXLWDEOH�GLVWULEXWLRQ�2UGHU�RI�1RYHPEHU����������DQG

DV�VXFK�ZH�ILQG�QR�DEXVH�RI�GLVFUHWLRQ�E\�WKH�WULDO�FRXUW�LQ�DSSO\LQJ������E��

7KH�IDFW�WKDW�WKH�1RYHPEHU���������2UGHU�LV�EHLQJ�LQWHUSUHWHG�E\�D�GLIIHUHQW

-XGJH��ZKLOH�XQXVXDO�DQG�WR�EH�DYRLGHG�LI�SRVVLEOH��GRHV�QRW�DOWHU�WKH�QDWXUH

RI�WKH�RUGHU���+RZHYHU��WKLV�GHWHUPLQDWLRQ�GRHV�QRW�HQG�RXU�LQTXLU\�
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��� :LIH�IXUWKHU�DVVHUWV�WKDW�HYHQ�LI������E��LV�DSSOLFDEOH�� WKH�WULDO� FRXUW

HUUHG�DV�D�PDWWHU�RI�ODZ�LQ�JUDQWLQJ�VXSHUVHGHDV�ZLWKRXW�DOVR�UHTXLULQJ�WKH

ILOLQJ�RI� VRPH� W\SH�RI� VHFXULW\� WKDW� FRXOG� EH� OHYLHG�XSRQ�� �6KH�DUJXHV� WKH

FRQFHSW�RI�VHFXULW\�LV�GHVLJQHG�WR�FRPSHQVDWH�DQ�DSSHOOHH�LQ�WKH�HYHQW�WKDW

WKH� DSSHDO� LV� XQVXFFHVVIXO� DQG� WR� JXDUDQWHH� WKH� SD\PHQW� RI� WKH� RULJLQDO

PRQH\�MXGJPHQW���7KHUHIRUH��VHFXULW\�LV�WR�EH�LQ�QHJRWLDEOH�IRUP�VXEMHFW�WR

WKH� &RXUW¶V� DWWDFKPHQW� DQG� H[HFXWLRQ�� � :H� DJUHH� WKDW� WKH� LQVWUXFWLRQ� WR

PDLQWDLQ�D�����N��SODQ�GRHV�QRW��DV�D�PDWWHU�RI�ODZ��FRQVWLWXWH�³WKH�ILOLQJ�RI

VHFXULW\´�DV�UHTXLUHG�E\�5XOH������

���� 7KH�$XJXVW���������2UGHU�RULJLQDOO\�JUDQWLQJ�WKH�VXSHUVHGHDV�UHDGV�LQ

SHUWLQHQW�SDUW�DV�IROORZV�

7KLV� PDWWHU� LV� EHIRUH� WKH� &RXUW� RQ� >+XVEDQG¶V@
$SSOLFDWLRQ� IRU� 6XSHUVHGHDV� LQ� DFFRUGDQFH� ZLWK� 3D�5�$�3�
�����E��� �>+XVEDQG@�IXUWKHU�UHTXHVWV�WKH�&RXUW�WR�ZDLYH
WKH�ILOLQJ�RI�VHFXULW\���>+XVEDQG@�VXEPLWV�WKDW�WKHUH�DUH
DGHTXDWH�IXQGV�DYDLODEOH�LQ�D�0HUULOO�/\QFK�«����.�3ODQ�«
WR�VDWLVI\�WKH�SD\PHQW�UHTXLUHG�E\�WKH�&RXUW¶V�RUGHU�LQ�WKH
HYHQW�WKH�+XVEDQG¶V�DSSHDO�LV�XQVXFFHVVIXO�

7KHUHIRUH�� ZH� ZLOO� JUDQW� >+XVEDQG¶V@� UHTXHVW� IRU
VXSHUVHGHDV� IURP� WKH� &RXUW¶V� 2UGHU� RI� -XQH� ���� �����
SHQGLQJ� >+XVEDQG¶V@� DSSHDO�…� RQ� WKH� FRQGLWLRQ� WKDW� WKH
>+XVEDQG@� PDLQWDLQ� WKH� 0HUULOO� /\QFK� «� ���.� 3ODQ� «
GXULQJ� WKH� SHQGHQF\� RI� WKH� DSSHDO� DQG� RQ� WKH� FRQGLWLRQ
WKDW� >+XVEDQG@� SURYLGH� >:LIH@� ZLWK� FRSLHV� RI� PRQWKO\
VWDWHPHQWV� IRU� WKH� DFFRXQW� GXULQJ� WKH� SHQGHQF\� RI� WKH
DSSHDO�

$SSHOODQW¶V�EULHI�DW����(PSKDVLV�DGGHG��
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���� $IWHU� JUDQWLQJ� UHFRQVLGHUDWLRQ�� WKH� FRXUW� HQWHUHG� WKH� IROORZLQJ�2UGHU

DIILUPLQJ�LWV�GHFLVLRQ�WR�JUDQW�VXSHUVHGHDV�DQG�ZDLYH�WKH�ILOLQJ�RI�VHFXULW\�

7KLV�PDWWHU�LV�EHIRUH� WKH�&RXUW�RQ� >:LIH¶V@�3HWLWLRQ� IRU
5HFRQVLGHUDWLRQ�DQG�0RWLRQ�WR�9DFDWH�WKLV�&RXUW¶V�2UGHU�RI
$XJXVW� ��� ������ � 3D�� 5�$�3�� �����E�� VWDWHV� WKDW� LQ
'RPHVWLF� 5HODWLRQV� 0DWWHU� µ«� WKH� DPRXQW� DQG� WHUPV� RI
VHFXULW\� VKDOO� EH� ZLWKLQ� WKH� GLVFUHWLRQ� RI� WKH� WULDO� FRXUW�¶
7KH�RQO\� LVVXH� LV�ZKHWKHU� RU� QRW� WKH� &RXUW¶V� 2UGHU� GHDOV
ZLWK� D� 'RPHVWLF� 5HODWLRQV� 0DWWHU� WKDW� LV� VXEMHFW� WR� 3D�
5�$�3�������E����+RZHYHU��HYHQ�LI�3D��5�$�3��������E��GRHV
QRW� DSSO\�� WKH� &RXUW� KDV� DXWKRULW\� XQGHU� 3D�� 5�$�3�
�����D��DQG��F��WR�HVWDEOLVK�WKH�DPRXQW�RI�VHFXULW\�WKDW�LV
µMXVW�DQG�SURSHU�¶��:H�FRQFOXGH�WKDW�RXU�2UGHU�RI�$XJXVW���
������ ZDV� DSSURSULDWH� LQ� ZDLYLQJ� WKH� ILOLQJ� RI
VHFXULW\�

&HUWLILHG�5HFRUG��2UGHU�RI����������DW����(PSKDVLV�DGGHG��

���� 2XU� UHDGLQJ� RI� 3D�5�$�3�� �����E�� LQ� FRQMXQFWLRQ� ZLWK� VXEVHFWLRQ� �D�

OHDGV� XV� WR� WKH� FRQFOXVLRQ� WKDW� XSRQ� WKH� JUDQW� RI� D� VXSHUVHGHDV� RI� D

GRPHVWLF�UHODWLRQV�RUGHU�� WKH�ILOLQJ�RI�VHFXULW\�LV�PDQGDWRU\�QRW�RSWLRQDO�RU

GLVFUHWLRQDU\�� �:KLOH�WKH�WULDO�FRXUW�FOHDUO\�KDV�GLVFUHWLRQ�DV�WR� WKH�DPRXQW

DQG� WHUPV� RI� WKH� VHFXULW\� SXUVXDQW� WR� VXEVHFWLRQ� �E��� WKH� VHFXULW\� PXVW�

QRQHWKHOHVV�� EH� ILOHG� DV� UHTXLUHG� E\� �����D�� LQ� RUGHU� WR� HIIHFWXDWH� WKH

VXSHUVHGHDV�� � 7KH� JUDQW� RI� VXSHUVHGHDV� ZLWKRXW� WKH� FRQFRPLWDQW� ILOLQJ� RI

VHFXULW\�LV�QRQ�VHTXLWXU���+HUH��WKH�WULDO�FRXUW¶V�2UGHU�SODFHV�:LIH�LQ�DQ�HYHQ

OHVV� DGYDQWDJHRXV� SRVLWLRQ� WKDQ� LI� VKH� KDG� DFFHSWHG� +XVEDQG¶V� RIIHU� RI� D

4'52���0HUHO\�GLUHFWLQJ�WKH�+XVEDQG�WR�UHIUDLQ�IURP�GLVVLSDWLQJ�KLV�����N��LV

QRW� WKH� VDPH� DV� ILOLQJ� VHFXULW\�� � 6KRXOG� +XVEDQG¶V� DSSHDO� SURYH

XQVXFFHVVIXO��:LIH�KDV�QRWKLQJ�WR�OHY\�XSRQ�DV�QRWKLQJ�KDV�EHHQ�ILOHG�ZLWK
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WKH� FRXUW�� � 7KH� WULDO� FRXUW�PLVDSSUHKHQGV� WKH� TXHVWLRQ� SUHVHQWHG�� DV� WKH

TXHVWLRQ�ZDV�QRW�ZKHWKHU� LW�KDG� WKH� DXWKRULW\� WR� ³HVWDEOLVK� WKH� DPRXQW� RI

VHFXULW\�´� UDWKHU�� WKH� TXHVWLRQ� LV� ZKHWKHU� WKH� PDLQWDLQLQJ� RI� +XVEDQG¶V

UHWLUHPHQW�DFFRXQW�HTXDWHV�ZLWK� WKH�ILOLQJ�RI� VHFXULW\�VR�DV� WR�HIIHFWXDWH�D

VXSHUVHGHDV����:H�KROG�WKDW�LW�GRHV�QRW���$FFRUGLQJO\��ZH�UHYHUVH�WKH�2UGHU

JUDQWLQJ�VXSHUVHGHDV�DQG�GLUHFW�WKDW�:LIH�PD\�SURFHHG�ZLWK�FROOHFWLRQ�RI�WKH

XQGHUO\LQJ�MXGJPHQW�

���� 2UGHU�UHYHUVHG�

����������������������������������
�� 6LQFH� WKLV� TXHVWLRQ� LV� GLVSRVLWLYH�� ZH� RIIHU� QR� RSLQLRQ� RQ� :LIH¶V� RWKHU
DUJXPHQW�DV�WR�ZKHWKHU�RU�QRW�D�����N��SODQ�FDQ�EH�SOHGJHG�DV�VHFXULW\�IRU
WKH�SD\PHQW�RI�D�VXSHUVHGHDV�ERQG�HYHQ�LI�LW�ZHUH�ILOHG�ZLWK�WKH�FRXUW�


