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7KLV� LV� DQ� DSSHDO� IURP� WKH� MXGJPHQW� HQWHUHG� LQ� WKH� &RXUW� RI

&RPPRQ� 3OHDV� RI� 3KLODGHOSKLD� &RXQW\� DZDUGLQJ� $SSHOOHH� IRUW\� WZR

WKRXVDQG� WZR� KXQGUHG� DQG� HLJKW\�QLQH� GROODUV� �������������� SOXV

FRVWV� DQG� DWWRUQH\¶V� IHHV�� XQGHU� KHU� IRUPHU� HPSOR\HU¶V� ORQJ�WHUP

JURXS� GLVDELOLW\� LQVXUDQFH� SROLF\�� � +HUHLQ�� $SSHOODQW� FRQWHQGV� WKH

IROORZLQJ�� ����7KH� WULDO� FRXUW�GLG�QRW� KDYH� VXEMHFW�PDWWHU� MXULVGLFWLRQ

RYHU� WKLV� FDVH� VLQFH� $SSHOOHH� IDLOHG� WR� H[KDXVW� KHU� DGPLQLVWUDWLYH

UHPHGLHV������7KH� WULDO� FRXUW�GLG�QRW�KDYH�VXEMHFW�PDWWHU� MXULVGLFWLRQ

RYHU�WKLV�FDVH�VLQFH�$SSHOOHH�IDLOHG�WR�MRLQ�DQ�LQGLVSHQVDEOH�SDUW\�����

7KH� WULDO� FRXUW� XVHG� DQ� LPSURSHU� VWDQGDUG� RI� UHYLHZ�� ���� $SSHOODQW¶V

WHUPLQDWLRQ� RI� $SSHOOHH¶V� EHQHILWV� ZDV� QRW� DUELWUDU\� DQG� FDSULFLRXV�

DQG� ���� 7KH� WULDO� FRXUW� LPSURSHUO\� DZDUGHG� $SSHOOHH� DWWRUQH\¶V� IHHV
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SOXV�FRVWV���:H�UHYHUVH�WKH�WULDO�FRXUW¶V�DZDUG�RI�DWWRUQH\¶V� IHHV�SOXV

FRVWV�DQG�UHPDQG�IRU�SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�GHFLVLRQ���,Q�DOO

RWKHU�UHVSHFWV��ZH�DIILUP�

7KH� UHOHYDQW� IDFWV� DQG� SURFHGXUDO� KLVWRU\� DUH� DV� IROORZV�� 2Q

-DQXDU\� ��� ������ $SSHOOHH� ILOHG� D� FRPSODLQW� DJDLQVW� $SSHOODQW

&RQWLQHQWDO� &DVXDOW\� &RPSDQ\� DOOHJLQJ� WKDW� $SSHOODQW� EUHDFKHG� LWV

ILGXFLDU\� GXW\�XQGHU� WKH� WHUPV�RI� D� ORQJ�WHUP� JURXS� GLVDELOLW\� SROLF\

LVVXHG�WR�$SSHOOHH¶V�IRUPHU�HPSOR\HU��$PHULFDQ�&ROOHJH�RI�5DGLRORJ\�

7KH�LQVXUDQFH�SROLF\�FRYHUHG�IXOO�GLVDELOLW\�UHVXOWLQJ�IURP�³RII�WKH�MRE´

DFFLGHQWV�� � ,Q�KHU� FRPSODLQW�� $SSHOOHH� FODLPHG� WKDW� RQ� -XO\���� �����

VKH�ZDV�LQYROYHG�LQ�DQ�DXWRPRELOH�DFFLGHQW�DQG�VXIIHUHG�VHULRXV�LQMXU\

DV�D� UHVXOW� WKHUHRI�� �6KH�IXUWKHU�FODLPHG� WKDW�KHU� LQMXULHV� UHVXOWHG� LQ

WRWDO�GLVDELOLW\�DQG�WKDW��RQ�6HSWHPEHU�����������KHU�HPSOR\PHQW�ZLWK

WKH�$PHULFDQ�&ROOHJH�RI�5DGLRORJ\�HQGHG�

$SSHOOHH�VXEPLWWHG�KHU�FODLP�WR�$SSHOODQW�DQG�UHFHLYHG�IXOO�DQG

FRPSOHWH�EHQHILWV�IRU�WKH�SHULRG�XS�WR�DQG�LQFOXGLQJ�-DQXDU\�RI������

$IWHU� -DQXDU\� ���� ������ $SSHOODQW� UHIXVHG� WR� PDNH� DQ\� IXUWKHU

SD\PHQWV�XQGHU�$SSHOOHH
V� SROLF\� VLQFH� LW� EHOLHYHG� WKDW�$SSHOOHH�ZDV

QR�ORQJHU�GLVDEOHG�

)ROORZLQJ�D�EHQFK�WULDO�KHOG�RQ�-DQXDU\�����������WKH�WULDO�FRXUW

HQWHUHG� D� YHUGLFW� LQ� IDYRU� RI� $SSHOOHH�� WKHUHE\� GHWHUPLQLQJ� WKDW

$SSHOODQW¶V�WHUPLQDWLRQ�RI�$SSHOOHH¶V�GLVDELOLW\�EHQHILWV�ZDV� LPSURSHU�
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2Q� )HEUXDU\� ��� ������ $SSHOODQW� ILOHG� D� SRVW�YHUGLFW� PRWLRQ� VHHNLQJ

MXGJPHQW�QRWZLWKVWDQGLQJ� WKH� YHUGLFW�� ZKLFK�ZDV� GHQLHG� E\� WKH� WULDO

FRXUW�� � 2Q� )HEUXDU\� ���� ������ $SSHOOHH� ILOHG� D� SRVW�WULDO� PRWLRQ

VHHNLQJ� DWWRUQH\¶V� IHHV� DQG� FRVWV�� ZKLFK� ZDV� JUDQWHG� E\� WKH� WULDO

FRXUW���)ROORZLQJ�WKH�HQWU\�RI�MXGJPHQW��WKLV�DSSHDO�ZDV�ILOHG�

$SSHOODQW¶V�ILUVW�FODLP�LV�WKDW�WKH�WULDO�FRXUW�GLG�QRW�KDYH�VXEMHFW

PDWWHU� MXULVGLFWLRQ� LQ� WKLV� FDVH� VLQFH� $SSHOOHH� IDLOHG� WR� H[KDXVW� KHU

DGPLQLVWUDWLYH�UHPHGLHV���6SHFLILFDOO\��$SSHOODQW�FODLPV�WKDW�XQGHU�WKH

(PSOR\HH�5HWLUHPHQW�,QFRPH�6HFXULW\�$FW�RI�������(5,6$������8�6�&�

�� ����� HW� VHT��� $SSHOOHH� ZDV� UHTXLUHG� WR� VHHN� LQWHUQDO� UHYLHZ� E\

$SSHOODQW� EHIRUH� VKH� ZDV� SHUPLWWHG� WR� DYDLO� KHUVHOI� RI� FLYLO� FRXUW

UHPHGLHV���:KLOH�ZH�DJUHH�ZLWK�$SSHOODQW¶V�DVVHUWLRQ�WKDW�WKH�SROLF\�DW

LVVXH� LV� JRYHUQHG�E\�(5,6$��� ZH� GLVDJUHH� WKDW� WKH� WULDO� FRXUW� ODFNHG

VXEMHFW�PDWWHU�MXULVGLFWLRQ�

8QGHU� (5,6$�� HYHU\� SODQ� PXVW� SURYLGH� DQ� LQWHUQDO� DSSHDOV

SURFHVV�H[SODLQLQJ�WKH�SURFHGXUH�E\�ZKLFK�D�FODLPDQW�KDV�D�UHDVRQDEOH

RSSRUWXQLW\� WR�DSSHDO�D�GHQLHG�FODLP�DQG�XQGHU�ZKLFK� D� IXOO� DQG� IDLU

                                                       
��,W�LV�ZHOO�VHWWOHG�WKDW�JURXS�GLVDELOLW\�LQVXUDQFH�SROLFLHV�OLNH�WKH�RQH
DW� LVVXH� DUH� (5,6$� LQVXUDQFH� SROLFLHV�� DQG�� WKHUHIRUH�� WKH� SROLF\� DW
LVVXH� LV� JRYHUQHG� E\� IHGHUDO� FRPPRQ� ODZ��7RGG� Y�� $,*� ,QVXUDQFH
&R������)��G��������WK�&LU���������0F&OXUH�Y��/LIH�,QVXUDQFH�&R��RI
1��$P��� ��� )��G������ ��WK�&LU�� ������� � $V� VXFK�� VWDWH� ODZ� GRHV� QRW
FRQWURO� LQ� WKLV� FDVH�� KRZHYHU�� ³LQ� DVFHUWDLQLQJ� WKH� DSSOLFDEOH� IHGHUDO
FRPPRQ�ODZ��>VWDWH@�FRXUWV�PD\�GUDZ�JXLGDQFH�IURP�DQDORJRXV�VWDWH
ODZ�´�:DWVRQ�Y��$PHULFDQ�+RPH�$VVXUDQFH�&RPSDQ\�� ���� $��G
����������3D�6XSHU��������
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UHYLHZ� RI� WKH� FODLP� DQG� LWV� GHQLDO� PD\� EH� REWDLQHG�� ��� &�)�5�� �

�����������I��� ��� &�)�5�� �� �����������J������ � ([FHSW� LQ� OLPLWHG

FLUFXPVWDQFHV�� FRXUWV� ZLOO� QRW� HQWHUWDLQ� DQ� (5,6$� FODLP� XQOHVV� WKH

FODLPDQW�KDV�H[KDXVWHG�DOO�DGPLQLVWUDWLYH�UHPHGLHV�DYDLODEOH�XQGHU�WKH

UHVSHFWLYH�SODQ�RU�SROLF\��:HOGRQ�Y��.UDIW��,QF�������)��G���������

��G�&LU���������6HH�7DWWHUVRQ�Y��.RSSHUV�&RPSDQ\��,QF�������$��G

���� �3D�6XSHU�� ������ �H[KDXVWLRQ� GRFWULQH� XQGHU� (5,6$� DSSOLHV� LQ

3HQQV\OYDQLD��

�+HUH�� WKH� RQO\� SURYLVLRQ� UHODWLQJ� WR� WKH� DSSHDOV� SURFHVV

LQGLFDWHG�WKDW�³>Q@R�DFWLRQ�DW�ODZ�RU�LQ�HTXLW\�FDQ�EH�EURXJKW�XQWLO�DIWHU

���GD\V�IROORZLQJ�WKH�GDWH�ZULWWHQ�SURRI�RI�ORVV�ZDV�JLYHQ���1R�DFWLRQ

FDQ�EH�EURXJKW�DIWHU���\HDUV�IURP�WKH�GDWH�ZULWWHQ�SURRI�LV�UHTXLUHG�´

([KLELW�$��*URXS�/RQJ�WHUP�'LVDELOLW\�,QVXUDQFH�3ODQ�S��-���$�UHYLHZ�RI

WKH�UHFRUG�LQGLFDWHV�WKDW�$SSHOOHH�ILOHG�KHU�VXLW�DIWHU�WKH�VL[W\�GD\�WLPH

SHULRG�KDG�H[SLUHG�DQG�WKDW�QR�RWKHU�UHPHGLHV�ZHUH�PDGH�DYDLODEOH�WR

$SSHOOHH�LQ�WKH�SODQ���+RZHYHU��WKLV�GRHV�QRW�HQG�RXU�LQTXLU\�

$SSHOODQW�FRQWHQGV�WKDW�HYHQ�LI�WKH�(5,6$�SODQ�LWVHOI�IDLOHG�WR�VHW

IRUWK� DQ� LQWHUQDO� UHYLHZ� SURFHGXUH�� OHWWHUV� VHQW� WR� $SSHOOHH� DQG� KHU

FRXQVHO� ZHUH� VXIILFLHQW� WR� QRWLI\� $SSHOOHH� RI� WKH� LQVXUHU¶V� LQWHUQDO

DSSHDO�SURFHGXUHV��WKHUHE\�UHTXLULQJ�H[KDXVWLRQ�WKHUHRI�SULRU�WR�ILOLQJ

D�FLYLO�VXLW���7R�VXSSRUW�WKLV�DUJXPHQW��$SSHOODQW�UHIHUV�WR�OHWWHUV�GDWHG
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-DQXDU\� ��� ������ -DQXDU\� ���� ������ 6HSWHPEHU� ���� ������ DQG

'HFHPEHU�����������ZKLFK�LW�VHQW�WR�$SSHOOHH�

�7KH� -XQH� ��� ����� OHWWHU� LQGLFDWHG� WKDW� $SSHOOHH¶V� FODLP� ZDV

GHQLHG�� WKDW� $SSHOODQW� QHHGHG� PHGLFDO� GRFXPHQWDWLRQ�� DQG� WKDW

$SSHOOHH�KDG� IRXU�ZHHNV� WR� FRQWDFW�$SSHOODQW¶V� FODLPV� UHSUHVHQWDWLYH

RU� KHU� FODLP� ILOH� ZRXOG� EH� FORVHG�� $SSHOOHH� FRQWDFWHG� WKH� FODLPV

UHSUHVHQWDWLYH� RQ� -XQH� ���� ����� DQG� SURYLGHG� DGGLWLRQDO�� PHGLFDO

LQIRUPDWLRQ� E\� WHOHSKRQH�� � %\� OHWWHU� GDWHG� -XQH� ���� ������ $SSHOOHH

ZDV�LQIRUPHG�WKDW�KHU� ILOH�ZDV�FORVHG�VLQFH�WKH�FODLPV�UHSUHVHQWDWLYH

GHWHUPLQHG�WKDW�$SSHOOHH�ZDV�QR�ORQJHU�GLVDEOHG���7KHUHDIWHU��$SSHOOHH

KLUHG� DQ� DWWRUQH\�� ZKR� FRQWDFWHG� $SSHOODQW�� � ,Q� UHVSRQVH�� $SSHOODQW

JHQHUDWHG�LWV�6HSWHPEHU����������OHWWHU�LQIRUPLQJ�$SSHOOHH¶V�FRXQVHO

WKDW� LI� $SSHOOHH� ³ZLVKHG� WR� FODLP� IXUWKHU� GLVDELOLW\�� VKH� QHHGHG� WR

VXEPLW�YHULILFDWLRQ�RI�FRQWLQXLQJ�WUHDWPHQW�DQG�GLVDELOLW\«�´�([KLELW�7�

$SSHOODQW¶V�OHWWHU�GDWHG�6HSWHPEHU����������S����

$SSHOOHH¶V� FRXQVHO� WKHQ� VHQW� D� SK\VLFLDQ¶V� UHSRUW� WR� $SSHOODQW

LQGLFDWLQJ� WKDW� $SSHOOHH� FRQWLQXHG� WR� EH� GLVDEOHG� GXULQJ� WKH� WLPH

SHULRG� DW� LVVXH� DQG� WKDW� VKH�ZDV� XQGHU� WKH� FDUH� RI� D� SK\VLFLDQ�� 2Q

'HFHPEHU����� ������ $SSHOODQW� GHQLHG� $SSHOOHH¶V� FODLP� DQG� LQIRUPHG

KHU�WKDW�³>L@I�\RX�DUH�UHTXHVWLQJ�D�UHYLHZ��\RX�PXVW�SURYLGH�XV�>ZLWK@

ZKDW� ZH� DVNHG� IRU� SUHYLRXVO\�� � $Q\� LQIRUPDWLRQ� ZKLFK� \RX� FDUH� WR

VXEPLW� PXVW� EH� UHFHLYHG� ZLWKLQ� WKH� QH[W� ��� GD\V�´� ([KLELW� 8�
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$SSHOODQW¶V� OHWWHU� GDWHG� 'HFHPEHU� ���� ����� S�� ��� � $SSHOOHH

VXEVHTXHQWO\�ILOHG�WKH�LQVWDQW�DFWLRQ�LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI

3KLODGHOSKLD�&RXQW\�

$VVXPLQJ��DUJXHQGR�� WKDW�$SSHOODQW�ZDV�SHUPLWWHG� WR� HVWDEOLVK

WKH�UHTXLUHG�LQWHUQDO�UHYLHZ�SURFHGXUHV�WKURXJK�WKH�XVH�RI�OHWWHUV��ZH

FRQFOXGH�WKDW��ZLWK�UHJDUG�WR�WKH�-DQXDU\����������-DQXDU\����������

DQG� 6HSWHPEHU� ���� ����� OHWWHUV�� $SSHOOHH� IROORZHG� WKH� SURFHGXUHV

GHVFULEHG�WKHUHLQ�� �:LWK�UHJDUG� WR�WKH�'HFHPEHU���������� OHWWHU��ZH

FRQFOXGH� WKDW� UHVRUW� WR� WKH� SURFHGXUH� GHVFULEHG� WKHUHLQ� ZRXOG� KDYH

EHHQ� IXWLOH�� � $V� VXFK�� $SSHOOHH� ZDV� QRW� UHTXLUHG� WR� H[KDXVW� KHU

DGPLQLVWUDWLYH� UHPHGLHV��.LPEOH� Y�� ,QWHUQDWLRQDO� %URWKHUKRRG� RI

7HDPVWHUV������)�6XSS�������(�'�3D��������

,Q� RUGHU� WR� TXDOLI\� IRU� WKH� IXWLOLW\� H[FHSWLRQ� DQG� DYRLG� WKH

H[KDXVWLRQ� UHTXLUHPHQW�� $SSHOOHH� ZDV� UHTXLUHG� WR� VKRZ� WKDW� LW� ZDV

FHUWDLQ� WKDW� KHU� FODLP� ZRXOG� KDYH� EHHQ� GHQLHG� LI� VKH� IROORZHG� WKH

LQWHUQDO�DSSHDO�SURFHGXUH�HVWDEOLVKHG�LQ�WKH�'HFHPEHU����������OHWWHU

DQG�QRW�PHUHO\�WKDW�VKH�GRXEWHG�DQ�DSSHDO�ZRXOG�FKDQJH�$SSHOODQW¶V

GHFLVLRQ�� .LPEOH�� VXSUD�� � +HUH�� WKH� 'HFHPEHU� ���� ����� OHWWHU

LQGLFDWHG� WKDW� $SSHOOHH� FRXOG� REWDLQ� IXUWKHU� UHYLHZ� LI� VKH� VXEPLWWHG

³ZKDW� ZDV� DVNHG� IRU� SUHYLRXVO\´� ZLWKLQ� WKLUW\� GD\V�� � 3UHVXPDEO\�

$SSHOODQW�ZDV� DVNLQJ� IRU�PHGLFDO� YHULILFDWLRQ� RI� $SSHOOHH¶V� FRQWLQXHG

WUHDWPHQW� DQG� GLVDELOLW\�� � +RZHYHU�� WKH� UHFRUG� UHYHDOV� WKDW� $SSHOOHH
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DOUHDG\�SURYLGHG�³ZKDW�ZDV�DVNHG�IRU�SUHYLRXVO\´�ZKHQ�VKH�VXEPLWWHG

KHU� SK\VLFLDQ¶V� UHSRUW�� � 7KDW� LV�� WKH� UHFRUG� UHYHDOV� WKDW� $SSHOOHH

SURYLGHG� $SSHOODQW� ZLWK� PHGLFDO� LQIRUPDWLRQ� YHULI\LQJ� KHU� FRQWLQXHG

GLVDELOLW\� DQG� WUHDWPHQW�� � 7KHUHIRUH�� VLQFH� $SSHOOHH� KDG� DOUHDG\

VXEPLWWHG� WKH� UHTXHVWHG� PHGLFDO� YHULILFDWLRQ� DQG� ZDV� VWLOO� GHQLHG

EHQHILWV�� LW� ZRXOG� KDYH� EHHQ� IXWLOH� IRU� KHU� WR� FRPSO\� ZLWK� WKH

'HFHPEHU����� ����� OHWWHU�� �:H�QRWH� WKDW� WKH� OHWWHU� GLG� QRW� LQGLFDWH

WKDW�VRPHRQH�RWKHU�WKDQ�WKH�FODLPV�UHSUHVHQWDWLYH�ZKR�KDG�SUHYLRXVO\

KDQGOHG�$SSHOOHH¶V�FODLP�ZRXOG�EH�UHYLHZLQJ�$SSHOOHH¶V�FDVH�LQWHUQDOO\

RU�WKDW�DQ\�VSHFLILF�LQIRUPDWLRQ�GRFXPHQWV��ZDV�UHTXHVWHG�RI�$SSHOOHH�

$V� VXFK�� ZH� ILQG� WKDW� $SSHOOHH� ZDV� QRW� UHTXLUHG� WR� VDWLVI\� WKH

H[KDXVWLRQ�UHTXLUHPHQW��6HH�%HUJHU�Y��(GJHZDWHU�6WHHO�&RPSDQ\�

����)��G�������G�&LU���������:ROIH�Y��-�&��3HQQH\�&RPSDQ\��,QF��

����)��G�������WK�&LU��������

$SSHOODQW¶V� QH[W� FODLP� LV� WKDW� $SSHOOHH� IDLOHG� WR� MRLQ� DQ

LQGLVSHQVDEOH�SDUW\��DQG��WKHUHIRUH��WKH�WULDO�FRXUW�GLG�QRW�KDYH�VXEMHFW

PDWWHU�MXULVGLFWLRQ�RYHU�WKLV�FDVH���6SHFLILFDOO\��$SSHOODQW�FRQWHQGV�WKDW

WKH� (PSOR\HH� %HQHILW� 3ODQ� DQG� $SSHOOHH¶V� IRUPHU� HPSOR\HU� ZHUH

SURSHU� SDUW\� GHIHQGDQWV� LQ� WKLV� DFWLRQ�� � $V� VXFK�� $SSHOODQW� FRQWHQGV

WKDW� LW�ZDV� LPSURSHU� IRU�$SSHOOHH� WR� RQO\� VXH� $SSHOODQW�� WKH� LQVXUHU�

7KH�WULDO�FRXUW�FRQFOXGHG�WKDW�$SSHOODQW�KDG�FRPSOHWH�FRQWURO�RYHU�WKH

PDQDJHPHQW�DQG�DGPLQLVWUDWLRQ�RI� WKH�SODQ��DQG�� WKHUHIRUH�� WKH�WULDO
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FRXUW� FRQFOXGHG� WKDW� $SSHOODQW� ZDV� WKH� RQO\� QHFHVVDU\� SDUW\�� � :H

DJUHH�ZLWK�WKH�WULDO�FRXUW¶V�ILQGLQJV�DQG�FRQFOXVLRQV�RI�ODZ�

$SSHOOHH¶V� RQO\� FDXVHV� RI� DFWLRQ� DUH� WKRVH� SURYLGHG� E\� (5,6$�

³(5,6$�SHUPLWV�VXLWV� WR� UHFRYHU�EHQHILWV�����RQO\�DJDLQVW�WKH�3ODQ�DV

DQ�HQWLW\�«DQG�����VXLWV� IRU�EUHDFK�RI� ILGXFLDU\�GXW\�RQO\�DJDLQVW� WKH

ILGXFLDU\�´� *HODUGL� Y�� 3HUWHF� &RPSXWHU� &RUSRUDWLRQ�� ���� )��G

������ ����� ��WK� &LU�� ������� 6HH� *LEVRQ� Y�� 3UXGHQWLDO� ,QVXUDQFH

&RPSDQ\�RI�$PHULFD������)��G�������WK�&LU��������� � ,QVWDQWO\�� WKH

WULDO�FRXUW�IRXQG��DQG�WKH�UHFRUG�UHYHDOV��WKDW�$SSHOOHH�VXHG�$SSHOODQW

IRU� EUHDFK� RI� D� ILGXFLDU\� GXW\�� 6SHFLILFDOO\�� $SSHOOHH� DOOHJHG� WKDW

$SSHOODQW� ³LPSURSHUO\� WHUPLQDWHG� >EHQHILWV@�DV� D� UHVXOW� RI� D�ZURQJIXO

EUHDFK�´� $SSHOOHH¶V� &RPSODLQW� ILOHG� ������� S�� ��� � ³(5,6$� GHILQHV� D

ILGXFLDU\�RI�D�3ODQ�DV�DQ\RQH�ZKR�H[HUFLVHV�DQ\�GLVFUHWLRQDU\�DXWKRULW\

RU� GLVFUHWLRQDU\� FRQWURO� UHVSHFWLQJ� PDQDJHPHQW� RI� VXFK� SODQ� RU

H[HUFLVHV� DQ\� DXWKRULW\� RU� FRQWURO� UHVSHFWLQJ� PDQDJHPHQW� RU

GLVSRVLWLRQ� RI� LWV� DVVHWV«>RU@� KDV� DQ\� GLVFUHWLRQDU\� DXWKRULW\� RU

GLVFUHWLRQDU\� UHVSRQVLELOLW\� LQ� WKH� DGPLQLVWUDWLRQ� RI� VXFK� SODQ�´

*HODUGL������)��G�DW������

,W� LV� XQGLVSXWHG� WKDW� $SSHOODQW� ZDV� D� ILGXFLDU\� VLQFH� LW� KDG

GLVFUHWLRQDU\� FRQWURO� RYHU� WKH� GLVSRVLWLRQ� RI� FODLPV�� DQG�� DV� VXFK�

$SSHOODQW�GRHV�QRW�GLVSXWH�WKDW� LW�ZDV�D�SURSHU� SDUW\� GHIHQGDQW�� � $W

LVVXH�LV�ZKHWKHU�$SSHOODQW�ZDV�WKH�RQO\�SURSHU�SDUW\�GHIHQGDQW�� WKDW
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LV��ZKHWKHU�$SSHOOHH¶V� IDLOXUH�WR�VXH�WKH�3ODQ�RU�KHU� IRUPHU�HPSOR\HU

UHVXOWHG�LQ�WKH�QRQ�MRLQGHU�RI�DQ�LQGLVSHQVDEOH�SDUW\��

$V�VWDWHG�SUHYLRXVO\��$SSHOOHH�ILOHG�VXLW�IRU�EUHDFK�RI�D�ILGXFLDU\

GXW\�� DQG� LW� LV� FOHDU� WKDW� WKH� 3ODQ�ZDV�QRW� D� ILGXFLDU\��6HH�*HODUGL�

VXSUD�� � :KLOH� $SSHOOHH� FRXOG� KDYH� SXUVXHG� D� VHSDUDWH� WKHRU\� RI

UHFRYHU\�DJDLQVW�WKH�3ODQ��VKH�FKRVH�QRW�WR�GR�VR���$V�VXFK��VKH�ZDV

QRW� UHTXLUHG� WR�QDPH� WKH�3ODQ�DV� D� SDUW\� GHIHQGDQW�� �0RUHRYHU�� WKH

UHFRUG� UHYHDOV� WKDW� $SSHOOHH¶V� IRUPHU� HPSOR\HU� ZDV� QRW� D� ILGXFLDU\

ZLWK�UHVSHFW�WR�WKH�DGPLQLVWUDWLRQ�DQG�PDQDJHPHQW�RI�WKH�3ODQ���2QFH

WKH� HPSOR\HU� KLUHG� $SSHOODQW� DQG� JDYH� LW� FRQWURO� RYHU� WKH� 3ODQ�� WKH

HPSOR\HU� ZDV� QR� ORQJHU� D� ILGXFLDU\� EHFDXVH� LW� UHWDLQHG� QR

GLVFUHWLRQDU\� FRQWURO� RYHU� 3ODQ�� � ,Q� SDUWLFXODU�� WKH� HPSOR\HU� UHWDLQHG

QR�DXWKRULW\�RYHU�WKH�GLVSRVLWLRQ�RI�FODLPV��,G���7KRUQWRQ�Y��(YDQV�

����)��G��������WK�&LU����������$V�WKH�WULDO�FRXUW�IRXQG��$SSHOODQW�³KDG

FRPSOHWH�FRQWURO�RYHU�WKH�µFODLPV�SURFHVV�¶´�7ULDO�&RXUW�2SLQLRQ�GDWHG

��������� S�� ��� � $V� VXFK�� $SSHOOHH¶V� IRUPHU� HPSOR\HU� ZDV� QRW� DQ

LQGLVSHQVDEOH�SDUW\�

$SSHOODQW¶V� QH[W� FRQWHQWLRQ� LV� WKDW� WKH� WULDO� FRXUW� XVHG� DQ

LQFRUUHFW� VWDQGDUG� RI� UHYLHZ� LQ� GHWHUPLQLQJ� ZKHWKHU� $SSHOODQW

EUHDFKHG� LWV� ILGXFLDU\� GXW\� E\� GHQ\LQJ� $SSHOOHH� GLVDELOLW\� EHQHILWV�

                                                       
�� :H� QRWH� WKDW� $SSHOODQW� KDV� QRW� DOOHJHG� WKDW� DQ\� RWKHU� SDUW\� ZDV
LQGLVSHQVDEOH���$V�VXFK��ZH�VKDOO�UHVWULFW�RXU�UHYLHZ�DV�WR�ZKHWKHU�WKH
3ODQ�RU�$SSHOOHH¶V�IRUPHU�HPSOR\HU�ZHUH�LQGLVSHQVDEOH�SDUWLHV�
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6SHFLILFDOO\��$SSHOODQW�FODLPV� WKDW� LW�ZDV�WKH�SODQ�DGPLQLVWUDWRU�� DQG�

DV� VXFK�� WKH� ³DUELWUDU\� DQG� FDSULFLRXV´� VWDQGDUG� RI� UHYLHZ� ZDV

DSSOLFDEOH�� � $SSHOODQW� IXUWKHU� FODLPV� WKDW� WKH� WULDO� FRXUW� LPSURSHUO\

XVHG�D�GH�QRYR�UHYLHZ��ZKLFK�ZDV�XQGXO\�IDYRUDEOH�WR�$SSHOOHH��

7KH�UHFRUG�EHOLHV�$SSHOODQW¶V�FODLP�WKDW�WKH�WULDO�FRXUW�FRQGXFWHG

D�GH� QRYR� UHYLHZ�� � 5DWKHU�� WKH� H[SUHVV� ODQJXDJH� RI� WKH� WULDO� FRXUW¶V

RSLQLRQ� LQGLFDWHV� WKDW� WKH� WULDO� FRXUW� IRXQG�$SSHOODQW¶V� WHUPLQDWLRQ� RI

$SSHOOHH¶V� FODLP� WR� EH� ³DUELWUDU\� DQG� FDSULFLRXV�´� 7ULDO� &RXUW� 2SLQLRQ

GDWHG� ��������� S�� ��� � &OHDUO\�� WKH� WULDO� FRXUW� XVHG� WKH� VWDQGDUG� RI

UHYLHZ� VXJJHVWHG� E\� $SSHOODQW�� DQG�� WKHUHIRUH�� MXGJPHQW

QRWZLWKVWDQGLQJ�WKH�YHUGLFW�LV�QRW�ZDUUDQWHG�RQ�WKLV�EDVLV�

$SSHOODQW¶V� QH[W� FRQWHQWLRQ� LV� WKDW� WKH� WULDO� FRXUW� LPSURSHUO\

GHWHUPLQHG�WKDW�$SSHOODQW�IDLOHG�WR�VDWLVI\�LWV�ILGXFLDU\�GXW\�XQGHU�WKH

3ODQ� VLQFH� LW� DUELWUDULO\� DQG� FDSULFLRXVO\� GHQLHG� $SSHOOHH� EHQHILWV�

$VVXPLQJ�� DUJXHQGR�� WKDW� WKH� ³DUELWUDU\� DQG� FDSULFLRXV´� VWDQGDUG� LV

DSSOLFDEOH�LQ�WKLV�FDVH��ZH�ILQG�WKDW�WKH�WULDO�FRXUW�GLG�QRW�HUU�

,Q�UHYLHZLQJ�$SSHOODQW¶V�WHUPLQDWLRQ�RI�$SSHOOHH¶V�EHQHILWV�XQGHU

WKH�³DUELWUDU\�DQG�FDSULFLRXV´�VWDQGDUG��WKH�ORZHU�FRXUW�DQG�WKLV�&RXUW

DUH� QRW� WR� VXEVWLWXWH� WKHLU� MXGJPHQW� IRU� WKDW� RI� $SSHOODQW�� WKH

ILGXFLDU\�GHFLVLRQ�PDNHU�� � 5DWKHU�� LQ� WKH� (5,6$� FRQWH[W�� LW� KDV� EHHQ

                                                       
�� ,Q� FRQGXFWLQJ� D� GH� QRYR� UHYLHZ�� WKH� FRXUW� ³XQGHUWDNHV� DQ
LQGHSHQGHQW�UHYLHZ�RI�WKH�UHFRUG�DQG�GHFLGHV�ZKHWKHU�>WKH�SODLQWLII@�LV
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VWDWHG�WKDW�XQGHU�WKH�´DUELWUDU\�DQG�FDSULFLRXV´�VWDQGDUG��D�ILGXFLDU\¶V

LQWHUSUHWDWLRQ� RI� D� SODQ� ZLOO� QRW� EH� GLVWXUEHG� LI� LW� LV� UHDVRQDEOH�

VXSSRUWHG� E\� VXEVWDQWLDO� HYLGHQFH�� DQG� SURSHU� DV� D� PDWWHU� RI� ODZ�

7HUU\�Y��%D\HU�&RUSRUDWLRQ������)��G������VW�&LU���������'H:LWW�Y�

3HQQ�'HO�'LUHFWRU\�&RUS�������)��G�������G�&LU���������$EQDWK\D

Y��+RIIPDQ�/D�5RFKH��,QF�����)��G������G�&LU��������� � ,Q�GHFLGLQJ

ZKHWKHU� $SSHOODQW¶V� LQWHUSUHWDWLRQ� RI� WKH� SROLF\� ZDV� DUELWUDU\� DQG

FDSULFLRXV��ZH�UHYLHZ�RQO\�WKH�PDWHULDOV�DYDLODEOH�WR�$SSHOODQW�GXULQJ

WKH�GHFLVLRQ�PDNLQJ�SURFHVV��3HUX]]L�Y��6XPPD�0HGLFDO�3ODQ�����

)��G�������WK�&LU��������

$SSHOODQW� LQGLFDWHV� WKDW� LW� WHUPLQDWHG� $SSHOOHH¶V� EHQHILWV� XQGHU

WKH�3ODQ�EHFDXVH�$SSHOOHH�DOOHJHGO\�IDLOHG� WR�HVWDEOLVK�KHU�FRQWLQXLQJ

GLVDELOLW\�� � $SSHOOHH� ZDV� FODVVLILHG� ³WRWDOO\� GLVDEOHG´� DQG� UHFHLYHG

PRQWKO\�EHQHILWV�XQGHU�WKH�3ODQ�XQWLO�-DQXDU\�RI��������$SSHOODQW�WKHQ

FRQWDFWHG� $SSHOOHH� RQ� -XQH� ��� ������ DQG� LQGLFDWHG� WKDW� LW� ZDV

WHUPLQDWLQJ�KHU�EHQHILWV�XQOHVV�VKH�FRXOG�SURYH�WKDW�VKH�ZDV� ³WRWDOO\

GLVDEOHG´�IURP�-DQXDU\�����������XQWLO�WKH�WKHQ�SUHVHQW�WLPH�

7KH� 3ODQ� SURYLGHV� WKDW� RQFH� DQ� LQVXUHG� KDV� EHHQ� FODVVLILHG� DV

³WRWDOO\�GLVDEOHG´�DQG� UHFHLYHV�D�PRQWKO\�EHQHILW�XQGHU� WKH�3ODQ��VKH

PD\� FRQWLQXH� WR� UHFHLYH� EHQHILWV� RQO\� LI� VKH� LV�� ³���� FRQWLQXRXVO\

XQDEOH�WR�HQJDJH�LQ�DQ\�RFFXSDWLRQ�IRU�ZKLFK�>VKH@�LV�RU�>ZLOO@�EHFRPH

                                                                                                                                                                    

µGLVDEOHG¶� ZLWKLQ� WKH� PHDQLQJ� RI� WKH� 3ODQ�´� 7HUU\� Y�� %D\HU
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TXDOLILHG� E\� HGXFDWLRQ�� WUDLQLQJ� RU� H[SHULHQFH�� DQG� ���� XQGHU� WKH

UHJXODU� FDUH� RI� D� OLFHQVHG� SK\VLFLDQ� RWKHU� WKDQ� >KHUVHOI@�´� ([KLELW� $�

*URXS�/RQJ�7HUP�'LVDELOLW\�,QVXUDQFH�3ROLF\�S��)�

,Q� GHWHUPLQLQJ� ZKHWKHU� $SSHOOHH� FRQWLQXHG� WR� EH� XQDEOH� WR

HQJDJH� LQ� KHU� RFFXSDWLRQ�� $SSHOODQW� KDG� EHIRUH� LW� -DPHV� +XQWHU�

0�'�¶V� UHSRUW� GDWHG� 2FWREHU� ���� ������ � ,Q� KLV� UHSRUW�� 'U�� +XQWHU

H[SOLFLWO\� VWDWHG� WKDW� $SSHOOHH� ZDV� XQDEOH� WR� SHUIRUP� KHU� MRE� GXWLHV

IURP�-DQXDU\�RI������WR�2FWREHU�RI������GXH�WR�WKH�RULJLQDO�LQMXU\�IRU

ZKLFK�VKH�UHFHLYHG�EHQHILWV�XQGHU�WKH�3ODQ���$SSHOODQW�KDG�EHIRUH�LW�QR

HYLGHQFH� FRQWUDGLFWLQJ� 'U�� +XQWHU¶V� UHSRUW� ZKHQ� LW� GHWHUPLQHG� WKDW

$SSHOOHH� ZDV� DEOH� WR� SHUIRUP� KHU� MRE� GXWLHV�� � $OVR�� ZH� QRWH� WKDW

$SSHOOHH� UHTXHVWHG� WKDW� $SSHOODQW� SHUIRUP� DQ� LQGHSHQGHQW� PHGLFDO

H[DPLQDWLRQ�LI�$SSHOODQW�IRXQG�$SSHOOHH¶V�FODLP�RI�FRQWLQXHG�GLVDELOLW\

WR�EH�LQFUHGLEOH��$V�VXFK��$SSHOODQW¶V�FRQFOXVLRQ�WKDW�$SSHOOHH�IDLOHG�WR

SURYH�WKDW�VKH�ZDV�XQDEOH�WR�SHUIRUP�KHU�MRE�GXWLHV�ZDV�DUELWUDU\�DQG

FDSULFLRXV�

:LWK�UHJDUG�WR�WKH�UHTXLUHPHQW�WKDW�$SSHOOHH�SURYH�WKDW�VKH�ZDV

³XQGHU�WKH�UHJXODU�FDUH�RI�D�OLFHQVHG�SK\VLFLDQ�´�D�SKUDVH�QRW�GHILQHG

E\� WKH� 3ODQ�� 'U�� +XQWHU� LQGLFDWHG� LQ� KLV� OHWWHU� WKDW� $SSHOOHH� KDG� D

UHODWLYHO\�PDMRU� VXUJHU\� LQ�'HFHPEHU� RI� �����DQG� WKDW�KH� H[DPLQHG

$SSHOOHH�RQ�'HFHPEHU�����������MXVW�ZHHNV�SULRU�WR�WKH�WHUPLQDWLRQ�RI

                                                                                                                                                                    

&RUSRUDWLRQ�������)��G����������VW�&LU��������
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$SSHOOHH¶V� EHQHILWV�� $OVR�� IURP� 'HFHPEHU� RI� ����� WR� -XQH� RI� �����

XQGHU� WKH� DGYLFH� DQG� GLUHFWLRQ� RI� 'U�� +XQWHU�� $SSHOOHH� UHFHLYHG

SK\VLFDO�WKHUDS\�WKUHH�WLPHV�D�ZHHN��DQG�VKH�XQGHUZHQW�YDULRXV�WHVWV�

LQFOXGLQJ� DQ� 05,�� � 0RUHRYHU�� DOWKRXJK� $SSHOOHH� ZDV� QRW� SHUVRQDOO\

H[DPLQHG� E\� 'U�� +XQWHU� IURP� -DQXDU\� RI� ����� WR� -XQH� RI� �����

$SSHOOHH� LQGLFDWHG� WKDW� VKH�ZDV� LQ� FRQWDFW�ZLWK� WKH� GRFWRU� UHJDUGLQJ

KHU�LQMXU\�DQG�WKDW�VKH�KDG�SUHYLRXVO\�PDGH�D�IROORZ�XS�DSSRLQWPHQW

WR�VHH�'U��+XQWHU�LQ�6HSWHPEHU�RI��������$V�VXFK��LW�ZDV�XQUHDVRQDEOH

IRU�$SSHOODQW�WR�FRQFOXGH�WKDW�$SSHOOHH�ZDV�QRW�³XQGHU�WKH�UHJXODU�FDUH

RI�D�OLFHQVHG�SK\VLFLDQ�´�DQG��DV�VXFK��ZH�DJUHH�ZLWK�WKH�WULDO�FRXUW¶V

FRQFOXVLRQ� WKDW� $SSHOODQW� EUHDFKHG� LWV� ILGXFLDU\� GXWLHV� E\� DFWLQJ

DUELWUDULO\� DQG� FDSULFLRXVO\� LQ� GHQ\LQJ� $SSHOOHH� FRQWLQXHG� EHQHILWV

XQGHU�WKH�3ODQ�

$SSHOODQW� IXUWKHU� FODLPV� WKDW� $SSHOOHH� ZDV� GHQLHG� EHQHILWV

EHFDXVH� VKH� IDLOHG� WR� SURYLGH� $SSHOODQW� ZLWK� D� ZULWWHQ� SURRI� RI� ORVV

ZLWKLQ� QLQHW\� GD\V� DIWHU� KHU� EHQHILWV� ZHUH� WHUPLQDWHG� LQ� -DQXDU\� RI

�������$V�$SSHOODQW�FRUUHFWO\�DVVHUWV��WKH�3ODQ�SURYLGHV�WKDW�³>Z@ULWWHQ

SURRI�RI� ORVV�PXVW�EH�IXUQLVKHG�WR� >WKH� LQVXUHU@�ZLWKLQ����GD\V� DIWHU

WKH�HQG�RI�D�SHULRG�IRU�ZKLFK�>WKH�LQVXUHU@�LV�OLDEOH�´�([KLELW�$��*URXS

/RQJ�WHUP� 'LVDELOLW\� ,QVXUDQFH� 3ODQ� S�� ,�� � $SSHOODQW� DOVR� FRUUHFWO\

DVVHUWV�WKDW�$SSHOOHH�IDLOHG�WR�SURYLGH�$SSHOODQW�ZLWK�D�ZULWWHQ�SURRI�RI

ORVV�ZLWKLQ�QLQHW\�GD\V�DIWHU�KHU�EHQHILWV�ZHUH�WHUPLQDWHG���+RZHYHU�
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ZH�ILQG�WKDW�$SSHOODQW�KDV�ZDLYHG�WKLV�LVVXH�VLQFH�LW�ZDV�UDLVHG�IRU�WKH

ILUVW� WLPH�RQ�DSSHDO�� � $SSHOODQW� IDLOHG� WR� UDLVH� WKLV� LVVXH� SUH�WULDO�� DW

WULDO�RU�LQ�SRVW�WULDO�PRWLRQV���$OVR��LW�LV�FOHDU�WKDW�LQ�GHQ\LQJ�$SSHOOHH¶V

FODLP�� $SSHOODQW� QHYHU� LQGLFDWHG� WKDW� WKH� FODLP� ZDV� EHLQJ� GHQLHG

EHFDXVH� $SSHOOHH� IDLOHG� WR� ILOH� D� ZULWWHQ� SURRI� RI� ORVV� ZLWKLQ� QLQHW\

GD\V�� �$V�VXFK��ZH� ILQG� WKDW� MXGJPHQW�QRWZLWKVWDQGLQJ� WKH�YHUGLFW� LV

QRW�ZDUUDQWHG�RQ�WKLV�EDVLV�

$SSHOODQW¶V� ILQDO� FRQWHQWLRQ� LV� WKDW� WKH� WULDO� FRXUW� DEXVHG� LWV

GLVFUHWLRQ�LQ�DZDUGLQJ�$SSHOOHH�DWWRUQH\¶V� IHHV�DQG�FRVWV�SXUVXDQW� WR

��� 8�6�&�� �� �����J��� � 6SHFLILFDOO\�� $SSHOODQW� FRQWHQGV� WKDW� WKH� WULDO

FRXUW� IDLOHG� WR� DQDO\]H� WKH� ILYH�VWHS� WHVW� GHYHORSHG� E\� WKH� IHGHUDO

FRXUWV�IRU�WKH�DZDUG�RI�DWWRUQH\¶V�IHHV�XQGHU�6HFWLRQ��������:H�DJUHH

DQG�ILQG�LW�QHFHVVDU\�WR�UHPDQG�DV�WR�WKLV�LVVXH�

���8�6�&���������J�����SURYLGHV�WKDW�³WKH�FRXUW�LQ�LWV�GLVFUHWLRQ

PD\� DOORZ� D� UHDVRQDEOH� DWWRUQH\¶V� IHH� DQG� FRVWV� RI� DFWLRQ� WR� HLWKHU

SDUW\�´�EXW�GRHV�QRW�DXWRPDWLFDOO\�PDQGDWH�DQ�DZDUG� WR�D�SUHYDLOLQJ

SDUW\��0RQNHOLV� Y�� 0RED\� &KHPLFDO�� ���� )��G� ����� ���� ��G� &LU�

������� � ,Q� GHWHUPLQLQJ� ZKHWKHU� DWWRUQH\¶V� IHHV� DUH� SURSHU� XQGHU

6HFWLRQ� �����J������ WKH� FRXUW� PXVW� FRQVLGHU� D� ILYH�IDFWRU� WHVW�

$QWKXLV�Y��&ROW� ,QGXVWULHV�2SHUDWLQJ�&RUSRUDWLRQ�� ����)��G����

��G�&LU�� �������0RQNHOLV��VXSUD��8UVLF� Y�� %HWKOHKHP�0LQHV�� ���

)��G�������G�&LU����������6SHFLILFDOO\��WKH�FRXUW�PXVW�FRQVLGHU�
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��� WKH�RIIHQGLQJ�SDUWLHV¶�FXOSDELOLW\�RU�EDG�IDLWK�
��� WKH� DELOLW\� RI� WKH� RIIHQGLQJ� SDUWLHV� WR� VDWLVI\� DQ

DZDUG�RI�DWWRUQH\¶V�IHHV�
��� WKH� GHWHUUHQW� HIIHFW� RI� DQ� DZDUG� RI� DWWRUQH\¶V� IHHV

DJDLQVW�WKH�RIIHQGLQJ�SDUW\�
��� WKH�EHQHILW� FRQIHUUHG� RQ�PHPEHUV� RI� WKH� SODQ� DV� D

ZKROH��DQG
��� WKH�UHODWLYH�PHULWV�RI�WKH�SDUWLHV¶�SRVLWLRQV�

$QWKXLV�� ���� )��G� DW� ���������� �FLWLQJ� 8UVLF�� VXSUD��� 6HH

0F3KHUVRQ� Y�� (PSOR\HHV¶� 3HQVLRQ� 3ODQ� RI� $PHULFDQ� 5H�

,QVXUDQFH�&RPSDQ\��,QF������)��G�������G�&LU���������6FKDNH�Y�

&ROW� ,QGXVWULHV�2SHUDWLQJ�&RUS�� 6HYHUDQFH�3ODQ�� ���� )��G� ����

��G�&LU���������+XPPHOO�Y��6�(��5\NRII�	�&R�������)��G�������WK�&LU�

��������:KHUH�D�FRXUW�IDLOV�WR�FRQVLGHU�WKHVH�ILYH�IDFWRUV��LW�LV�SURSHU

WR�UHPDQG�WR�SHUPLW�WKH�WULDO�FRXUW�DQ�RSSRUWXQLW\�WR�GR�VR��$QWKXLV�

VXSUD�� 6FKDNH�� VXSUD�� +XPPHOO�� VXSUD�� � ,Q� UHYLHZLQJ� WKH� WULDO

FRXUW¶V�DZDUG�RI�DWWRUQH\¶V�IHHV��ZH�PXVW�GHWHUPLQH�ZKHWKHU�LW�DEXVHG

LWV�GLVFUHWLRQ��0F3KHUVRQ��VXSUD��+RZHYHU��³>R@XU�UHYLHZ�RI�WKH�OHJDO

VWDQGDUGV� D� >WULDO@� FRXUW� DSSOLHV� LQ� WKH� H[HUFLVH� RI� LWV� GLVFUHWLRQ

LV«SOHQDU\�´�,G��DW�����

,Q� WKH� FDVH� VXE� MXGLFH�� WKH� WULDO� FRXUW� DZDUGHG� $SSHOOHH

DWWRUQH\¶V� IHHV�EHFDXVH�$SSHOOHH�HVWDEOLVKHG� WKDW�VKH�ZDV�HQWLWOHG� WR

DGGLWLRQDO�EHQHILWV�XQGHU� WKH�3ODQ�VLQFH�$SSHOODQW� IDLOHG� WR�QRWLI\� KHU

SURSHUO\� RI� WKH� FODLPV� SURFHVV� DQG� $SSHOODQW� IDLOHG� WR� FRPSO\� ZLWK

(5,6$¶V� UHTXLUHPHQWV� UHJDUGLQJ� WKH� HVWDEOLVKPHQW� RI� D� 3ODQ�� 7ULDO
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&RXUW� 2SLQLRQ� ILOHG� ��������� S�� ��� � ,Q� RWKHU� ZRUGV�� WKH� WULDO� FRXUW

FRQVLGHUHG�WKH�UHODWLYH�PHULWV�RI�WKH�SDUWLHV¶�SRVLWLRQV��ZKLFK�LV�SURQJ

ILYH�RI�WKH�DSSOLFDEOH�WHVW���+RZHYHU��WKH�WULDO�FRXUW� IDLOHG�WR�FRQVLGHU

RU�GLVFXVV�DQ\�RI� WKH�RWKHU�SURQJV�HVWDEOLVKHG�E\�WKH� IHGHUDO� FRXUWV�

$V� VXFK�� ZH� ILQG� LW� QHFHVVDU\� WR� UHPDQG� WKLV� FDVH� RQ� WKH� LVVXH� RI

DWWRUQH\¶V� IHHV�� $QWKXLV�� VXSUD� �KROGLQJ� WKDW� LV� PDQGDWRU\� IRU� WKH

ORZHU�FRXUW�WR�DQDO\]H�DOO�RI�WKH�IDFWRUV�DQG�LWV�IDLOXUH�WR�GR�VR�UHTXLUHV

D� UHPDQG�� WKH� DSSHOODWH� FRXUWV� DUH� QRW� SHUPLWWHG� WR� XQGHUWDNH� DQ

LQGHSHQGHQW� UHYLHZ� WR�GHWHUPLQH�ZKHWKHU� WKH� ILYH�SURQJV�KDYH�EHHQ

PHW��

:H� QRWH� WKDW� WKH� WULDO� FRXUW� LQGLFDWHG� LQ� LWV� RSLQLRQ� WKDW� LQ

DZDUGLQJ� DWWRUQH\¶V� IHHV� WKH� FRXUW� ZDV� UHTXLUHG� WR� FRQVLGHU� RQO\

ZKHWKHU� $SSHOOHH� ZDV� ³VXFFHVVIXO� RQ� DQ\� LVVXH� ZKLFK� DFKLHYHG� WKH

UHVXOW� VRXJKW�´� 7ULDO�&RXUW�2SLQLRQ� ILOHG�����������S����� � 7R� VXSSRUW

WKLV�DVVHUWLRQ��WKH�WULDO�FRXUW�FLWHG�.D\�Y��7KULIW�DQG�3URILW�6KDULQJ

3ODQ� IRU�(PSOR\HHV�RI�%R\HUWRZQ�&DVNHW�&R��� ���� )�6XSS�� ����

�(�'�3D�� ������� � :KLOH�.D\� VWDWHV� WKDW� ³>D@V� D� JHQHUDO� UXOH�� (5,6$

SODLQWLIIV� DUH� HQWLWOHG� WR� DWWRUQH\¶V� IHHV� DQG� FRVWV� LI� WKH\� VXFFHHG� RQ

DQ\�VLJQLILFDQW�LVVXH�ZKLFK�DFKLHYHV�DQ\�RI�WKH�UHOLHI�VRXJKW�´�WKH�FDVH

DOVR�H[SOLFLWO\� VWDWHV� WKDW� D� WULDO� FRXUW�PXVW� FRQVLGHU� WKH� ILYH� IDFWRUV

HQXQFLDWHG� SUHYLRXVO\� LQ� GHWHUPLQLQJ� DWWRUQH\¶V� IHHV� XQGHU� (5,6$�

.D\������)�6XSS��DW��������,Q�IDFW��WKH�8QLWHG�6WDWHV�(DVWHUQ�'LVWULFW
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&RXUW� RI� 3HQQV\OYDQLD� UHPDQGHG� WKH� FDVH� UHTXHVWLQJ� WKH� SDUWLHV� WR

SURYLGH�LQIRUPDWLRQ�UHJDUGLQJ�WKH�ILYH�VWHSV��

$IILUPHG�LQ�SDUW��UHYHUVHG�LQ�SDUW�DQG�UHPDQGHG�IRU�SURFHHGLQJV

FRQVLVWHQW�ZLWK�WKLV�GHFLVLRQ��MXULVGLFWLRQ�UHOLQTXLVKHG�

                                                       
��$SSHOODQW�DOOHJHV�WKDW�$SSHOOHH�LV�QRW�HQWLWOHG�WR�DWWRUQH\¶V�IHHV�XQGHU
6HFWLRQ������J��VLQFH�VKH�³GLG�QRW�VHHN�WR�VWDWH�DQ�(5,6$�FODLP��UHOLHV
RQ�RWKHU�JURXQGV�IRU�UHOLHI��DQG�GRHV�QRW�QDPH�DV�D�SDUW\�WR�WKH�DFWLRQ
WKH� 3ODQ� RU� KHU� HPSOR\HU�´� $SSHOODQW¶V� %ULHI� S�� ���� � 7R� VXSSRUW� LWV
FRQWHQWLRQ�� $SSHOODQW� FLWHV� WR�%RNXQHZLF]� Y�� 3XURODWRU� 3URGXFWV�
,QF��� ���� )��G� ����� ��G� &LU�� ������� � :KLOH� ZH� DFNQRZOHGJH� WKDW
%RNXQHZLF]�SHUPLWV�WKH�GHQLDO�RI�DWWRUQH\¶V� IHHV�ZKHUH� WKH�SODLQWLII
IDLOV�WR�VWDWH�D�SXUH�(5,6$�FODLP��UHOLHV�RQ�RWKHU�JURXQGV�IRU�UHOLHI��DQG
IDLOV� WR�QDPH�LQGLVSHQVDEOH�SDUWLHV�� VXFK�ZDV�QRW� WKH� FDVH�KHUH�� � $V
GLVFXVVHG�SUHYLRXVO\��$SSHOOHH�VRXJKW�UHFRYHU\�IRU�$SSHOODQW¶V�EUHDFK
RI� LWV� ILGXFLDU\� GXWLHV�ZLWK� UHJDUG� WR� D� ORQJ�WHUP� GLVDELOLW\� SODQ�� � $V
VXFK��KHU�FODLP�ZDV�D�SXUH�(5,6$�FODLP��WKHUH�LV�QR�LQGLFDWLRQ�WKDW�VKH
VRXJKW� UHOLHI� RQ� DQ\� RWKHU� JURXQG�� � $OVR�� DV� GLVFXVVHG� SUHYLRXVO\�
$SSHOOHH� ZDV� QRW� UHTXLUHG� WR� QDPH� HLWKHU� WKH� 3ODQ� RU� KHU� IRUPHU
HPSOR\HU� DV� D� SDUW\� GHIHQGDQW�� � $V� VXFK�� DWWRUQH\¶V� IHHV� FDQQRW� EH
GHQLHG�RQ�WKLV�JURXQG�


