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23,1,21�%<�2/6=(:6.,��-�� )LOHG���$XJXVW��������

��� $V�WKH�VD\LQJ�JRHV��VRPHWLPHV�LW�LV�QRW�WKH�DPRXQW�RI�PRQH\�DW�VWDNH�

EXW�WKH�SULQFLSOH�RI�WKH�PDWWHU�WKDW�FRXQWV���+HUH��ZH�DUH�SUHVHQWHG�ZLWK�D

UDWKHU�XQZLHOG\�DQG�FRQIXVLQJ�FDVH�WKDW��LQ�WKH�HQG��DVNV�ZKHWKHU�DSSHOOHHV

RZH� DSSHOODQWV� OHVV� WKDQ� ����� � $IWHU� UHYLHZLQJ� WKH� FHQWUDO� OHJDO� LVVXHV� DW

KDQG�� LW� EHFRPHV� FOHDU� WKDW� KHUH� WKH� SULQFLSOH� RI� WKH� PDWWHU� PHDQV

HYHU\WKLQJ�

��� $V�VXPPDUL]HG�E\�WKH�WULDO� FRXUW�� WKH� IDFWV�RI� WKH�FDVH�DUH� UHODWLYHO\

VWUDLJKWIRUZDUG�

7KLV�PDWWHU�LQYROYHG�D�FODVV�DFWLRQ�LQ�ZKLFK�3ODLQWLII�EULQJV
D�FODLP�RQ�EHKDOI� RI�KLPVHOI� DQG�RWKHUV�ZKR�KDYH�HQWHUHG� LQWR
PRUWJDJH� DJUHHPHQWV� DV� ERUURZHUV� ZLWK� 'HIHQGDQWV�� � 3ODLQWLII
HQWHUHG� LQWR� D� WKLUW\� \HDU� PRUWJDJH� ZLWK� 'HIHQGDQW� 3++� 86
0RUWJDJH�&RPSDQ\��KHUHLQDIWHU�³3++´��RQ�6HSWHPEHU����������
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3ODLQWLII� DVVHUWV� WKDW� 'HIHQGDQW� &HQGDQW� 0RUWJDJH� �KHUHLQDIWHU
³&HQGDQW´��LV�D�ZKROO\�RZQHG�FRUSRUDWLRQ��VXEVLGLDU\��DIILOLDWH�RU
GLYLVLRQ� RI� 3++� DQG� WKDW� &HQGDQW� DVVXPHG� VHUYLFLQJ� RI� WKH
PRUWJDJH�

,Q�DGGLWLRQ�WR�UHTXLULQJ�3ODLQWLII�WR�PDNH�PRQWKO\�SD\PHQWV
RI� SULQFLSDO� DQG� LQWHUHVW�� 3ODLQWLII¶V� PRUWJDJH� DOVR� UHTXLUHG
3ODLQWLII� WR� PDNH� PRQWKO\� SD\PHQWV� IRU� WD[HV� DQG� LQVXUDQFH
SUHPLXPV�� � 8QGHU� WKH� WHUPV� RI� WKH�PRUWJDJH�� 3++� KHOG� WKHVH
DGGLWLRQDO� IXQGV� LQ� D� QRQ�LQWHUHVW� EHDULQJ� HVFURZ� DFFRXQW� DQG
SDLG� WKH� WD[HV� DQG� SUHPLXPV� IURP� WKH� HVFURZ� IXQGV� DV� WKH\
EHFDPH�GXH���2Q�0D\����������3ODLQWLII�SDLG�&HQGDQW�WKH�EDODQFH
RI� WKH� ORDQ� VHFXUHG�E\� WKH�PRUWJDJH�� � $W� WKLV� WLPH�� WKHUH�ZDV
���������� LQ� 3ODLQWLII¶V� HVFURZ� DFFRXQW�� � 2Q� 0D\� ���� �����
3ODLQWLII� UHFHLYHG� D� FKHFN� IURP� 'HIHQGDQWV� LQ� WKH� DPRXQW� RI
����������� � 3ODLQWLII¶V� FODLPV� DULVH� IURP� KLV� FRQWHQWLRQ� WKDW
'HIHQGDQWV� IDLOHG� WR� UHWXUQ� KLV� HVFURZ� IXQGV� ³SURPSWO\´� DV
UHTXLUHG� E\� WKH� PRUWJDJH�� � 3ODLQWLII¶V� &RPSODLQW� DOOHJHV� ��
EUHDFK�RI�FRQWUDFW�����XQMXVW�HQULFKPHQW�����EUHDFK�RI�ILGXFLDU\
GXW\� DQG� FRQVWUXFWLYH� WUXVW� DQG� ��� YLRODWLRQ� RI� WKH� &RQVXPHU
)UDXG� $FW� DQG�8QIDLU� 7UDGH� 3UDFWLFHV� DQG� &RQVXPHU� 3URWHFWLRQ
/DZ�

'HIHQGDQWV�ILOHG�3UHOLPLQDU\�2EMHFWLRQV�WR�WKH�&RPSODLQW�LQ
WKH� QDWXUH� RI� D� GHPXUUHU�� � 7KH� &RXUW� JUDQWHG� 'HIHQGDQWV¶
REMHFWLRQV� DQG� GLVPLVVHG� WKH� DFWLRQ�� � 3ODLQWLII� DSSHDOHG� WR� RXU
6XSHULRU�&RXUW�

7ULDO�FRXUW�RSLQLRQ����������DW�����

��� ,Q� FDVHV�� VXFK� DV� WKH� SUHVHQW� FDVH�� ZKHUH� DSSHOODQWV� FKDOOHQJH� WKH

WULDO�FRXUW¶V�JUDQW�RI�SUHOLPLQDU\�REMHFWLRQV�RQ�GHPXUUHU��RXU�VFRSH�RI�UHYLHZ

RQ�DSSHDO�LV�ZHOO�VHWWOHG���:H�PXVW�DFFHSW�DOO�PDWHULDO�IDFWV�VHW�IRUWK�LQ�WKH

FRPSODLQW� DV� ZHOO� DV� DOO� LQIHUHQFHV� UHDVRQDEO\� GHGXFLEOH� WKHUHIURP� DV

DGPLWWHG�DQG�WUXH�DQG�GHFLGH�ZKHWKHU��EDVHG�RQ�WKH�IDFWV�DYHUUHG��UHFRYHU\

LV� LPSRVVLEOH� DV� D� PDWWHU� RI� ODZ�� � 6HH� 0DF(OUHH� Y�� 3KLODGHOSKLD

1HZVSDSHUV��,QF�������$��G����������������3D���������FLWDWLRQV�RPLWWHG��
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&RXQW\�RI�$OOHJKHQ\�Y��&RPPRQZHDOWK������$��G�����������3D��������

,Q�PDNLQJ�RXU� GHFLVLRQ��ZH�QHHG�QRW� FRQVLGHU� WKH�SOHDGHU¶V� FRQFOXVLRQV� RI

ODZ�� XQZDUUDQWHG� LQIHUHQFHV� IURP� IDFWV�� RSLQLRQV�� RU� DUJXPHQWDWLYH

DOOHJDWLRQV��6HH�3HQQV\OYDQLD�6WDWH�/RGJH�Y��&RPPRQZHDOWK������$��G

����������3D�&PZOWK���������DII
G�ZLWKRXW�RS�������$��G�������3D��������

VHH�DOVR�6DQWLDJR�Y��3HQQV\OYDQLD�1DW¶O�0XWXDO�&DVXDOW\�,QV��&R������

$��G����������������3D�6XSHU����������,I��KRZHYHU��DQ\�GRXEW�H[LVWV�DV�WR

ZKHWKHU�D� GHPXUUHU� VKRXOG�EH� VXVWDLQHG��ZH�PXVW� UHYHUVH� WKH�GHFLVLRQ� RI

WKH�FRXUW�EHORZ���&RXQW\�RI�$OOHJKHQ\������$��G�DW�����

��� ,Q� WKH� OLJKW� RI� WKH� UHOHYDQW� VFRSH� RI� UHYLHZ�� DSSHOODQWV� SUHVHQW� WKLV

&RXUW�ZLWK�ILYH�TXHVWLRQV�

�� 'LG�SODLQWLIIV� VWDWH� D� FDXVH� RI� DFWLRQ� IRU� LQWHUHVW� RQ� WKHLU
WD[� DQG� LQVXUDQFH� (VFURZ� ZKHUH� WKHLU� PRUWJDJH� FRPSDQ\�
&HQGDQW�� ZDV� REOLJDWHG� WR� UHWXUQ� WKH� (VFURZ� ³8SRQ� >VLF@
SD\PHQW�LQ�IXOO´�RI�WKH�PRUWJDJH�ORDQ"

�� 'LG�WKH�WULDO�FRXUW�HUU�LQ�FRQFOXGLQJ�WKDW����3D�6�&�$��>VLF@
����� H[WHQGHG� WKH� DJUHHG�XSRQ� WLPH� LQ� ZKLFK� WKH� PRUWJDJH
OHQGHU�ZDV�REOLJDWHG�WR�UHWXUQ�WKH�(VFURZ"

D� :DV� ��� 3D�&�6�$�� >VLF@� ����� DSSOLFDEOH� WR� WKLV
WUDQVDFWLRQ"

E� 'LG�WKH�WULDO�FRXUW�HUU�LQ�FRQFOXGLQJ�WKDW����3�6�&�$�
>VLF@� ����� PRGLILHG� WKH� WLPH� DJUHHG� WR� E\� WKH� SDUWLHV� IRU
UHIXQGLQJ�WKH�(VFURZ"

F� 'LG� WKH� WULDO� FRXUW� HUU� LQ� FRQFOXGLQJ� WKDW� WKH
OHJLVODWXUH�LQWHQGHG�WR�JLYH�PRUWJDJH�OHQGHUV�D����GD\� LQWHUHVW
IUHH�ORDQ"

�� 'LG� WKH� WULDO� FRXUW� HUU� LQ� GLVPLVVLQJ� SODLQWLIIV¶� FODLPV� WKDW
WKH�PRUWJDJH� OHQGHU¶V� UHWHQWLRQ�RI�WKH�(VFURZ� IRU� ILFWLWLRXV� DQG
JURXQGOHVV�UHDVRQV�ZDV�D�SURKLELWHG�SUH�SD\PHQW�SHQDOW\"
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�� 'LG� WKH� WULDO� FRXUW� HUU� LQ� GLVPLVVLQJ� SODLQWLIIV¶� FODLP� IRU
XQMXVW� HQULFKPHQW�� EUHDFK� RI� ILGXFLDU\� GXW\�� DQG� YLRODWLRQ� RI
3HQQV\OYDQLD¶V� 8QIDLU� 7UDGH� 3UDFWLFHV� DQG� &RQVXPHU� 3URWHFWLRQ
/DZ"

�� 6KRXOG�SODLQWLIIV�KDYH�EHHQ�JLYHQ�WKH�RSSRUWXQLW\�WR�ILOH�DQ
DPHQGHG�FRPSODLQW�DV�UHTXHVWHG"

$SSHOODQWV¶�EULHI��DW�����

��� &HQWUDO�WR�DSSHOODQWV¶�FRQWHQWLRQV�RQ�DSSHDO�LV�WKH�FODLP�IRU�EUHDFK�RI

FRQWUDFW�� � ,Q� WKHLU� FODLP� IRU� EUHDFK� RI� FRQWUDFW�� DSSHOODQWV� DUJXH� WKDW

DSSHOOHHV� YLRODWHG� ��� RI� WKH� 8QLIRUP� &RYHQDQWV� RI� WKHLU� PRUWJDJH

DJUHHPHQW��ZKLFK�VWDWHV�

����)XQGV�IRU�7D[HV�DQG�,QVXUDQFH
�����
8SRQ� SD\PHQW� LQ� IXOO� RI� DOO� VXPV� VHFXUHG� E\� WKLV� 6HFXULW\
,QVWUXPHQW��/HQGHU�VKDOO�SURPSWO\�UHIXQG�WR�%RUURZHU�DQ\�IXQGV
KHOG�E\�/HQGHU�

8QLIRUP� &RYHQDQWV� �SDJH� �� RI� )RUP� ������� DWWDFKHG� DV� H[KLELW� %� WR

FRPSODLQW�����������,Q�UHYLHZLQJ�DSSHOOHHV¶�SUHOLPLQDU\�REMHFWLRQV��WKH�FRXUW

EHORZ� IRXQG� WKDW�� SXUVXDQW� WR� ��� 3�6�� �� ����� DSSHOOHHV� KDG�� LQ� IDFW�

³SURPSWO\´�UHIXQGHG�WKRVH�IXQGV�UHPDLQLQJ�LQ�WKH�HVFURZ�DFFRXQW��DV������

SURYLGHV�WKDW�OHQGHUV�KDYH����GD\V�WR�PDNH�VXFK�UHIXQGV���:H�DJUHH�

���3�6��������VWDWHV�

$� EDQN�� VDYLQJV� EDQN�� VDYLQJV� DQG� ORDQ� DVVRFLDWLRQ� RU� RWKHU
OHQGLQJ� LQVWLWXWLRQ� KROGLQJ� D� UHVLGHQWLDO� PRUWJDJH� VKDOO� VHQG
ZULWWHQ�QRWLILFDWLRQ�E\�ILUVW�FODVV�PDLO�WR�WKH�PRUWJDJRU�ZKHQ�WKH
PRUWJDJH� KDV� EHHQ� IXOO\� SDLG�� � $Q\� PRQH\V� UHPDLQLQJ� LQ� DQ\
HVFURZ� DFFRXQW� HVWDEOLVKHG� IRU� WKH� SD\PHQW� RI� WD[HV� RU
LQVXUDQFH� SUHPLXPV� VKDOO� EH� UHWXUQHG� ZLWKLQ� ��� GD\V� WR� WKH
PRUWJDJRU�
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,G���$SSHOODQWV�DUJXH�WKDW�������LV�QRW�DSSOLFDEOH�WR�WKH�FDVH�DW�EDU�EHFDXVH

GHILQLWLRQV� IRXQG� LQ� RWKHU� VWDWXWRU\� SURYLVLRQV� LQ� RWKHU� VWDWXWRU\� WLWOHV

DGRSWHG� VHSDUDWHO\� VSHFLILFDOO\� H[FOXGH�DSSHOOHHV� IURP� WKH� FODVV� RI� OHQGHUV

FRQVLGHUHG�LQ�WKH�DFW�

��� :KHQ�FRQVWUXLQJ�D�VWDWXWH��RXU�REMHFWLYH�LV�WR�DVFHUWDLQ�DQG�HIIHFWXDWH

WKH�OHJLVODWLYH� LQWHQW�� ���3D�&�6�$��������D���VHH�DOVR�%HUJHU�Y��5LQDOGL�

����$��G������ ���� �3D�6XSHU��������� � ,Q� VR�GRLQJ��ZH�PXVW� EHJLQ�ZLWK� D

SUHVXPSWLRQ� WKDW� RXU� OHJLVODWXUH� GLG� QRW� LQWHQG� DQ\� VWDWXWRU\� ODQJXDJH� WR

H[LVW�DV�PHUH�VXUSOXVDJH���,G���$FFRUGLQJO\��³ZKHQHYHU�SRVVLEOH��FRXUWV�PXVW

FRQVWUXH�D�VWDWXWH�VR�DV�WR�JLYH�HIIHFW�WR�HYHU\�ZRUG�FRQWDLQHG�WKHUHLQ�´��,G�

��� :KHQ� IDFHG� ZLWK� D� TXHVWLRQ� RI� VWDWXWRU\� LQWHUSUHWDWLRQ�� ZH� PXVW

FRQVLGHU� WKH� ODQJXDJH� DQG� VSLULW� RI� WKH� 6WDWXWRU\� &RQVWUXFWLRQ� $FW�� ZKLFK

VWDWHV�

:KHQ�WKH�ZRUGV�RI�WKH�VWDWXWH�DUH�QRW�H[SOLFLW��WKH� LQWHQWLRQ�RI
WKH� *HQHUDO� $VVHPEO\� PD\� EH� DVFHUWDLQHG� E\� FRQVLGHULQJ�
DPRQJ�RWKHU�PDWWHUV�

����7KH�RFFDVLRQ�DQG�QHFHVVLW\�IRU�WKH�VWDWXWH�
����7KH�FLUFXPVWDQFHV�XQGHU�ZKLFK�LW�ZDV�HQDFWHG�
����7KH�PLVFKLHI�WR�EH�UHPHGLHG�
�����7KH�REMHFW�WR�EH�DWWDLQHG�
����7KH�IRUPHU�ODZ��LI�DQ\��LQFOXGLQJ�RWKHU�VWDWXWHV�XSRQ�WKH
VDPH�RU�VLPLODU�VXEMHFWV�
����7KH�FRQVHTXHQFHV�RI�D�SDUWLFXODU�LQWHUSUHWDWLRQ�
����7KH�FRQWHPSRUDQHRXV�OHJLVODWLYH�KLVWRU\�
���� /HJLVODWLYH� DQG� DGPLQLVWUDWLYH� LQWHUSUHWDWLRQV� RI� VXFK
VWDWXWHV�

��3D�&�6�$���������F��
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��� $SSHOODQWV� DUJXH� WKDW� �� ���� GRHV� QRW� DSSO\� WR� WKH� SUHVHQW� FDVH

EHFDXVH�� RQFH� RWKHU� GHILQLWLRQDO� VWDWXWHV� DUH� FRQVLGHUHG�� LW� EHFRPHV� FOHDU

WKDW�ERWK�DSSHOOHHV�DV�LQVWLWXWLRQV�DQG�WKLV�PRUWJDJH�LQ�SDUWLFXODU�IDOO�RXWVLGH

RI�WKH�VFRSH�RI�WKH�VWDWXWH���)LUVW��DSSHOODQWV�FRQWHQG�WKDW�DSSHOOHHV�DUH�QRW

³RWKHU�OHQGLQJ�LQVWLWXWLRQ>V@´�EDVHG�RQ����3�6���������ZKLFK�GHILQHV�³OHQGLQJ

LQVWLWXWLRQV´� DV�� ³DQ\� LQVWLWXWLRQ� WKDW� DFFHSWV� GHSRVLWV� DQG� OHQGV�PRQH\� LQ

WKH�&RPPRQZHDOWK� RI� 3HQQV\OYDQLD�� LQFOXGLQJ�EDQNV� DQG� VDYLQJV� DQG� ORDQ

DVVRFLDWLRQV�� EXW� H[FOXGLQJ� LQVXUDQFH� FRPSDQLHV�´� � ,G�� � $SSHOODQWV� IXUWKHU

DUJXH�WKDW�������FDQQRW�DSSO\�WR�WKHLU�PRUWJDJH�EHFDXVH��DV�GHILQHG�E\���

3�6�� ������� D� ³UHVLGHQWLDO�PRUWJDJH´� RQO\� LQFOXGHV� ³DQ� REOLJDWLRQ� WR� SD\� D

VXP� RI�PRQH\� LQ� DQ� RULJLQDO� ERQD� ILGH� SULQFLSDO� DPRXQW� RI� ILIW\� WKRXVDQG

GROODUV�����������RU�OHVV��HYLGHQFHG�E\�D�VHFXULW\�GRFXPHQW�DQG�VHFXUHG�E\

D�OLHQ�XSRQ�UHDO�SURSHUW\�������´�����3�6���������HPSKDVLV�DGGHG��

��� :KLOH� DSSHOODQWV� FLWH� FXUUHQWO\� DSSOLFDEOH� VWDWXWRU\� ODQJXDJH�� ZH� GR

QRW� EHOLHYH� WKDW� UHDGLQJ� HLWKHU� GHILQLWLRQ� LQWR� WKH� ODQJXDJH� RI� �� ���

HIIHFWXDWHV�OHJLVODWLYH�LQWHQW�LQ�OLJKW�RI�RWKHU�IDFWRUV�� �1HLWKHU�WKH�GHILQLWLRQ

RI�³OHQGLQJ�LQVWLWXWLRQ´�RU�³UHVLGHQWLDO�PRUWJDJH´�DULVHV�IURP�WKH�VDPH�WLWOH�

OHW�DORQH�WKH�VDPH�VWDWXWH�RU�DFW�DV���������)XUWKHUPRUH��QRQH�RI�WKH�FLWHG

VWDWXWHV� ZHUH� FRQVLGHUHG�� DGRSWHG�� RU� DPHQGHG� FRQWHPSRUDQHRXV� WR� RQH

DQRWKHU�� � 0RUH� LPSRUWDQWO\�� JLYHQ� WKH� VFRSH� RI� �� ���� DQG� WKH� JHQHUDO

FLUFXPVWDQFHV�XQGHU�ZKLFK�LW�ZDV�SDVVHG��ZH�FDQQRW�VHH�WKDW�WKH�LQFOXVLRQ

RI�HLWKHU�GHILQLWLRQ�VHUYHV�WR�HIIHFWXDWH�OHJLVODWLYH�LQWHQW���:HUH�ZH�WR�DGRSW
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DSSHOODQWV¶�UHDVRQLQJ��WKRVH�LQVWLWXWLRQV�WKDW�ERWK�UHFHLYH�GHSRVLWV�DQG�OHQG

PRQH\�ZRXOG�EH�HQWLWOHG�WR�PRUH�SURWHFWLRQV�WKDQ�WKH�PXOWLWXGH�RI�PRUWJDJH

OHQGHUV� WKDW� GR� QRW� DFFHSW� GHSRVLWV�� � )XUWKHU�� WKRVH� SHUVRQV� ZKR� KDYH

HQRXJK�PRQH\�DQG�FUHGLW�ZRUWKLQHVV�WR�HQDEOH�WKHP�WR�WDNH�RQ�D�UHVLGHQWLDO

PRUWJDJH� IRU�PRUH� WKDQ� ��������ZRXOG� EH� HQWLWOHG� WR� JUHDWHU� IUHHGRP� WR

FRQWUDFW�WKDQ�WKRVH�SHUVRQV�ZKR�DUH�QRW�DV�ILQDQFLDOO\�IRUWXQDWH���,Q�OLJKW�RI

WKH�UHDOLWLHV�RI�WKH�UHDO�HVWDWH�DQG�PRUWJDJH�PDUNHWV�DV�WKH\�H[LVWHG�LQ�����

�WKH�\HDU�ZKHQ�WKH�OHJLVODWXUH�DGRSWHG���������ZH�FDQQRW�ILQG�JURXQGV�WR�JR

EH\RQG�WKH�SODLQ�PHDQLQJ�RI�WKH�OHJLVODWLYH�HQDFWPHQW�WR�LQFOXGH�GHILQLWLRQV

IURP� VHSDUDWH� WLWOHV�� SDVVHG� DW� VHSDUDWH� WLPHV�� GHDOLQJ� ZLWK� VHSDUDWH

VXEMHFWV��DQG�QRW�VSHFLILFDOO\�UHIHUHQFHG�E\�WKH�OHJLVODWXUH�

���� $V�D�UHVXOW��ZH�DJUHH�ZLWK�WKH�GHFLVLRQ�RI�WKH�WULDO�FRXUW�WKDW�������LV

DSSOLFDEOH� WR� WKH� FDVH� DW� EDU�� � 3XUVXDQW� WR� �� ����� DSSHOOHHV�� DV� ³OHQGLQJ

LQVWLWXWLRQ>V@� KROGLQJ� D� UHVLGHQWLDO� PRUWJDJH�´� ZHUH� UHTXLUHG� WR� UHWXUQ� DOO

IXQGV� UHPDLQLQJ� LQ� DSSHOODQWV¶� HVFURZ� DFFRXQW� ZLWKLQ� ��� GD\V� DIWHU� WKH

PRUWJDJH�ZDV�IXOO\�SDLG���+HUH��DSSHOOHHV�FRPSOLHG�ZLWK�WKHLU�VWDWXWRU\�GXW\

E\� IRUZDUGLQJ� UHPDLQLQJ� IXQGV� ZLWKLQ� ��� GD\V� RI� WKH� GDWH� WKDW� DSSHOODQWV

SDLG� WKH� EDODQFH� RI� WKH� PRUWJDJH�� � *LYHQ� WKDW� WKH� PRUWJDJH� DJUHHPHQW

VSHFLILFDOO\�VWDWHV�WKDW�LW�LV�JRYHUQHG�E\�ERWK�IHGHUDO�DQG�3HQQV\OYDQLD�ODZ�

ZH�ILQG�WKDW�WKH�WHUP�³SURPSWO\�UHIXQG´�DOORZV�DSSHOOHHV����GD\V�LQ�ZKLFK�WR

UHIXQG�WKH�IXQGV�UHPDLQLQJ�LQ�WKH�HVFURZ�DFFRXQW�IROORZLQJ�SD\PHQW�LQ�IXOO
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RI� WKH� PRUWJDJH� LWVHOI�� � 6HH� 0RUWJDJH� $JUHHPHQW� �IRUP� ������� ����� ��

�DWWDFKHG�DV�([KLELW�%�RI�WKH�&RPSODLQW����������

���� +DYLQJ� IRXQG� WKDW� DSSHOOHHV� GLG� QRW� EUHDFK� WKHLU� FRQWUDFW� ZLWK

DSSHOODQWV��ZH�PXVW�WXUQ�WR�DSSHOODQWV¶�UHPDLQLQJ�FODLPV�DJDLQVW�DSSHOOHHV��

XQMXVW� HQULFKPHQW�� EUHDFK� RI� ILGXFLDU\� GXW\�� DQG� YLRODWLRQV� RI� WKH� 8QIDLU

7UDGH�3UDFWLFHV�DQG�&RQVXPHU�3URWHFWLRQ�/DZ���:H�DJUHH�ZLWK�WKH�WULDO�FRXUW

WKDW� �� ���¶V� DSSOLFDELOLW\� OHDGV� WR� WKH� GLVPLVVDO� RI� DSSHOODQWV¶� UHPDLQLQJ

FODLPV�DV�D�PDWWHU�RI�ODZ�

���� $SSHOODQWV� FODLP� WKDW� DSSHOOHHV� ZHUH� XQMXVWO\� HQULFKHG� E\� WKH

³LQWHUHVW�IUHH� ORDQ´� WKH\� UHFHLYHG� ZKHQ� WKH\� KHOG� DSSHOODQWV¶� PRQH\� DIWHU

UHFHLYLQJ�WKH�SD\RII�IRU�WKH�PRUWJDJH�ZLWKRXW�SD\LQJ�LQWHUHVW�HDUQHG�RQ�VDLG

PRQH\� WR� DSSHOODQWV�� � 8QMXVW� HQULFKPHQW� LV� D� TXDVL�FRQWUDFWXDO� GRFWULQH

EDVHG� LQ�HTXLW\�� LWV�HOHPHQWV� LQFOXGH� ³µEHQHILWV� FRQIHUUHG� RQ� GHIHQGDQW� E\

SODLQWLII�� DSSUHFLDWLRQ� RI� VXFK� EHQHILWV� E\� GHIHQGDQW�� DQG� DFFHSWDQFH� DQG

UHWHQWLRQ� RI� VXFK� EHQHILWV� XQGHU� VXFK� FLUFXPVWDQFHV� WKDW� LW� ZRXOG� EH

LQHTXLWDEOH� IRU� GHIHQGDQW� WR� UHWDLQ� WKH�EHQHILW�ZLWKRXW� SD\PHQW� RI� YDOXH�¶´

6W\HU�Y��+XJR������$��G�����������3D�6XSHU���������TXRWLQJ�:ROI�Y��:ROI�

����$��G������3D�6XSHU����������:KHQ�FRQVLGHULQJ�WKH�YDOLGLW\�RI�D�FODLP�IRU

XQMXVW� HQULFKPHQW�� ZH� PXVW� IRFXV� RQ� ³ZKHWKHU� WKH� HQULFKPHQW� RI� WKH

GHIHQGDQW� LV� XQMXVW�� � 7KH� GRFWULQH� GRHV� QRW� DSSO\� VLPSO\� EHFDXVH� WKH

GHIHQGDQW�PD\�KDYH�EHQHILWHG�DV�D�UHVXOW�RI�WKH�DFWLRQV�RI�WKH�SODLQWLII�´��,G�

�FLWDWLRQV�RPLWWHG��
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���� $IWHU�UHYLHZLQJ�WKH�IDFWV�LQ�WKH�SUHVHQW�FDVH��DV�SOHG��LW�EHFRPHV�FOHDU

WKDQ� DQ\� DOOHJHG� EHQHILW� UHFHLYHG� E\� DSSHOOHHV� GLG� QRW� FRQVWLWXWH� XQMXVW

HQULFKPHQW�� � +DYLQJ� IRXQG� WKDW� �� ���� DOORZV� DSSHOOHHV� XS� WR� ��� GD\V� WR

UHIXQG� DSSHOODQWV¶� UHPDLQLQJ� IXQGV� IURP� WKH� QRQ�LQWHUHVW�EHDULQJ� HVFURZ

DFFRXQW��ZH�FDQQRW�FRQFOXGH�WKDW�DSSHOOHHV�FRXOG�EH�XQMXVWO\�HQULFKHG�DV�D

UHVXOW� RI� LQYRNLQJ� WKHLU� VWDWXWRU\� ULJKWV�� � :KLOH� DSSHOODQWV� FODLP� WKDW

DSSHOOHHV� ORVW� WKH� DELOLW\� WR� UHWDLQ� WKH� IXQGV� LQ� D� QRQ�LQWHUHVW�EHDULQJ

DFFRXQW� RQFH� DSSHOODQWV� SDLG� RII� WKH� PRUWJDJH�� ZH� FDQQRW� VHH� KRZ� WKH

PRUWJDJH� FRQWUDFW�� WKH� FRPPRQ� ODZ�� RU� FRPPRQ� VHQVH� UHTXLUHG� WKDW

DSSHOOHHV� SD\� LQWHUHVW� RQ� IXQGV� UHIXQGHG� RXW� RI� D� QRQ�LQWHUHVW�EHDULQJ

HVFURZ�DFFRXQW�

���� $SSHOODQWV� DOVR� FRQWHQG� WKDW�� EDVHG� RQ� %XFKDQDQ� Y�� &HQWXU\

)HGHUDO� 6DYLQJV� DQG� /RDQ� $VV¶Q�� ���� $��G� ���� �3D�6XSHU�� ������

DSSHOOHHV� EUHDFKHG� D� ILGXFLDU\� GXW\� RZHG� WR� DSSHOODQWV� EDVHG� RQ� WKH

H[LVWHQFH�RI�WKH�HVFURZ�DFFRXQW���:H�FDQQRW�DJUHH���,Q�WKH�%XFKDQDQ�OLQH

RI�FDVHV��WKLV�&RXUW�DQG�RXU�6XSUHPH�&RXUW�FRQVLGHUHG�ZKHWKHU�D�PRUWJDJHH

RZHV�D�ILGXFLDU\�GXW\�WR�D�PRUWJDJRU�UHODWLQJ�WR� IXQGV�SODFHG�LQ�DQ�HVFURZ

DFFRXQW�� � 6HH� %XFKDQDQ� Y�� %UHQWZRRG� )HGHUDO� 6DYLQJV� DQG� /RDQ

$VV¶Q�� ���� $��G� ���� �3D�� ������ >%XFKDQDQ� ,@�� %XFKDQDQ� Y�� &HQWXU\

)HGHUDO� 6DYLQJV� DQG� /RDQ� $VV¶Q�� ���� $��G� ���� �3D�6XSHU�� ������ �HQ

EDQF�� >%XFKDQDQ� ,,,@�� � :KHQ� IDFHG� ZLWK� WKH� FDVH� RQ� DSSHDO� IURP� D

GHPXUUHU� LQ� %XFKDQDQ� ,�� RXU� 6XSUHPH� &RXUW� IRXQG� WKDW� WKH� PRUWJDJRU
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HVWDEOLVKHG�D�SULPD�IDFLH�FDVH�WKDW�WKH�SDUWLHV�WR�WKH�DJUHHPHQW�LQWHQGHG�WR

FUHDWH� D� WUXVW�� � /DWHU�� RQ� DQ� DSSHDO� DIWHU� YHUGLFW�� RXU� &RXUW� UHYLHZHG� WKH

DSSOLFDEOH�ODZ�RQ� WUXVWV�DQG� WKH� ODQJXDJH�RI� WKH�PRUWJDJH�DJUHHPHQW�DQG

IRXQG� WKDW�� LQ� WKDW� VSHFLILF� FDVH�� WKH� SDUWLHV¶� LQWHQW� WR� FUHDWH� D� WUXVW

UHODWLRQVKLS�ZDV� FOHDUO\� HYLGHQFHG� E\� WKH� ODQJXDJH� RI� WKH� DJUHHPHQW�� � ,Q

%XFKDQDQ�,,,��RXU�&RXUW�VWDWHG�

/RRNLQJ� DW� WKH� PRUWJDJH� DJUHHPHQW� DV� D� ZKROH� ZH� EHOLHYH� LW
HYLGHQFHV�DQ�LQWHQW�WKDW�WKH�DGYDQFH�SD\PHQWV�DUH�WR�EH�KHOG�LQ
WUXVW�E\�WKH�PRUWJDJHH���7KH�H[SUHVV�ODQJXDJH�XVHG�LQ�WKH�IRUP�
GUDIWHG�E\�)+$��LV�WKDW�WKHVH�DGYDQFH�VXPV�DUH� ³WR�EH�KHOG�E\
0RUWJDJHH� LQ� WUXVW� WR� SD\� JURXQG� UHQWV�� SUHPLXPV�� WD[HV�� DQG
VSHFLDO�DVVHVVPHQWV�������´

%XFKDQDQ�,,,������$��G�DW�����

���� :KLOH� WKH� SDUWLHV� WR� WKH� PRUWJDJH� DJUHHPHQW� LQ� %XFKDQDQ� FOHDUO\

HYLGHQFHG� DQ� LQWHQWLRQ� WR� FUHDWH� D� WUXVW� UHODWLRQVKLS�� KHUH� WKH� SDUWLHV

HYLGHQFHG�QR�VXFK�LQWHQW���)XUWKHU��ZKLOH�ERWK� WKH�6XSUHPH�&RXUW�DQG�RXU

&RXUW� FRQVLGHUHG�DQG�DSSOLHG� WKH� JHQHUDO� ODZ� RI� WUXVWV� WR� WKH� IDFWV� RI� WKH

%XFKDQDQ� FDVH�� QHLWKHU� FRXUW� VSHFLILFDOO\� KHOG� WKDW� DOO� HVFURZ� DFFRXQWV

FUHDWHG� E\� PRUWJDJH� DJUHHPHQWV� DUH� WUXVWV� DV� D� PDWWHU� RI� ODZ�� � $V

DSSHOODQWV� IDLOHG� WR� HVWDEOLVK� WKDW� WKH� SDUWLHV� HYLGHQFHG� DQ\� LQWHQWLRQ� WR

FUHDWH�D�WUXVW�UHODWLRQVKLS��ZH�FDQQRW�FRQFXU�ZLWK�DSSHOODQWV¶�FRQWHQWLRQ�WKDW

³>X@QGHU�WKHVH�FLUFXPVWDQFHV�DQG�JLYHQ�WKLV�UHODWLRQVKLS��WKH�µUXOH�RI�UHDVRQ¶

VKRXOG�UHTXLUH�&HQGDQW�WR�SD\�SODLQWLIIV�IRU�LWV�XVH�RI�WKHLU�PRQH\�DV�ZHOO�´

$SSHOODQWV¶�EULHI��DW�������
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���� $SSHOODQWV� DOVR� FRQWHQG� WKDW� DSSHOOHHV¶� DFWLRQV� �RU� LQDFWLRQ�� YLRODWH

3HQQV\OYDQLD¶V� 8QIDLU� 7UDGH� 3UDFWLFHV� DQG� &RQVXPHU� 3URWHFWLRQ� /DZ

�³873&3/´��� � $SSHOODQWV� VSHFLILFDOO\� FRQWHQG� WKDW�� LQGHSHQGHQW� RI� WKH

DSSOLFDELOLW\� RI� �� ����� DSSHOOHHV¶� YLRODWHG� WKH� 873&3/� E\� PLVUHSUHVHQWLQJ

ZKHQ�DSSHOODQWV�ZRXOG�UHFHLYH�WKHLU�HVFURZ�UHIXQG���6HH�$SSHOODQWV¶�EULHI��DW

���� � $SSHOODQWV� DUJXH� WKDW�� DV� SOHG� LQ� WKHLU� FRPSODLQW�� DSSHOOHHV� ³IDOVHO\

UHSUHVHQWHG�LQ�WKH�0RUWJDJH�WKDW�WKH�(VFURZ�ZRXOG�EH�SDLG�µSURPSWO\¶�DIWHU

WKH�PRUWJDJH�ZDV�SDLG�RII�´� �$SSHOODQWV¶�EULHI��DW����� �)XUWKHU�� WKH\�DUJXH

WKDW�DSSHOOHHV�³IDOVHO\�UHSUHVHQWHG�LQ�WKH�3D\RII�6WDWHPHQW�WKDW�WKH�GHOD\�LQ

LVVXLQJ� WKH� HVFURZ� UHIXQG� ZDV� WR� PDNH� VXUH� WKDW� SODLQWLII¶V� PRUWJDJH

SD\PHQW�FOHDUHG���7KLV�ZDV�IDOVH�EHFDXVH�&HQGDQW�UHTXLUHG�ORDQ�SD\RIIV�WR

EH�PDGH� E\�ZLUH� WUDQVIHU� RU� FHUWLILHG� IXQGV���������7KH\� FOHDU� LPPHGLDWHO\�´

,G���)LQDOO\��DSSHOODQWV�FODLP�³WKDW�&HQGDQW¶V�UHSUHVHQWDWLRQ�WKDW�WKH�HVFURZ

ZDV�IRU�WD[HV�DQG�LQVXUDQFH�ZDV�IDOVH�VLQFH�WKH�RQO\�XVH�RI�WKH�HVFURZ�DIWHU

ORDQ�SD\RII�ZDV�IRU�&HQGDQW�WR�HDUQ�LQWHUHVW�´��,G�

���� )LUVW�� ZH� FDQQRW� DJUHH� ZLWK� DSSHOODQWV¶� FRQWHQWLRQ� WKDW� DSSHOOHHV

YLRODWHG�WKH�873&3/�E\�FODLPLQJ�WKDW�PRQLHV�ZRXOG�EH�³SURPSWO\�UHIXQGHG´

LQ�OLJKW�RI���������:KLOH�WKH�PRUWJDJH�DJUHHPHQW�SURPLVHV�³SURPSW´�UHIXQG�

WKH� DJUHHPHQW� DOVR� VSHFLILFDOO\� DGRSWV� DOO� UHOHYDQW� VWDWH� ODZV�� LQFOXGLQJ

������� � 6LQFH� DSSHOOHHV� DUH� SHUPLWWHG� XS� WR� ��� GD\V� WR� UHIXQG� HVFURZ

DFFRXQWV�� ZH� ILQG� WKDW� DSSHOOHHV¶� SD\PHQW� LQ� ��� GD\V� ZDV� ³SURPSW�´

7KHUHIRUH��DSSHOOHHV�GLG�QRW�PLVUHSUHVHQW�WKDW�WKH�HVFURZ�ZRXOG�EH�UHIXQGHG
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SURPSWO\�� LQVWHDG�� WKH\� OLYHG� XS� WR� WKHLU� SURPLVH� DQG� ³SURPSWO\´� SDLG� WKH

DSSHOODQWV�

���� 0RUHRYHU��ZH� FDQQRW� ILQG� WKDW� DSSHOOHHV�PLVUHSUHVHQWHG� WKH�SXUSRVH

IRU�WKH�GHOD\�LQ�WKH�UHIXQG���7KH�SD\RII�VWDWHPHQW�FLWHG�E\�DSSHOODQWV�PDNHV

LW�FOHDU�WKDW�WKH�UHIXQG�RI�HVFURZ�DFFRXQWV�ZLOO�EH�GHOD\HG�LQ�RUGHU�WR�HQVXUH

WKDW�WKH�PRUWJDJRU�DFWXDOO\� UHFHLYHV�WKH�PRUWJDJH�SD\RII�SD\PHQW�� �:KLOH

DSSHOODQWV�DUJXH�WKDW�WKH�EDQNLQJ�V\VWHP�GRHV�QRW�DOORZ�IRU�ZLWKGUDZDOV�RU

FDQFHOODWLRQV�RI�SD\PHQWV�E\�ZLUH�WUDQVIHU�RU�FHUWLILHG�FKHFN��WKLV�GRHV�QRW

PHDQ�WKDW�DSSHOOHHV�PLVUHSUHVHQWHG�WKH�UDWLRQDOH�IRU�WKHLU�UHIXQG�GHOD\���$V

WKH�SD\RII� VWDWHPHQW� FOHDUO\� LQGLFDWHV�� DSSHOOHHV� DFFHSWHG� ³FHUWLILHG� IXQGV�

DWWRUQH\� WUXVW� FKHFNV�� RU� ZLUH� WUDQVIHUV´� DV� SD\PHQW� LQ� IXOO�� � 3D\RII

6WDWHPHQW�� �������� �DWWDFKHG� DV� ([KLELW� &� RI� WKH� &RPSODLQW�� ��������

6KRXOG� D�PRUWJDJRU� FKRRVH� WR� SD\� RII� WKH� PRUWJDJH� WKURXJK� DQ� DWWRUQH\

WUXVW�FKHFN��WKH�PRUWJDJHH�ZRXOG�KDYH�WR�ZDLW�IRU�FOHDUDQFH�RI�WKH�SD\PHQW�

$WWRUQH\�WUXVW�FKHFNV�GR�QRW�FOHDU�LQVWDQWO\��WKXV��DSSHOODQWV¶�DUJXPHQW�WKDW

DSSHOOHHV�PLVUHSUHVHQWHG�WKH�UDWLRQDOH�IRU�WKH�GHOD\�LQ�LVVXLQJ�UHIXQGV�ODFNV

PHULW�

���� 1HLWKHU� FDQ� ZH� DJUHH� ZLWK� DSSHOODQWV� WKDW� DSSHOOHHV�PLVUHSUHVHQWHG

WKH�SXUSRVH�RI�WKH�HVFURZ�DFFRXQW�EHFDXVH�DSSHOOHHV�DOVR�XVHG�WKH�HVFURZ

IXQGV� WR� HDUQ� LQWHUHVW� RQFH� WKH� PRUWJDJH� ZDV� SDLG� LQ� IXOO�� � ,Q� WKHLU

FRPSODLQW�� DSSHOODQWV� PDNH� WKH� EDOG� DVVHUWLRQ� WKDW� ³>L@W� LV� EHOLHYHG� WKDW

GHIHQGDQWV�GHOD\HG�UHIXQGV�WR�SODLQWLIIV�������LQ�RUGHU�WR�HDUQ�LQWHUHVW�RQ�WKHLU
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(VFURZV�RU�WR�REWDLQ�RWKHU�FRQVLGHUDWLRQ�RU�EHQHILWV�IURP�GHIHQGDQWV¶�EDQNV

RU�OHQGHUV�LQ�H[FKDQJH�IRU�WKH�IORDW�������´��&RPSODLQW��DW�������,Q�WKHLU�EULHI�

DSSHOODQWV� DVN� WKDW� WKLV� &RXUW� UHYHUVH� WKH� ORZHU� FRXUW¶V� GHFLVLRQ� EDVHG� RQ

WKHLU�VSHFXODWLYH��XQVXEVWDQWLDWHG�DVVHUWLRQ�WKDW�DSSHOOHHV�PXVW�KDYH�KDG�DQ

LPSURSHU�PRWLYH��DQG�WKDW�WKLV�DOOHJDWLRQ�ULVHV�WR�WKH�OHYHO�RI�D�SULPD�IDFLH

FDVH� IRU�PLVUHSUHVHQWDWLRQ� LQ� YLRODWLRQ� RI� WKH�873&3/�� �:H� ZLOO� QRW� IROORZ

DSSHOODQWV�GRZQ�WKLV�P\VWLFDO�SDWK�VR�DV�WR�DOORZ�DSSHOODQWV�WR�SURFHHG�ZLWK

WKHLU�FDXVH�RI�DFWLRQ�EDVHG�RQ�WKLV�RQH�VSHFXODWLYH�DOOHJDWLRQ�DORQH�

���� )LQDOO\�� ZH� PXVW� FRQVLGHU� ZKHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ� GHQ\LQJ

DSSHOODQWV¶� PRWLRQ� WR� DPHQG� WKHLU� FRPSODLQW� SXUVXDQW� WR� 5XOH� RI� &LYLO

3URFHGXUH� ������ � 2XU� VWDQGDUG� RI� UHYLHZ� RI� D� GHFLVLRQ� WR� GHQ\� OHDYH� WR

DPHQG�LV�FOHDU���³$�PRWLRQ�WR�DPHQG�D�SOHDGLQJ�LV�DGGUHVVHG�WR�WKH�VRXQG

GLVFUHWLRQ�RI�WKH� WULDO� FRXUW�DQG� WKH� WULDO� FRXUW¶V� GHWHUPLQDWLRQ� LV� QRW� WR� EH

GLVWXUEHG� RQ� DSSHDO� DEVHQW� DQ� DEXVH� RI� GLVFUHWLRQ�´� � 6HMSDO� Y�� &RUVRQ�

0LWFKHOO�� 7RPKDYH� 	� 0F.LQOH\�� 0�'�¶V�� ,QF��� ���� $��G� ������ ����

�3D�6XSHU��������� �:KLOH�WKH�ULJKW�WR�DPHQG�VKRXOG�QRW�EH�ZLWKKHOG�ZKHUH

WKHUH� LV� VRPH� UHDVRQDEOH� SRVVLELOLW\� WKDW� DPHQGPHQW� FDQ�EH� DFFRPSOLVKHG

VXFFHVVIXOO\�� ³>Z@KHUH� DOORZDQFH� RI� DQ� DPHQGPHQW� ZRXOG�������EH� D� IXWLOH

H[HUFLVH�� WKH� FRPSODLQW� PD\� EH� SURSHUO\� GLVPLVVHG� ZLWKRXW� DOORZDQFH� IRU

DPHQGPHQW�´��&DUOLQR�Y��:KLWSDLQ�,QYHVWRUV������$��G�������������3D�

������ �FLWDWLRQV� RPLWWHG��� � )XUWKHU��ZKHUH� DSSHOODQWV� VHHN� WR� DPHQG� WKHLU

FRPSODLQW��EXW�GR�QRW�VSHFLI\�KRZ�WKH\�ZRXOG�DPHQG�LW��³LW�LV�XQFOHDU�WR�XV
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KRZ�WKH�DPHQGPHQW�ZRXOG�LQ�DQ\�ZD\�RYHUFRPH�RXU�FRQFOXVLRQV�´�WKXV��LQ

WKDW�FDVH��ZH�ZLOO�QRW�UHYHUVH�WKH�DSW�GHFLVLRQ�RI�WKH�FRXUW�EHORZ�� �%HOO�Y�

,UDFH������$��G�����������3D�6XSHU��������

���� +HUH�� DSSHOODQWV� FKDOOHQJH� WKH� WULDO� FRXUW¶V� GHFLVLRQ� WR� GHQ\� WKHLU

PRWLRQ� IRU� OHDYH� WR� DPHQG� WKH� FRPSODLQW�� � ,W� LV� QRW� FOHDU� LQ� HLWKHU� RI

DSSHOODQWV¶� EULHIV� WR� WKLV� &RXUW� RU� LQ� WKH� UHFRUG� KRZ� DSSHOODQWV� LQWHQG� WR

DPHQG�WKHLU�FRPSODLQW�LQ�VXFK�D�ZD\�DV�WR�RYHUFRPH� WKH� OHJDO� FRQFOXVLRQV

PDGH�E\�RXU�&RXUW���6HH�DSSHOODQWV¶�EULHI��DW�����DSSHOODQWV¶�UHSO\�EULHI��DW

��������:KLOH�DSSHOODQWV�PD\�DUJXH�WKDW�WKH\�GLG�QRW�KDYH�WKH�RSSRUWXQLW\

WR� H[SODLQ� WKHLU� DPHQGPHQWV� WR� WKH� WULDO� FRXUW�� WKH\� FRQWLQXH� WR� UHIXVH� WR

H[SODLQ�ZKDW�DPHQGPHQW�WKH\�ZRXOG�PDNH�WR�WKLV�&RXUW���:H�ZLOO�QRW�GHHP

WKDW� WKH� ORZHU� FRXUW� DEXVHG� LWV� GLVFUHWLRQ� LI� ZH� FDQQRW� XQGHUVWDQG� KRZ

DSSHOODQWV¶�DPHQGPHQWV�ZRXOG�VHUYH�WR�UHGHHP�WKHLU�FDVH�

���� 2UGHU�DIILUPHG���&DVH�GLVPLVVHG�

���� &$9$1$8*+��-���&RQFXUV�LQ�WKH�5HVXOW�


