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23,1,21�%<�&$9$1$8*+��-�� )LOHG�'HFHPEHU��������
3HWLWLRQ�IRU�5HDUJXPHQW�)LOHG���������
3HWLWLRQ�IRU�5HDUJXPHQW�'HQLHG�������

7KHVH� DSSHDOV� FRQFHUQ� WKH� IXWXUH� FRQWURO� RI� WKH� +DQRYHU� )RRGV

&RUSRUDWLRQ� �³+)&´��� � 0LFKDHO� :DUHKLPH� DSSHDOV� IURP� WKH� GHQLDO� RI� KLV

PRWLRQ�IRU�SUHOLPLQDU\�LQMXQFWLRQ��WKURXJK�ZKLFK�KH�VRXJKW�WR�HQMRLQ�FHUWDLQ
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DFWLRQV�RI�DSSHOOHH�-RKQ�:DUHKLPH�DQG�+)&¶V�%RDUG�RI�'LUHFWRUV�WKDW�ZRXOG

SHUSHWXDWH� -RKQ¶V� FRQWURO� RI� +)&�� � :H� PXVW� GHWHUPLQH� ZKHWKHU� DSSHOOHH

-RKQ�:DUHKLPH��WKH�YRWLQJ�WUXVWHH�RI�WKH�:DUHKLPH�YRWLQJ�WUXVW��EUHDFKHG

KLV�ILGXFLDU\�GXW\�WR�WKH�EHQHILFLDULHV�RI�WKDW�WUXVW���$V�ZH�FRQFOXGH�WKDW�WKLV

GXW\� ZDV� EUHDFKHG�� ZH� UHYHUVH� WKH� RUGHUV� HQWHUHG� E\� WKH� WULDO� FRXUW� DQG

UHPDQG�IRU�IXUWKHU�SURFHHGLQJV�

7KH�SHUWLQHQW�IDFWV��DV� IRXQG�E\� WKH�WULDO� FRXUW��DUH�DV�IROORZV�� �$ODQ

:DUHKLPH� LV� WKH� IDWKHU� RI� DSSHOOHH� -RKQ� :DUHKLPH�� DSSHOODQW� 0LFKDHO

:DUHKLPH� DQG� 6DOO\�:DUHKLPH� <HOODQG�� �+H� VHUYHG� DV� FKDLUPDQ� DQG� FKLHI

H[HFXWLYH�RIILFHU�RI�+DQRYHU�)RRGV�&RUSRUDWLRQ��³+)&´��IURP������WR������

2Q� 0D\� ���� ������ E\� DSSRLQWPHQW� RI� $ODQ� :DUHKLPH�� -RKQ� :DUHKLPH

EHFDPH�FKDLUPDQ�DQG�&(2�RI�+)&�

7KH� :DUHKLPH� IDPLO\� HVWDEOLVKHG� WZR� YRWLQJ� WUXVWV�� GDWHG� $SULO� ��

�����DQG�'HFHPEHU����������ZKLFK�FRQWUROOHG�D�PDMRULW\�RI�WKH�YRWLQJ�VWRFN

�&ODVV�%��RI�+)&���7KH�ILUVW�WUXVW�ZDV�HVWDEOLVKHG�E\�$ODQ�:DUHKLPH�DQG�KLV

WKUHH�FKLOGUHQ��LW�FRQWUROV���������VKDUHV�RI�+)&�&ODVV�%�YRWLQJ�VWRFN����7KH

VHFRQG� WUXVW� ZDV� HVWDEOLVKHG� E\� $ODQ� :DUHKLPH� DQG� ILYH� RI� KLV

����������������������������������

�� 2I� WKH� �������� VKDUHV� FRQWUROOHG� E\� WKLV� WUXVW�� �������� VKDUHV� DUH
EHQHILFLDOO\� RZQHG� E\� WKH� HVWDWH� RI� $ODQ� :DUHKLPH�� ������� VKDUHV� DUH
EHQHILFLDOO\�RZQHG�E\�-RKQ�:DUHKLPH���������VKDUHV�DUH�EHQHILFLDOO\�RZQHG
E\� 6DOO\� :DUHKLPH� <HOODQG� DQG� ������� VKDUHV� DUH� EHQHILFLDOO\� RZQHG� E\
0LFKDHO�:DUHKLPH���%\�YLUWXH�RI�WKLV�RZQHUVKLS��0LFKDHO�:DUHKLPH�DQG�6DOO\
:DUHKLPH�<HOODQG�HDFK�KDYH�D�PLQRULW\�EHQHILFLDO�LQWHUHVW�LQ�WKH�+)&�VWRFN
FRQWUROOHG�E\�WKH�YRWLQJ�WUXVWV���:H�IXUWKHU�QRWH��ZLWK�UHVSHFW�WR�WKH�VKDUHV
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JUDQGFKLOGUHQ��LW�FRQWUROV��������VKDUHV�RI�+)&�&ODVV�%�YRWLQJ�VWRFN���8QWLO

KLV�GHDWK�RQ�0DUFK�����������$ODQ�:DUHKLPH�ZDV�WKH�VROH�YRWLQJ�WUXVWHH�RI

HDFK� YRWLQJ� WUXVW�� � 7KHUHDIWHU�� -RKQ� :DUHKLPH�� LQ� DFFRUGDQFH� ZLWK� $ODQ

:DUHKLPH
V� GHVLJQDWLRQ�� EHFDPH� WKH� VROH� YRWLQJ� WUXVWHH� RI� HDFK� WUXVW�

'XULQJ�KLV�OLIH��WKH�YRWLQJ�WUXVWV�JDYH�$ODQ�:DUHKLPH�FRPSOHWH�FRQWURO�RYHU

+)&�� �%\� YLUWXH� RI�$ODQ�:DUHKLPH¶V� GHVLJQDWLRQ� RI� -RKQ�:DUHKLPH�DV� VROH

VXFFHVVRU�WUXVWHH��KH�VXFFHHGHG�WR�DQG�SRVVHVVHG�WKH�VDPH�SRZHU�WR�FRQWURO

WKH�YRWLQJ�WUXVW�DQG��FRQVHTXHQWO\��+)&���7KH�YRWLQJ�WUXVWV�H[SLUH�LQ������

WHQ�\HDUV�DIWHU�WKHLU�UHVSHFWLYH�FUHDWLRQ��

:KHQ� WKH�ILUVW� WUXVW�H[SLUHV� LQ�$SULO�RI�������ERWK�0LFKDHO�:DUHKLPH

DQG�6DOO\�:DUHKLPH�<HOODQG�ZDQW�WR�UHPRYH�-RKQ�:DUHKLPH�DV�FKDLUPDQ�RI

+)&�� �$OWKRXJK�0LFKDHO�:DUHKLPH�ZRXOG�OLNH�WR�VXFFHHG�-RKQ�:DUHKLPH�LQ

WKLV� SRVLWLRQ�� LW� LV� FODLPHG� WKDW� QHLWKHU� KH� QRU� WKH� RWKHU� SODLQWLIIV� KDYH

GHYHORSHG�DQ\�IXWXUH�SODQV� IRU� WKH�FRPSDQ\�RU� LGHQWLILHG� WKH�PDQDJHPHQW

WKH\� LQWHQG� WR� LQVWDOO�� � 7KLV� XQFHUWDLQW\� LV� VDLG� WR� KDYH� FDXVHG� LQVWDELOLW\

ZLWKLQ�WKH�FRPSDQ\�DQG�XQFHUWDLQW\�DERXW�LWV�IXWXUH���7R�FRPSRXQG�PDWWHUV�

�������������������������������������������������������������������������������������������������������������

EHQHILFLDOO\�RZQHG�E\�WKH�HVWDWH�RI�$ODQ�:DUHKLPH��WKDW� -RKQ��0LFKDHO�DQG
6DOO\�VHUYH�DV�WKUHH�RI�WKH�HVWDWH¶V�ILYH�H[HFXWRUV�
��2I�WKH��������VKDUHV�FRQWUROOHG�E\�WKH�VHFRQG�WUXVW��$ODQ�:DUHKLPH¶V�ILYH
JUDQGFKLOGUHQ�HDFK�EHQHILFLDOO\�RZQ�������VKDUHV�
��:H�UHDOL]H��RI�FRXUVH��WKDW�WKH�H[SLUDWLRQ�RI�WKH�$SULO���������WUXVW��ZKLFK
FRQWUROV�WKH�EXON�RI�WKH�YRWLQJ�VWRFN��SUHGDWHV�RXU�GLVSRVLWLRQ�RI�WKLV�DSSHDO�
+RZHYHU��LQ�WKH�LQWHUHVW�RI�FODULW\��ZH�DGRSW�WKH�VDPH�WLPH�IUDPH�DQG�WHQVH
DV�SUHYDLOHG�ZKHQ�WKH�FDVH�ZDV�LQ�WKH�WULDO�FRXUW���7KH�FRQVHTXHQFHV�RI�RXU
DGMXGLFDWLRQ�DUH�WR�EH�FRQVLGHUHG�LPPHGLDWH�DQG�XQDIIHFWHG�E\�WKH�WHPSRUDO
GLVSDULW\�LQKHUHQW�LQ�WKH�SURJUHVV�RI�OLWLJDWLRQ�
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-RKQ� :DUHKLPH�� 0LFKDHO� :DUHKLPH� DQG� 6DOO\� :DUHKLPH� <HOODQG�� GR� QRW

FRPPXQLFDWH�ZLWK�HDFK�RWKHU�DQG�KDYH�QRW�VSRNHQ�LQ�RYHU�WKUHH�\HDUV��

,Q� ODWH� ������ DQ� ,QGHSHQGHQW� 'LUHFWRUV� &RPPLWWHH� ZDV� IRUPHG� E\

VHYHUDO� RI� +)&¶V� GLUHFWRUV��� � ,W� ZDV� IRUPHG� IRU� WKH� SULPDU\� SXUSRVH� RI

FRQVLGHULQJ�VWUDWHJLF�DOWHUQDWLYHV�IRU�+)&�LQ�OLJKW�RI�WKH�SHQGLQJ�H[SLUDWLRQ�RI

WKH�YRWLQJ�WUXVW�DJUHHPHQWV�LQ��������7KH�GHFLVLRQ�WR�IRUP�WKLV�FRPPLWWHH

ZDV�PDGH� VROHO\� E\� LWV�PHPEHUV� ZLWKRXW� DGYLFH� RU� LQSXW� IURP� FRXQVHO� RU

-RKQ�:DUHKLPH���$V�HYLGHQFH�RI�WKH�GLUHFWRUV¶�LQGHSHQGHQFH��LQ� IDFH�RI�WKH

IDFW� WKDW� +)&¶V� HQWLUH� %RDUG� RI� 'LUHFWRUV� ZDV� HOHFWHG� VROHO\� E\� -RKQ

:DUHKLPH��WKH�WULDO�FRXUW�QRWHG�WKDW�WKH�%RDUG�UHMHFWHG�SURSRVDOV�PDGH�E\

����������������������������������

��7KLV�OLWLJDWLRQ�LV�ODFHG�ZLWK�FKDUJHV�DQG�UHFULPLQDWLRQV�FRQFHUQLQJ�WKH�DFWV�
WKUHDWHQHG�DFWLRQV� RU� LQDFWLRQ� RQ� WKH� SDUW� RI� -RKQ� DQG�0LFKDHO�:DUHKLPH�
6LQFH�WKH\�DUH�LUUHOHYDQW�WR�WKH�OHJDO�LVVXHV�WKDW�DUH�SUHVHQWO\�GHWHUPLQDWLYH�
ZH�GR�QRW�FRQVLGHU�WKHVH�FRQWHQWLRQV��QRU�GR�ZH�SUHVHQWO\�UHLWHUDWH�WKHP�
��,Q�������-RKQ�:DUHKLPH�YRWHG�DOO�RI�WKH�YRWLQJ�WUXVW�VKDUHV�LQ� IDYRU�RI�D
SURSRVDO� WR� HOLPLQDWH� FXPXODWLYH� YRWLQJ� LQ� WKH� HOHFWLRQ� RI� +)&¶V� GLUHFWRUV�
3ULRU� WR� WKLV� DFWLRQ�� WKRVH� VKDUHKROGHUV�KROGLQJ�YRWLQJ� VWRFN� RXWVLGH� RI� WKH
WUXVW�ZHUH�DEOH�WR�HOHFW�WKUHH�PHPEHUV�RI�WKH�ERDUG�RI�GLUHFWRUV���)ROORZLQJ
WKH� SDVVDJH� RI� WKH� SURSRVDO�� WKHVH� VKDUHKROGHUV�ZHUH�XQDEOH� WR� HOHFW� DQ\
GLUHFWRUV���-RKQ�:DUHKLPH�PDLQWDLQHG�WKDW�WKLV�DFWLRQ�ZDV�QHFHVVDU\�GXH�WR
WKH� GLVUXSWLYH� EHKDYLRU� RI� 0LFKDHO� :DUHKLPH�� � $OO� RI� WKH� VKDUHV� YRWHG� LQ
IDYRU�RI�WKH�SURSRVDO�ZHUH�YRWHG�E\�-RKQ�:DUHKLPH���7KH�QHW�UHVXOW�RI�WKLV
DFWLRQ�ZDV�WKDW�-RKQ�:DUHKLPH��WKURXJK�WKH�YRWLQJ�WUXVW��ZDV�DEOH�WR�HOHFW
DOO�RI�WKH�ERDUG�PHPEHUV�

:H�QRWH� WKDW�DSSHOODQW�KDV�QRW�GLUHFWO\�FKDOOHQJHG� WKH� HOLPLQDWLRQ� RI
FXPXODWLYH� YRWLQJ� LQ� WKLV� DSSHDO�� �+DG� WKH� LVVXH� EHHQ� SURSHUO\� SUHVHUYHG�
KRZHYHU�� WKH�SURSULHW\�RI�WKLV�DFWLRQ�ZRXOG�EH�VXEMHFW�WR�VHULRXV�TXHVWLRQ�
2XU� VNHSWLFLVP� LV� EDVHG� RQ� WKH� VDPH� UHDVRQLQJ� ZH� VHW� IRUWK� LQIUD�� LQ
GLVFXVVLQJ� -RKQ¶V� YRWLQJ� WKH� WUXVW� VKDUHV� LQ� IDYRU� RI� WKH� SURSRVHG
DPHQGPHQWV�WR�+)&¶V�$UWLFOHV�RI�,QFRUSRUDWLRQ�
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-RKQ� :DUHKLPH� RQ� QXPHURXV� RFFDVLRQV� DQG� ZLOO� RQO\� FRQWLQXH� WR� VXSSRUW

-RKQ�:DUHKLPH�DV�FKDLUPDQ�RI�+)&�LI�KH�FRQWLQXHV�WR�SHUIRUP�ZHOO�

,Q�FRQVLGHULQJ� WKH� DOWHUQDWLYHV� RSHQ� WR�+)&�� WKH�&RPPLWWHH� UHWDLQHG

VHYHUDO� ILUPV� DQG� LQGLYLGXDOV� WR� HYDOXDWH� WKH� FRPSDQ\�� LQFOXGLQJ� LWV

HPSOR\HHV�� ILQDQFLDO� LQIRUPDWLRQ�� SURGXFWLRQ� IDFLOLWLHV� DQG� EXVLQHVV� SODQ�

7KLV�UHYLHZ�DFNQRZOHGJHG�WKDW�+)&�ZDV�D�ZHOO�PDQDJHG�FRPSDQ\�DQG�WKDW

LW�ZDV�HTXDO�RU�VXSHULRU�WR�LWV�SHHU�FRPSDQLHV�� �,W�ZHQW�RQ�WR�UHFRPPHQG�

KRZHYHU��WKDW�LQ�RUGHU�IRU�+)&�WR�VXVWDLQ�LWV�EXVLQHVV�VWUDWHJ\�RI�EHLQJ�WKH

ORZ�FRVW�SURGXFHU��LW�ZRXOG�UHTXLUH�DSSUR[LPDWHO\�����PLOOLRQ�LQ�QHZ�FDSLWDO�

%HFDXVH� RI� WKH� XQFHUWDLQW\� UDLVHG� E\� WKH� ����� H[SLUDWLRQ� RI� WKH� YRWLQJ

WUXVWV�� UDLVLQJ� WKLV� FDSLWDO� ZRXOG� OLNHO\� SURYH� GLIILFXOW�� DW� OHDVW� XQWLO� +)&¶V

JRYHUQDQFH�VWUXFWXUH�VWDELOL]HG�� � ,W�ZDV� IHOW� WKDW� LI� WKH�SUHVHQW�XQFHUWDLQW\

ZRXOG� SHUVLVW�� +)&¶V� EXVLQHVV� ZRXOG� OLNHO\� GHWHULRUDWH� DQG� LW� ZRXOG� EH

LPSRVVLEOH� WR� FRQGXFW� EXVLQHVV� LQ� D� PDQQHU� EHQHILFLDO� WR� WKH� ORQJ�WHUP

LQWHUHVWV�RI�WKH�FRPSDQ\�

,Q� OLJKW� RI� WKLV� VLWXDWLRQ�� WKH� &RPPLWWHH� FRQVLGHUHG� WKUHH� VWUDWHJLF

DOWHUQDWLYHV�IRU�WKH�IXWXUH�RI�+)&������GR�QRWKLQJ�DQG�DOORZ�WKH�YRWLQJ�WUXVW

WR�H[SLUH������VHOO�WKH�FRPSDQ\�RU�D�FRQWURO�SRVLWLRQ�LQ�WKH�FRPSDQ\��RU����

DGRSW�DQ�DPHQGPHQW�DQG�UHVWDWHPHQW�WR�+)&¶V�$UWLFOHV�RI�,QFRUSRUDWLRQ�WR

SURYLGH�D�VWDEOH�JRYHUQDQFH�VWUXFWXUH���%HFDXVH�RI�WKH�VXEVWDQWLDO�SUREOHPV

ZKLFK� ZRXOG� EH� FDXVHG� E\� WKH� SHUVLVWHQFH� RI� DQ� XQVWDEOH� JRYHUQDQFH

VWUXFWXUH��WKH�&RPPLWWHH�FKRVH�WKH�WKLUG�RSWLRQ�
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7KH�SURSRVHG�DPHQGPHQWV�WR�+)&¶V�$UWLFOHV�RI�,QFRUSRUDWLRQ�SHUPLWWHG

WKH�LVVXDQFH�RI��������VKDUHV�RI�6HULHV�&�&RQYHUWLEOH�3UHIHUUHG�6WRFN�WR�EH

LVVXHG�WR�WKH�+)&�����N��SODQ��SURYLGHG�WKDW�WKH�PDMRULW\�RI�WKH�WUXVWHHV�RI

WKDW� SODQ� DUH� ³GLVLQWHUHVWHG� GLUHFWRUV´� RI� +)&� DV� GHILQHG� LQ��� ����� RI� WKH

3HQQV\OYDQLD� %XVLQHVV� &RUSRUDWLRQ� /DZ� �³%&/´��� � 6HH� ��� 3D�&�6�$�

������H����,Q�WKH�HYHQW�RI�D�GLVSXWH�DPRQJ�DQ\�RI�WKH�ILYH�PHPEHUV�RI�WKH

:DUHKLPH�IDPLO\�RYHU�WKH�PDQDJHPHQW�RI�+)&��WKH�DPHQGPHQWV�SURYLGHG�D

PHWKRG� IRU� UHVROXWLRQ� RI� VXFK� D� GLVSXWH�� � 7KH� WULDO� FRXUW� VXPPDUL]HG� WKLV

PHFKDQLVP�

,Q� WKH� HYHQW� RI� D� GLVSXWH� DPRQJ� PHPEHUV� RI� WKH
:DUHKLPH� IDPLO\�ZLWK� UHVSHFW� WR� WKH� HOHFWLRQ� RI� GLUHFWRUV
RU� RWKHU� UHODWHG� PDWWHUV� GXULQJ� WKH� ILYH� \HDUV� DIWHU� WKH
LVVXDQFH�RI�WKH�VWRFN��WKH�6HULHV�&�ZRXOG�EH�HQWLWOHG�WR���
YRWHV�SHU�VKDUH���,I�WKHUH�LV�QR�VXFK�GLVSXWH��WKH�6HULHV�&
VKDUHV�DUH�QRQ�YRWLQJ�� �7KH�6HULHV�&�6WRFN� LV� FRQYHUWLEOH
LQWR�&ODVV�$�FRPPRQ�VWRFN�

7KH� FRXUW� DOVR� QRWHG� WKDW� WKH� 6HULHV� &� VKDUHV� PXVW� EH� YRWHG� E\

³GLVLQWHUHVWHG�GLUHFWRUV´�ZKR�KDYH�QR� UHODWLRQVKLS� WR� -RKQ�:DUHKLPH� �ZKR

PD\� QRW� YRWH� 6HULHV� &� VKDUHV�� DQG� ZKR� PXVW� YRWH� DV� ILGXFLDULHV� RI� WKH

����N��SODQ�� �)LQDOO\�� WKH�FRXUW�QRWHG� WKDW� WKH���������YRWHV� WKH�6HULHV�&

VKDUHV�FRQWURO�FDQ�EH�RXWYRWHG�E\�DSSUR[LPDWHO\�����RI�&ODVV�%�VWRFN�DQG�D

PDMRULW\� RI� WKH� &ODVV� $� VWRFN��� � 7KH� RXWVLGH� FRQVXOWDQWV� UHWDLQHG� E\� WKH

����������������������������������

�� :H� QRWH� WKDW� XQGHU� WKH� ����� +)&� &KDUWHU� $PHQGPHQW�� WKH� %RDUG� RI
'LUHFWRUV�KDV� DXWKRULW\� WR� LVVXH��������� VKDUHV� RI�&ODVV� $� VWRFN�� �������
VKDUHV�RI�&ODVV�%�VWRFN�DQG���������VKDUHV�RI�SUHIHUUHG�VWRFN���$W�WKH�WLPH
WKH�DPHQGPHQWV�FUHDWLQJ� WKH�6HULHV�&�VWRFN�ZHUH�SURSRVHG�� RQO\��������
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&RPPLWWHH�RSLQHG�WKDW�WKH�DPHQGPHQWV�ZRXOG�SURYLGH�D�VWDEOH�JRYHUQDQFH

VWUXFWXUH� IRU� WKH� FRPSDQ\� DQG� ZRXOG� SHUPLW� WKH� LPSOHPHQWDWLRQ� RI� +)&¶V

FDSLWDO� UDLVLQJ� SODQ�� � 7KH� %RDUG� RI� 'LUHFWRUV� ZDV� IXUWKHU� DGYLVHG� WKDW

DGRSWLRQ�RI�WKH�DPHQGPHQWV�ZRXOG�EH�FRQVLVWHQW�ZLWK�WKHLU�ILGXFLDU\�GXWLHV

XQGHU� WKH� 3HQQV\OYDQLD� %&/�� � 7KH� IDFWXDO� ILQGLQJV� RI� WKH� WULDO� FRXUW

QRWZLWKVWDQGLQJ��WKH�IDFW�RI�-RKQ�:DUHKLPH¶V�FRQWURO�RYHU�WKH�HOHFWLRQ�RI�WKH

%RDUG�RI�'LUHFWRUV��DQG�WKH�DSSOLFDWLRQ�RI�WKLV�PHFKDQLVP�FOHDUO\�VHUYHV� WR

SHUSHWXDWH�WKH�WRWDO�FRQWURO�RI�-RKQ�:DUHKLPH�RYHU�WKH�FRUSRUDWLRQ�

7KH� VKDUHKROGHUV� RI� +)&� ZHUH� JLYHQ� IRUPDO� QRWLFH� RI� WKH� SURSRVHG

DPHQGPHQWV�� � ,Q� UHVSRQVH�� 0LFKDHO� :DUHKLPH� DQG� VHYHUDO� RWKHU

VKDUHKROGHUV� LPPHGLDWHO\� PRYHG� IRU� D� SUHOLPLQDU\� LQMXQFWLRQ�� UHTXHVWLQJ

WKDW�-RKQ�:DUHKLPH�EH�SURKLELWHG�IURP�YRWLQJ�WKH�VKDUHV�LQ�WKH�YRWLQJ�WUXVWV

LQ� IDYRU� RI� WKH� SURSRVDO�� � 7KH\� PDLQWDLQHG� WKDW� WKH� DPHQGPHQWV� ZHUH

PHUHO\�D�GHYLFH�WR�H[WHQG�-RKQ�:DUHKLPH¶V�FRQWURO�EH\RQG�WKH�WHUPLQDWLRQ

RI�WKH�YRWLQJ�WUXVWV�WR�WKH�GHWULPHQW�RI�WKH�YRWLQJ�WUXVW�EHQHILFLDULHV�DQG�WKH

RWKHU�VKDUHKROGHUV�RI�+)&���)ROORZLQJ�D�KHDULQJ�RQ�WKH�PDWWHU��WKH�WULDO�FRXUW

GHQLHG� WKH� UHTXHVWHG� UHOLHI�� � 7KH� GD\� DIWHU� WKLV� UXOLQJ�� -RKQ� :DUHKLPH

�������������������������������������������������������������������������������������������������������������

VKDUHV� RI�&ODVV�$� VWRFN�ZHUH� RXWVWDQGLQJ�� RQO\��������� VKDUHV� RI� &ODVV� %
VWRFN� ZHUH� RXWVWDQGLQJ�� DQG� RQO\� ������� VKDUHV� RI� SUHIHUUHG� VWRFN� ZHUH
RXWVWDQGLQJ�� � $V� VXFK�� WKH� QXPEHU� RI� &ODVV� &� VKDUHV� FUHDWHG� DQG� WKH
SRVVLEOH�VXEVHTXHQW�FRQYHUVLRQ�LQWR�DQ�HTXDO�QXPEHU�RI�&ODVV�$�VKDUHV�ZHUH
ZLWKLQ�WKH�WRWDO�QXPEHU�RI�VKDUHV�DXWKRUL]HG�E\�WKH�&KDUWHU�

:H�DOVR�QRWH�WKDW�DOWKRXJK�&ODVV�$�VKDUHV� DUH�QRQYRWLQJ��ZKHUH� WKH
&ODVV�&� VKDUHV� DUH� HQWLWOHG� WR� YRWH�� WKH� &ODVV� $� VKDUHV� DUH� DFFRUGHG� RQH�
WHQWK�RI�D�YRWH�SHU�VKDUH�
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FRQYHQHG�D�PHHWLQJ�DQG�YRWHG�DOO�RI�WKH�YRWLQJ�WUXVW�VKDUHV�LQ�IDYRU�RI�WKH

SURSRVHG� DPHQGPHQWV�� � -RKQ� :DUHKLPH� ZDV� WKH� RQO\� VKDUHKROGHU� DW� WKH

PHHWLQJ�DQG�WKH�RQO\�VKDUHKROGHU�WR�YRWH�IRU�WKH�DPHQGPHQWV���7KLV�DSSHDO

IROORZHG�

2XU�VFRSH�RI�UHYLHZ�RI�D�WULDO�FRXUW¶V�JUDQW�RU�GHQLDO�RI
LQMXQFWLYH� UHOLHI� LV� OLPLWHG�� � 2Q� DSSHDO�� WKLV� FRXUW� ³LV
UHVWULFWHG� WR� ZKHWKHU� WKHUH� ZHUH� DQ\� DSSDUHQWO\
UHDVRQDEOH� JURXQG>V@� IRU� WKH� DFWLRQ� WDNHQ� E\� WKH� FRXUW
EHORZ�´� �0RUHRYHU��XQOHVV� WKH� UHFRUG�VKRZV� WKDW� WKH� WULDO
FRXUW¶V� UXOLQJ�ZDV�SDOSDEO\�HUURQHRXV��D�PLVDSSOLFDWLRQ�RI
ODZ��RU�D�PDQLIHVW�DEXVH�RI�GLVFUHWLRQ��WKLV�FRXUW�ZLOO�DIILUP
WKH�ORZHU�FRXUW¶V�GHFLVLRQ�

��������������

,QMXQFWLYH�UHOLHI��LQ�SDUWLFXODU�D�SUHOLPLQDU\�LQMXQFWLRQ��LV
³FRQVLGHUHG� DQ� H[WUDRUGLQDU\� UHPHG\� DQG� PD\� RQO\� EH
JUDQWHG�LI�WKH�SODLQWLII�KDV�HVWDEOLVKHG�D�FOHDU�ULJKW�WR�WKH
UHOLHI� VRXJKW�´� � ,Q� 3HQQV\OYDQLD�� D� SUHOLPLQDU\� LQMXQFWLRQ
ZLOO�EH�JUDQWHG�RQO\�ZKHUH�D�SDUW\�FDQ�GHPRQVWUDWH�FHUWDLQ
SUHUHTXLVLWHV���7KHUH�PXVW�H[LVW�����D�WKUHDW�RI�LPPHGLDWH
DQG� LUUHSDUDEOH� KDUP�� WKDW� FDQQRW� EH� UHPHGLHG� E\
GDPDJHV������WKH�LQMXU\�WKDW�ZRXOG�UHVXOW�E\�GHQ\LQJ�WKH
LQMXQFWLRQ�PXVW�EH�JUHDWHU�WKDQ�WKH�LQMXU\�E\�JUDQWLQJ�WKH
HTXLWDEOH� UHOLHI�� DQG����� WKH�JUDQW� RI� WKH� LQMXQFWLRQ�PXVW
SURSHUO\� UHVWRUH� WKH� SDUWLHV� WR� WKH� VLWXDWLRQ� DV� LW� H[LVWHG
SULRU� WR� WKH� DOOHJHG� ZURQJIXO� FRQGXFW�� � 8QGHUO\LQJ� WKHVH
WKUHH�UHTXLUHPHQWV��D�FRXUW��VLWWLQJ�LQ�HTXLW\��ZLOO�QRW�JUDQW
DQ�LQMXQFWLRQ�XQOHVV�WKH�FRQGXFW�VRXJKW� WR�EH�HQMRLQHG� LV
DFWLRQDEOH� DQG� DQ� LQMXQFWLRQ� FDQ�� LQ� IDFW�� UHVWULFW� WKH
FRQGXFW�

6FKDHIIHU� Y�� )UH\�� ���� $��G� ����� ������� �3D�� 6XSHU�� ������FLWDWLRQV

RPLWWHG��

7KH�SRZHUV�DQG�GXWLHV�RI�D�YRWLQJ�WUXVWHH�KDYH�EHHQ�VXPPDUL]HG�DV

IROORZV�
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7KH� SRZHUV� DQG� GXWLHV� RI� WKH� WUXVWHHV� DUH� WR� EH
GHWHUPLQHG� IURP� WKH� WUXVW� DJUHHPHQW� DV� D� ZKROH�� QRW
UHDGLQJ� RQH� SURYLVLRQ� WR� QXOOLI\� DQRWKHU� DQG� WKXV� GHIHDW
WKH�WUXVW�

  

,W�LV�D�EUHDFK�RI�WUXVW�WR�YRWH�FRQWUDU\�WR�LWV�WHUPV��RU
IRU� SHUVRQDO� DGYDQWDJH� RXWVLGH� RI� DQG� FRQWUDU\� WR� LWV
SXUSRVH�� � ,W�KDV�EHHQ�KHOG� WKDW�YRWLQJ� WUXVWHHV�FRXOG�QRW
HOHFW�WKHPVHOYHV�RU�RWKHUV�DV�GLUHFWRUV� IRU�WHUPV�RI�RIILFH
WKDW�ZRXOG�RXWODVW�WKH�GXUDWLRQ�RI�WKH�YRWLQJ�WUXVW�

  

7KH� WUXVWHHV� KDYH� YRWLQJ� SRZHUV� DQG� VXFK� DV� DUH
LQFLGHQW� WR� WKHLU� WUXVW�� EXW� DUH� QRW� PDQDJHUV� RI� WKH
FRUSRUDWLRQ��ZKLFK� LV�WKH� IXQFWLRQ�RI� WKH�GLUHFWRUV� HOHFWHG
E\� WKHLU�YRWHV�� �1RU�GRHV� WKH� FUHDWLRQ� RI� WKH� YRWLQJ� WUXVW
JLYH� WKH� WUXVWHH� WKH� SRZHU� WR� GHVWUR\� WKH� EHQHILFLDO
RZQHUVKLS�LQWHUHVWV�LQ�DQ\�PDQQHU�

  

9RWLQJ� WUXVWHHV� VKRXOG� EH� KHOG� WR� DGKHUH� WR� WKH� XVXDO
ILGXFLDU\�SULQFLSOHV�RI�D�WUXVW���7KH�WUXVWHHV�PD\�GHDO�ZLWK
WKH� GHSRVLWLQJ� VWRFNKROGHUV�� EXW� GR� VR� XQGHU� WKH
GLVDELOLWLHV�RI�WUXVWHHV�JHQHUDOO\�

��)OHWFKHU��&\FORSHGLD�&RUS�����������DW�����������������6HH�DOVR�%RJHUW�

7UXVWV�	�7UXVWHHV�������DW�������QG�(G��5HY��������JHQHUDO�UXOHV�RI�WUXVW

ODZ�DSSO\�WR�YRWLQJ�WUXVWV���

$�WUXVWHH�RZHV�D�GXW\�RI�OR\DOW\�WR�WKH�EHQHILFLDULHV�RI�WKH�WUXVW���7KLV

GXW\�LV�VXPPDUL]HG�

����������������������������������

��'XH�WR�WKH�SDXFLW\�RI�GLUHFW�GHFLVLRQDO�DXWKRULW\�LQ�3HQQV\OYDQLD��ZH�KDYH
SODFHG�VXEVWDQWLDO�UHOLDQFH�RQ�DFFHSWHG�WUHDWLVHV�
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3HUKDSV�WKH�PRVW�IXQGDPHQWDO�GXW\�RI�D�WUXVWHH�LV�WKDW
KH�PXVW�GLVSOD\�WKURXJKRXW�WKH�DGPLQLVWUDWLRQ�RI�WKH�WUXVW
FRPSOHWH� OR\DOW\� WR� WKH� LQWHUHVWV� RI� WKH� EHQHILFLDU\� DQG
PXVW�H[FOXGH�DOO�VHOILVK�LQWHUHVW�DQG�DOO�FRQVLGHUDWLRQ�RI�WKH
LQWHUHVWV�RI�WKLUG�SHUVRQV�

  

$� WUXVWHH¶V� GXW\� RI� OR\DOW\� KDV� EHHQ� GHVFULEHG� DV
LQKHUHQW�LQ�WKH�WUXVW�UHODWLRQVKLS���7KLV�GXW\�LV�VRPHWLPHV
VWDWHG� DV� WKH� UXOH� RI� XQGLYLGHG� OR\DOW\�� RU� VLPSO\� WKH
OR\DOW\�UXOH���7KRXJK�VRPHWLPHV�LW�KDV�EHHQ�GLIILFXOW�IRU�WKH
FRXUWV� WR� GHWHUPLQH� ZKHWKHU� WKH� UXOH� VKRXOG� EH� DSSOLHG
XQGHU� WKH� FLUFXPVWDQFHV� RI� WKH� SDUWLFXODU� FDVH�
QHYHUWKHOHVV�WKH�OR\DOW\�UXOH�PD\�EH�VLPSO\�VWDWHG�

$�WUXVWHH�LV�XQGHU�D�GXW\�WR�WKH�EHQHILFLDU\�RI
WKH�WUXVW�WR�DGPLQLVWHU�WKH�WUXVW�VROHO\�LQ�WKH�LQWHUHVW
RI�WKH�EHQHILFLDU\���7KH�WUXVWHH�PXVW�H[FOXGH�DOO�VHOI�
LQWHUHVW��DV�ZHOO�DV�WKH�LQWHUHVW�RI�D�WKLUG�SDUW\��LQ�KLV
DGPLQLVWUDWLRQ� RI� WKH� WUXVW� VROHO\� IRU� WKH� EHQHILW� RI
WKH�EHQHILFLDU\���7KH�WUXVWHH�PXVW�QRW�SODFH�KLPVHOI
LQ� D� SRVLWLRQ� ZKHUH� KLV� RZQ� LQWHUHVWV� RU� WKDW� RI
DQRWKHU�HQWHUV�LQWR�FRQIOLFW��RU�PD\�SRVVLEO\�FRQIOLFW�
ZLWK�WKH�LQWHUHVW�RI� WKH�WUXVW�RU�LWV�EHQHILFLDU\�� �3XW
DQRWKHU� ZD\�� WKH� WUXVWHH� PD\� QRW� HQWHU� LQWR� D
WUDQVDFWLRQ�RU�WDNH�RU�FRQWLQXH�LQ�D�SRVLWLRQ�LQ�ZKLFK
KLV�SHUVRQDO�LQWHUHVW�RU�WKH�LQWHUHVW�RI�D�WKLUG�SDUW\�LV
RU� EHFRPHV� DGYHUVH� WR� WKH� LQWHUHVW� RI� WKH
EHQHILFLDU\�

%RJHUW��7UXVWV�	�7UXVWHHV�������DW����������QG�(G��5HY����������0RUHRYHU�

*RRG� IDLWK� RQ� WKH�SDUW� RI� WKH� WUXVWHH� LV� QRW� D� GHIHQVH
DJDLQVW�D�FODLP�RI�GLVOR\DOW\�� �7KH�LJQRUDQFH�RU�LQQRFHQFH
RI�WKH�WUXVWHH�LV�LUUHOHYDQW�LQ�GHFLGLQJ�ZKHWKHU�WKH�DFW�ZDV

����������������������������������

��6LPLODUO\��7KH�5HVWDWHPHQW��6HFRQG��RI�7UXVWV�VWDWHV�

��������'XW\�RI�/R\DOW\
���� � 7KH� WUXVWHH� LV� XQGHU� D� GXW\� WR� WKH� EHQHILFLDU\� WR

DGPLQLVWHU� WKH� WUXVW� VROHO\� LQ� WKH� LQWHUHVW� RI� WKH
EHQHILFLDU\�
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GLVOR\DO�� DOWKRXJK� LW� PD\� EH� RI� VRPH� LQIOXHQFH� LQ
GHWHUPLQLQJ�WKH�UHOLHI�JUDQWHG�WKH�EHQHILFLDU\�

,W� LV� QRW� QHFHVVDU\� WKDW� WKH� WUXVWHH� VKDOO� KDYH� JDLQHG
IURP�WKH�WUDQVDFWLRQ�LQ�RUGHU�WR� ILQG�WKDW�LW�LV�GLVOR\DO��� ,I
WKH� GHDOLQJ� SUHVHQWHG� FRQIOLFW� RI� LQWHUHVW� DQG� FRQVHTXHQW
WHPSWDWLRQ�WR�WKH�WUXVWHH��LW�ZLOO�EH�YRLGHG�DW�WKH�RSWLRQ�RI
WKH�EHQHILFLDU\��UHJDUGOHVV�RI�JDLQ�RU�ORVV�WR�WKH�WUXVWHH�

  

:LWK� UHVSHFW� WR� VHOI� GHDOLQJ� WUDQVDFWLRQV� WKH� UXOH� RI
XQGLYLGHG� OR\DOW\� KDV� EHHQ� DSSOLHG� SULPDULO\� WR� GHWHU
WUXVWHHV� IURP� WKH� WHPSWDWLRQ� WR� IDYRU� WKHPVHOYHV
LQGLYLGXDOO\� RYHU� WKHLU� EHQHILFLDULHV�� � )RU� WKLV� UHDVRQ� D
GHIHQVH� WKDW� WKH� WUXVWHH� DFWHG� LQ� JRRG� IDLWK�� RU� WKDW� IDLU
YDOXH�ZDV�SDLG��RU�WKDW�WKH�WUXVW�LQFXUUHG�QR�ORVV��RU�WKDW
DFWXDO�EHQHILW�DFFUXHG� WR� WKH�WUXVW�� KDV�QRW� EHHQ�DOORZHG
E\�WKH�FRXUWV�

,G��DW��������

,Q� DGGLWLRQ� WR� WKHVH� JHQHUDO� SULQFLSOHV�� RXU� H[DPLQDWLRQ� RI

3HQQV\OYDQLD� ODZ� XQFRYHUHG� EXW� D� VLQJOH� FDVH� GHDOLQJ� ZLWK� WKH� ILGXFLDU\

REOLJDWLRQ� RI� D� YRWLQJ� WUXVWHH� WR� WKH� WUXVW� EHQHILFLDULHV�� � ,Q� 0RRUH� Y�

&DOGZHOO�����'	&������3KLOD���������/HZLV��-���ZULWLQJ�IRU�WKH�3KLODGHOSKLD

&RXQW\� 2USKDQV� &RXUW�� H[DPLQHG� WKH� FRQGXFW� DQG� GXWLHV� RI� WZR� YRWLQJ

WUXVWHHV���,Q�0RRUH��SODLQWLIIV�SHWLWLRQHG�WKH�WULDO�FRXUW�WR�UHPRYH�RQH�RU�WZR

RI�WKH�WKUHH�YRWLQJ�WUXVWHHV�RU��DOWHUQDWLYHO\��GLVVROYH�WKH�WUXVW���7KLV�UHOLHI

ZDV�UHTXHVWHG�E\�SODLQWLIIV�EDVHG�RQ�WKHLU�EHOLHI�WKDW�-��(PRWW�&DOGZHOO��-U��

DQG� KLV� PRWKHU�� )UDQFHV� 0�� &DOGZHOO�� �ZKR� FRQVWLWXWHG� D� PDMRULW\� RI� WKH

YRWLQJ�WUXVWHHV�DQG��WKXV��FRXOG�FRQWURO�WKH�YRWLQJ�RI�DOO�WKH�FRPPRQ�VWRFN�

LQWHQGHG�WR�XVH�WKHLU�YRWLQJ�SRZHU�WR�HOHFW�D�QHZ�ERDUG�SOHGJHG�WR�HOHFW�-�
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(PRWW�&DOGZHOO��-U���SUHVLGHQW�RI�WKH�FRUSRUDWLRQ���3ODLQWLIIV�DOOHJHG�WKDW�WKLV

DFWLRQ� FRQVWLWXWHG� DQ� HQMRLQDEOH� EUHDFK� RI� WUXVW� EHFDXVH� WKH� &DOGZHOOV�� DV

YRWLQJ� WUXVWHHV�� ZHUH� XVLQJ� WKHLU� YRWLQJ� SRZHU� WR� SURPRWH� WKHLU� SHUVRQDO

LQWHUHVW�

)ROORZLQJ�D�KHDULQJ�RQ�SODLQWLIIV¶�SHWLWLRQ��WKH�FRXUW�IRXQG�WKDW�-��(PRWW

&DOGZHOO��-U��KDG�DEDQGRQHG�KLV�SODQ�WR�EHFRPH�SUHVLGHQW�RI�WKH�FRUSRUDWLRQ�

DQG�WKDW�KH�DFWHG�LQ�JRRG�IDLWK�DQG�QRW�SXUHO\�IURP�SHUVRQDO�LQWHUHVW��LQ�WKDW

KH� EHOLHYHG� WKHUH� ZHUH� GHILFLHQFLHV� LQ� WKH� EXVLQHVV� WKDW� QHHGHG� WR� EH

DGGUHVVHG�� � )LQDOO\�� LW� IRXQG� WKDW� WKHUH� ZDV� QR� HYLGHQFH� WKDW� )UDQFHV

&DOGZHOO�ZRXOG�XVH�KHU�YRWLQJ�SRZHU�LQ�VXSSRUW�RI�KHU�VRQ¶V�SODQ���%DVHG�RQ

WKHVH�ILQGLQJV��WKH�FRXUW�GHQLHG�SODLQWLII¶V�SHWLWLRQ��VWDWLQJ�

$V�YRWLQJ�WUXVWHHV��DOO�WKUHH�RI�WKH�LQFXPEHQWV�DUH�WUXVWHHV
XQGHU� WKH� ODZ�� DQG� DUH� UHTXLUHG� WR� DFW� LQ� WKH� LQWHUHVW� RI
WKRVH�ZKRP�WKH\� UHSUHVHQW� LQ�D� ILGXFLDU\� FDSDFLW\�� � 7KLV�
KRZHYHU�� GRHV� QRW� QHJDWLYH� DFWLRQ� EDVHG� XSRQ� GLVFUHWLRQ
RU�EHVW�MXGJPHQW��LQ�IDFW��WKH�XVH�RI�VRXQG�GLVFUHWLRQ�DQG
MXGJPHQW�LV�DQ�REOLJDWLRQ�LPSRVHG�XSRQ�ILGXFLDULHV��DQG�LW
XQGRXEWHGO\� ZDV� ZLWKLQ� WKH� FRQWHPSODWLRQ� RI� WKH
VWRFNKROGHUV� DQG� FHUWLILFDWH� KROGHUV� WKDW� WKH� YRWLQJ
WUXVWHHV�KDYLQJ� WKH�SRZHU� WR� HOHFW� WKH�ERDUG� RI� GLUHFWRUV
DQG� WKXV� WR�EULQJ�DERXW�D� UHRUJDQL]DWLRQ�RI� WKH�EXVLQHVV�
PLJKW��LQ�WKH�H[HUFLVH�RI�KRQHVW�DQG�UHDVRQDEOH�GLVFUHWLRQ�
IHHO�WKHPVHOYHV�FDOOHG�XSRQ�VR�WR�DFW�

6XFK�D� WUXVWHH� FDQQRW� EH� LPSHDFKHG� DQG� UHPRYHG� IRU
DFWLQJ� RU� SURSRVLQJ� WR� DFW� DFFRUGLQJ� WR� KLV� RU� KHU� EHVW
MXGJPHQW��DOWKRXJK�WKDW�MXGJPHQW�PLJKW�EH�TXHVWLRQHG�E\
WKH�PLQRULW\� YRWLQJ� WUXVWHH� RU� E\� WKH� VWRFNKROGHUV� RU� E\
WKH�H[HFXWLYHV� RI� WKH� FRUSRUDWLRQ�� � $V�ZH� KDYH� VDLG�� WKH
YRWLQJ� WUXVW� ZDV� VHW� XS� IRU� WKH� YHU\� SXUSRVH� RI� JLYLQJ
SRZHU�WR�D�PDMRULW\�RI� WKUHH�WUXVWHHV�WR�DFW��DFFRUGLQJ�WR
WKHLU� LQIRUPDWLRQ� DQG� MXGJPHQW�� IRU� WKH� EHVW� LQWHUHVWV� RI
WKH�VWRFNKROGHUV�DQG�WKH�EXVLQHVV���7R�MXVWLI\�WKH�UHPRYDO
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RI� VXFK� D� WUXVWHH�� WKHUH� PXVW� EH� HYLGHQFH� RI� FRQGXFW
H[KLELWLQJ�VRPHWKLQJ�PRUH�WKDQ�ZKDW�RWKHUV�PD\�FRQVLGHU
WR� EH� EDG� MXGJPHQW�� LW� PXVW� FOHDUO\� DSSHDU� WKDW� WKH
WUXVWHH� KDG� EHHQ� JXLOW\� RI� ZURQJIXO� FRQGXFW� ±� VRPH
GLVUHJDUG� RI� KLV� ILGXFLDU\� REOLJDWLRQ� DPRXQWLQJ� WR
PDOIHDVDQFH�

0RRUH�DW�������

7KH�FRXUW��KRZHYHU��ZHQW�RQ�WR�VWDWH�

:H�KDYH�FDUHIXOO\�FRQVLGHUHG� WKH�RSLQLRQ�RI�RXU�6XSUHPH
&RXUW�LQ�%U\VRQ�Y��:RRG������3D��������,W�LV�WUXH�WKDW�D
YRWLQJ� WUXVWHHVKLS� LV� E\� DSSRLQWPHQW� RI� WKH� VWRFNKROGHUV
DQG� FHUWLILFDWH� KROGHUV�� DQG� WKH� 6XSUHPH� &RXUW� LQ� WKH
%U\VRQ� FDVH� �ZKLFK� GLG� QRW� LQYROYH� D� YRWLQJ� WUXVW�� VDLG
WKDW�D�WUXVWHH�ZKR�KDV�ORVW�WKH�FRQILGHQFH�RI�WKH�ILGXFLDULHV
ZKR� DSSRLQWHG� KLP� VKRXOG� QRW� FRQWLQXH� LQ� RIILFH�� � 7KH
6XSUHPH�&RXUW�DOVR�VWDWHG�WKDW�LW�LV�QRW�PDWHULDO� WKDW�WKH
WUXVWHH� ZDV� LQQRFHQW� RI� DFWXDO� PLVIHDVDQFH�� WKDW� KLV
FRQGXFW� RXJKW� WR� PHHW� WKH� DSSURYDO� RI� WKRVH� ZKRVH
LQWHUHVWV�DUH�WR�EH�SURWHFWHG��IRU�KLV�VROH�GXW\�LV�WR�WKHP�

,G�DW�����

:H�LQWHUSUHW�WKH�GHFLVLRQ�LQ�0RRUH� WR�EH�FRQVLVWHQW�ZLWK�WKH�JHQHUDO

SULQFLSOHV� JRYHUQLQJ� WUXVWV� RXWOLQHG� VXSUD�� � ,Q�0RRUH�� RQH� RI� WKH� YRWLQJ

WUXVWHHV� SURSRVHG�� EXW� QHYHU� FDUULHG� IRUZDUG�� D� SODQ� WR�PDNH� KLPVHOI� WKH

SUHVLGHQW�RI�WKH�FRUSRUDWLRQ���7KH�FRXUW�IRXQG�WKLV�DFWLRQ�ZDV�WDNHQ�LQ�JRRG

IDLWK�DQG��DV�VXFK��GLG�QRW�MXVWLI\�WKH�H[WUDRUGLQDU\�UHPHG\�RI�UHPRYLQJ�WKH

YRWLQJ�WUXVWHH�RU��DOWHUQDWLYHO\��GLVVROYLQJ�WKH�WUXVW���,W�LV��QRQHWKHOHVV��FOHDU

IURP� WKH� FRXUW¶V� GLVFXVVLRQ� RI�%U\VRQ� WKDW� D� WUXVWHH¶V� VROH� GXW\� LV� WR� WKH

EHQHILFLDULHV� RI� WKH� WUXVW� DQG� WKDW� KLV� FRQGXFW� RXJKW� WR� PHHW� ZLWK� WKHLU

DSSURYDO���7R�WKH�H[WHQW�WKDW�WKH�WUXVWHH�YRWHV�KLV�RU�KHU�VHOI�LQWHUHVW�WR�WKH

H[FOXVLRQ�RI� WKH� RWKHU� EHQHILFLDULHV�� KH� KDV� DFWHG� LQ� EUHDFK� RI� KLV� GXW\� RI
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WUXVW���0RUHRYHU��LW�LV�LUUHOHYDQW�ZKHWKHU�WKH�WUXVWHH¶V�PRWLYH�LV�EHQLJQ�RU�KLV

DFWLRQ�XQGHUWDNHQ�LQ�JRRG�IDLWK��

:H� QHFHVVDULO\� EHOLHYH�� FRQVLVWHQW� ZLWK� WKH� JHQHUDO� SULQFLSOHV

DSSOLFDEOH�WR�WUXVWV�RXWOLQHG�VXSUD��WKDW�ZKLOH�UHPRYDO�RI�D�WUXVWHH�PD\�RQO\

EH�MXVWLILHG�ZKHUH�KH�LV�IRXQG�JXLOW\�RI�VRPH�ZURQJIXO�FRQGXFW��DQG�QRW�MXVW

EDG� MXGJPHQW�� WKDW� DQ� DFWLRQ�� WKRXJK� WDNHQ� LQ� JRRG� IDLWK�� ZKLFK� UXQV

FRQWUDU\� WR� WKH� LQWHUHVWV� RI� WKH� EHQHILFLDU\� RU� LQ� WKH� VHOI�LQWHUHVW� RI� WKH

WUXVWHH��LV�D�YLRODWLRQ�RI�WKH�GXW\�RI�OR\DOW\�DQG�LV�YRLGDEOH�DW�WKH�RSWLRQ�RI

WKH�EHQHILFLDU\���$V�WKH�GHIHQGDQW�LQ�0RRUH�QHYHU�FDUULHG�IRUZDUG�KLV�SODQ

����������������������������������

��:H�QRWH�
7KH�SXEOLF�SROLF\�UHDVRQV�XQGHUO\LQJ�WKH�GXW\�RI�OR\DOW\�DUH
VHYHUDO�� � $� WUXVWHH� LV� H[SHFWHG� WR� DFW� RQ� EHKDOI� RI� WKH
EHQHILFLDU\� ZLWK� DQ� LQGHSHQGHQW� DQG� GLVLQWHUHVWHG
MXGJPHQW�� � ,I� KLV� LQGLYLGXDO� LQWHUHVW� LV� LQMHFWHG� LQWR� WUXVW
PDWWHUV�KH�FDQQRW�UHPDLQ�LQGHSHQGHQW�RU�GLVLQWHUHVWHG���,W
LV� QRW� SRVVLEOH� IRU� DQ\� SHUVRQ� WR� DFW� IDLUO\� LQ� WKH� VDPH
WUDQVDFWLRQ�RQ�EHKDOI�RI�KLPVHOI�DQG�LQ�WKH�LQWHUHVW�RI�WKH
WUXVW� EHQHILFLDU\�� � ,W� LV� RQO\� KXPDQ� WKDW� KH� ZLOO� WHQG� WR
IDYRU� KLV� LQGLYLGXDO� LQWHUHVW�� ZKHWKHU� FRQVFLRXVO\� RU
XQFRQVFLRXVO\��RYHU�WKDW�RI� WKH�EHQHILFLDU\�� �)XUWKHUPRUH�
WKH�FRQILGHQWLDO�QDWXUH�RI�WKH�WUXVW�UHODWLRQVKLS�OHQGV�LWVHOI
WR�VHFUHF\�DQG�FRQFHDOPHQW�RQ�WKH�SDUW�RI�D� WUXVWHH�ZKR
PD\� EH� WHPSWHG� WR� H[SORLW� WKH� WUXVW�� � ,Q� DGGLWLRQ�� HYHQ
WKRXJK�WKH�WUXVWHH�PD\�UHQGHU�DFFRXQWV�WR�WKH�EHQHILFLDU\
RU�WR�WKH�FRXUW��WKH�EHQHILFLDU\¶V�FKDQFH�RI�GLVFRYHULQJ�WKH
GLVOR\DO� DFW� LV� UHPRWH�� WKXV�� DV� D� SUDFWLFDO� PDWWHU�� WKH
EHQHILFLDU\�PD\�KDYH�QR�RSSRUWXQLW\�WR�REMHFW�RU�WR�REWDLQ
UHOLHI�

�%RJHUW��7UXVWV�	�7UXVWHHV��������DW�������QG�(G��5HY��������
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WR�PDNH�KLPVHOI�SUHVLGHQW�RI�WKH�FRUSRUDWLRQ��WKH�FRXUW�ZDV�QHYHU�IDFHG�ZLWK

WKH�TXHVWLRQ�RI�YRLGLQJ�GHIHQGDQW¶V�DFWLRQ�

2XU� UHVHDUFK� KDV� IXUWKHU� XQFRYHUHG� ,Q�5H� )ODJJ¶V� (VWDWH�� ���� 3D�

�������$��G������������ZKLFK�GHOLQHDWHV�DQ�LPSRUWDQW�FDYHDW�WR�D�WUXVWHH¶V

GXW\�RI�XQGLYLGHG�OR\DOW\�WR�WKH�WUXVW�EHQHILFLDU\�����)ODJJ�GRHV�QRW�LQYROYH�D

YRWLQJ�WUXVW��EXW�WKH�FRQIOLFW�RI�LQWHUHVW�IDFHG�E\�WKH�WUXVWHH�LV�VLPLODU�WR�WKH

FRQIOLFW�LQ�WKH�SUHVHQW�FDVH�� � ,Q�)ODJJ�� WKH�EHQHILFLDULHV�RI�D�WHVWDPHQWDU\

WUXVW�SHWLWLRQHG�WR�VHW�DVLGH�UHGHPSWLRQV�RI�SUHIHUUHG�VWRFN��ZKLFK�ZHUH�SDUW

RI� WKH� WUXVW� HVWDWH�� RQ� WKH� JURXQGV� WKDW� WKH� WUXVWHHV� DOVR� FRQWUROOHG� WKH

UHGHHPLQJ�FRUSRUDWLRQ�DQG�WKXV�ZHUH�LQ�YLRODWLRQ�RI�WKHLU�GXW\�RI�XQGLYLGHG

OR\DOW\�� �7KHUH�ZDV�QR�HYLGHQFH�RI� IUDXG� LQ�WKH�FDVH�� WKH� WUXVWHHV�DQG� WKH

FRUSRUDWLRQ� DFWHG� LQ� JRRG� IDLWK� LQ� PDNLQJ� WKH� UHGHPSWLRQV� DQG� WKH

FKDOOHQJHG� DFWLRQ� ZDV� ZLWKLQ� WKH� SURYLVLRQV� RI� WKH� ZLOO�� � 7KH� WULDO� FRXUW�

QRQHWKHOHVV��VHW�DVLGH�WKH�FRQWHVWHG�WUDQVDFWLRQ�UHDVRQLQJ�

,Q�YRWLQJ� IRU�WKH� UHGHPSWLRQ�� >WKH� WUXVWHH@�ZDV�ERXQG� WR
VHUYH� WKH� EHVW� LQWHUHVWV� RI� WKH� WUXVW�� DQG� ZDV� DOVR� GXW\
ERXQG� WR�VHUYH� WKH�EHVW� LQWHUHVWV� RI� WKH� FRUSRUDWLRQ�� �+H
FRXOG� QRW� GR� ERWK� DW� RQFH� ���� WKH� H[LVWHQFH� RI� WKH
FRQIOLFW� RI� LQWHUHVW� LSVR� IDFWR� GLVTXDOLILHG� KLP� IURP
DFWLQJ���$JDLQ��LW�LV�XQQHFHVVDU\�WR�GHWHUPLQH�ZKHWKHU
KH�ZDV� LQ� IDFW� LQIOXHQFHG�HYHQ� WR�WKH� VOLJKWHVW� GHJUHH�E\
DQ\� VHOILVK� PRWLYH� LQ� YRWLQJ� IRU� UHGHPSWLRQ�� LW� LV� WKH

����������������������������������

���:H�QRWH� WKDW�QHLWKHU� WKH� WULDO� FRXUW�QRU� WKH�SDUWLHV�KDYH�FLWHG�)ODJJ� RU
RWKHUZLVH� FDOOHG� RXU� DWWHQWLRQ� WR� LWV� KROGLQJ�� � $� VLQJOH� UHIHUHQFH� WR� )ODJJ
GRHV� DSSHDU� LQ� DSSHOODQWV¶� EULHI� DW� S����� � 7KLV� UHIHUHQFH�� KRZHYHU�� RQO\
HFKRHV�WKH�JHQHUDO�SULQFLSOH�WKDW�WKH�WUXVWHH�PD\�RQO\�DFW�LQ�WKH�LQWHUHVW�RI
WKH�EHQHILFLDU\�RI�WKH�WUXVW�
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FRQIOLFW�RI�LQWHUHVWV�UDWKHU�WKDQ�EDG�IDLWK�ZKLFK�LV�WKH
GHWHUPLQDWLYH�IDFWRU�

)ODJJ��VXSUD�DW��������$��G������HPSKDVLV�LQ�RULJLQDO��

2Q�DSSHDO��WKH�6XSUHPH�&RXUW�UHYHUVHG��FRQFOXGLQJ�WKDW�WKH�LQWHQWLRQ

RI�WKH�WHVWDWRU�LQ�KLV�ZLOO�FDQQRW�EH�VHW�DVLGH�LQ�WKH�DEVHQFH�RI�EDG�IDLWK�RQ

WKH�SDUW�RI�WKH�WUXVWHH��HYHQ�ZKHUH�D�FRQIOLFW�RI�LQWHUHVW�H[LVWV�� �7KH�&RXUW

UHDVRQHG�

7KH�ZLOO� VKRZV� WKDW� WKH� WHVWDWRU� KDG� WKH� FRQIOLFW� LQ�PLQG
ZKHQ�KH�PDGH�LW�DQG�OHIW�LW�WR�EH�RQH�RI�WKH�FRQGLWLRQV�RI
KLV� WHVWDPHQWDU\� GLVSRVLWLRQV� WR� EH� GHDOW� ZLWK� GXULQJ
DGPLQLVWUDWLRQ�� � +H� NQHZ� WKH� SUHIHUUHG� VWRFN� ZDV� LVVXHG
VXEMHFW� WR� UHGHPSWLRQ� �� �� �� DQG� KH� NQHZ� WKDW� E\� KLV
EHTXHVW� KH� ZDV� JLYLQJ� XQUHVWULFWHG� YRWLQJ� SRZHUV� LQ� WKH
FRUSRUDWLRQ�WR�KLV�VRQ�ZKR�KDG�EHHQ�KLV�SDUWQHU�����������7KH
FRQIHUUHG� ULJKW� WR� H[HUFLVH� DOO� WKHVH� SOHQDU\� SRZHUV� RI
RZQHUVKLS�QHFHVVDULO\�PRGLILHG�RU�GLVSODFHG��WKH�RWKHUZLVH
DEVROXWH�OLPLWDWLRQ�DJDLQVW�VHOI�GHDOLQJ���7KLV�UHFRUG�VKRZV
WKDW�WKH�FRQIOLFW�RI�LQWHUHVW�GLG�QRW�GLVTXDOLI\�WKH�WUXVWHHV�
LW�VKRZV�WKDW�WKH\�DFWHG�LQ�JRRG�IDLWK�LQ�ZKDW�WKH\��DFWLQJ
DV�UHDVRQDEOH�PHQ�WKRXJKW�ZDV�IRU�WKH�EHVW�LQWHUHVW�RI�WKH
WUXVW�

��������������������

>:@KHUH�WKH�SRZHU��LQGHHG�GXW\��WR�HQJDJH�LQ�VHOI�GHDOLQJ
LV�QHFHVVDULO\�LPSOLHG�LQ�WKH�WHUPV�RI�WKH�WHVWDWRU¶V�ZLOO�WKH
YDOLG� H[HUFLVH� RI� WKDW� SRZHU�ZLOO� QRW� EH� VHW� DVLGH� E\� WKLV
FRXUW�� � :H� GR� QRW� ZLVK� WR� LPSDLU� WKH� YDOXH� RI� WKH� UXOH
DJDLQVW�VHOI�GHDOLQJ�ZKHQ�SURSHUO\�DSSOLHG�� �7HVWDPHQWDU\
SURYLVLRQV� PXVW� EH� JLYHQ� HIIHFW� QRWZLWKVWDQGLQJ� WKH
H[LVWHQFH� RI� WKH� VHOI�GHDOLQJ� UXOH�� LW� LV� QRW� WKH� DEVWUDFW
FRQIOLFW� EXW� WKH� DGPLQLVWUDWLRQ� WKDW� LV� GHFLVLYH� DQG
DGPLQLVWUDWLRQ�LV�VXEMHFW�WR�WKH�FRQWURO�RI�WKH�FRXUW�

,G��DW�����������$��G��������
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+HUH�� LW� LV� FOHDU� WKDW� WKH� VHWWORUV� RI� WKH� :DUHKLPH� 9RWLQJ� 7UXVW

FRQWHPSODWHG� DQG� FUHDWHG� DQ� LQKHUHQW� FRQIOLFW� RI� LQWHUHVW� IRU� WKH� YRWLQJ

WUXVWHH�� � 7KH� WHUPV� RI� WKH� WUXVW� SURYLGHG� WKDW� WKH� YRWLQJ� WUXVWHH� ZRXOG

H[HUFLVH�D�FRQWUROOLQJ�LQWHUHVW�LQ�+)&�DQG�WKH�VHWWORUV�HQWHUHG�LQWR�WKH�WUXVW

DJUHHPHQW�ZLWK�WKH�NQRZOHGJH�WKDW�$ODQ�:DUHKLPH��WKH�GHVLJQDWHG�WUXVWHH�

ZDV�DOVR�WKH�FKDLUPDQ�DQG�&(2�RI�+)&���,W�LV�IXUWKHU�FOHDU�IURP�WKH�UHFRUG

WKDW�WKH�VHWWORUV�ZHUH�DZDUH�WKDW� -RKQ�:DUHKLPH�ZRXOG�VXFFHHG�KLV� IDWKHU

DV�WUXVWHH�DV�ZHOO�DV�FKDLUPDQ�DQG�&(2�RI�+)&�

:LWK�UHJDUG�WR�WKH�SRZHUV�YHVWHG�LQ�WKH�WUXVWHH��WKH�DJUHHPHQW�VWDWHG

WKH�VHWWORUV�EHOLHYHG�WKDW�LW�ZDV� LQ� WKHLU�DQG�+)&¶V�EHVW� LQWHUHVW� WR�DOORZ�D

VLQJOH�WUXVWHH�WR�YRWH�WKHLU�VKDUHV�DQG��WKXV��FRQWURO�WKH�FRPSDQ\���1RW�RQO\

GLG� WKH� VHWWORUV� JLYH� WKH� YRWLQJ� WUXVWHH� D� FRQWUROOLQJ� LQWHUHVW� LQ� +)&�� WKH\

FRQIHUUHG� XSRQ� KLP� YLUWXDOO\� XQUHVWULFWHG� YRWLQJ� SRZHUV�� � 7KH� WUXVWHH�ZDV

YHVWHG�ZLWK�WKH�DXWKRULW\�WR�H[HUFLVH�DOO�ULJKWV�RI�HYHU\�NLQG�JUDQWHG�WR�WKH

VKDUHKROGHUV���7KH�RQO\�OLPLW�SODFHG�XSRQ�WKH�WUXVWHH�ZDV�WKDW�³KH�H[HUFLVH

WKHVH�ULJKWV�LQ�DFFRUGDQFH�ZLWK�KLV�RZQ�EHVW�MXGJPHQW�´

7KH�WULDO�FRXUW�FRQFOXGHG��IROORZLQJ�KHDULQJV� LQ� WKH�PDWWHU�� WKDW�-RKQ

:DUHKLPH�YRWHG� WKH� WUXVW� VKDUHV� LQ� IDYRU� RI� WKH�SURSRVHG� DPHQGPHQWV� LQ

WKH� JRRG� IDLWK� EHOLHI� WKDW� WKH\� ZHUH� LQ� WKH� EHVW� LQWHUHVW� RI� DOO� WKH

VKDUHKROGHUV� RI� +)&�� LQFOXGLQJ� WKH� YRWLQJ� WUXVW� EHQHILFLDULHV�� � ,W� IXUWKHU

FRQFOXGHG� WKDW� WKH� DGRSWLRQ� RI� WKH� SURSRVHG� DPHQGPHQWV� EHQHILWHG� DOO

VKDUHKROGHUV� EHFDXVH� WKH\� FUHDWHG� D� VWDEOH� JRYHUQDQFH� VWUXFWXUH� ZKLFK
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ZRXOG� DOORZ� WKH� EXVLQHVV� WR� UHPDLQ� FRPSHWLWLYH� DQG� RQ� D� VRXQG� ILQDQFLDO

IRRWLQJ���7KH�UHFRUG�VXSSRUWV�WKHVH�ILQGLQJV�

$W� ILUVW� EOXVK�� LW� DSSHDUV� WKDW� XQGHU� WKH� UXOH� RI� )ODJJ�� WKH� YLUWXDOO\

XQUHVWULFWHG� SRZHUV� JUDQWHG� -RKQ� :DUHKLPH� DV� WUXVWHH� ZRXOG� PRGLI\� RU

GLVSODFH�KLV�DEVROXWH�GXW\�RI�OR\DOW\�DQG�WKH�OLPLWDWLRQ�DJDLQVW� VHOI�GHDOLQJ�

$V� WKH� WULDO� FRXUW� IRXQG� WKDW� -RKQ�:DUHKLPH�� DV� WUXVWHH�� YRWHG� WKH� VKDUHV

KHOG�E\�WKH�WUXVW�IRU�WKH�SURSRVHG�DPHQGPHQWV�LQ�WKH�JRRG�IDLWK�H[HUFLVH�RI

KLV�EHVW�MXGJPHQW��LW�ZRXOG�DSSHDU�WKDW�)ODJJ� UHTXLUHV�WKH�FRQFOXVLRQ�WKDW

WKH� DGRSWLRQ� RI� WKH� DPHQGPHQWV� ZHUH� ZLWKLQ� WKH� JUDQW� RI� SRZHU� WR� WKH

WUXVWHH� DQG�PD\�QRW� EH� VHW� DVLGH�� �+RZHYHU�� IRU� WKH� UHDVRQV�ZH� QRZ� VHW

IRUWK�� ZH� EHOLHYH� WKDW� WKH� UXOH� DQQRXQFHG� LQ� )ODJJ� LV� LQDSSOLFDEOH� LQ� WKLV

FDVH�DQG�WKDW�)ODJJ�LV�GLVWLQJXLVKDEOH�RQ�LWV�IDFWV�

,Q�%URZQ�Y��0F/DQDKDQ������)��G�������WK�&LU���������ZKLFK�ZLOO�EH

GLVFXVVHG�PRUH�IXOO\�LQIUD��WKH�WUXVWHHV�RI�D�YRWLQJ�WUXVW�ZKLFK�FRQWUROOHG�D

FRUSRUDWLRQ��DPHQGHG�WKH�FRPSDQ\�FKDUWHU�RQ�WKH�HYH�RI� WKH�H[SLUDWLRQ�RI

WKH� WUXVW�� � 7KHVH� DPHQGPHQWV� HIIHFWLYHO\� DOWHUHG� WKH� YRWLQJ� ULJKWV� RI� WKH

FRPSDQ\¶V� VKDUHKROGHUV� DQG� DOORZHG� WKH� WUXVWHHV� WR� UHWDLQ� FRQWURO� RI� WKH

FRUSRUDWLRQ� DIWHU� WKH� H[SLUDWLRQ� RI� WKH� YRWLQJ� WUXVW�� � :LWK� UHVSHFW� WR� WKH

VKDUHKROGHUV¶�YRWLQJ�ULJKWV��WKH�FRXUW�VWDWHG�

:KLOH� LW� LV� WUXH� WKDW� ZRUGV� RI� $UWLFOH� 9,,� JUDQW� EURDG
DXWKRULW\�WR�DOWHU�FDSLWDO�VWRFN�LQ�DPRXQW��FODVVLILFDWLRQ�DQG
SUHIHUHQFH��WKLV�$UWLFOH��ZKHQ�UHDG�LQ�WKH�OLJKW�RI�HTXLWDEOH
GRFWULQHV�DIIHFWLQJ�WUXVWV�DQG�LQ�FRQQHFWLRQ�ZLWK�$UWLFOH�;�
FDQQRW� EH� FRQVLGHUHG� WR� JUDQW� XQOLPLWHG� DXWKRULW\� WR� WKH
WUXVWHHV���&HUWDLQO\�LW�VKRXOG�QRW�EH�FRQVWUXHG�DV�D�JUDQW�RI
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DXWKRULW\� WR� GLPLQLVK� VR� JUHDWO\� WKH� YDOXH� RI� WKH� VWRFN�
$SSOLFDWLRQ� RI� %DFRQ�� ���� 1�<�� ��� ��� 1�(��G� ����� � ,W
FDQQRW� EH� VDLG� WKDW� YRWLQJ� SRZHU� ODFNV� WKH� TXDOLW\� RI
SURSHUW\� PHULWLQJ� � MXGLFLDO� SURWHFWLRQ�� � 6WRNHV� Y�
&RQWLQHQWDO�7UXVW�&R��� ����1�<�� ����� ���1�(�� ������ ��
/�5�$��1�6��� ����� �� $QQ�&DV�� ����� � &I�� 0LOHV� Y�� 6DIH
'HSRVLW� 	� 7UXVW� &R��� ���� 8�6�� ����� ��� 6�&W�� ����� ��
/�(G�������7KRP�Y��%DOWLPRUH�7UXVW�&R�������0G������
���� $������ � 7KH� YRWLQJ� VWUHQJWK� DWWDFKLQJ� WR� VKDUHV� RI
VWRFN� LV� DV� PXFK� D� SURSHUW\� ULJKW� DV� DQ\� HOHPHQW� RI
GRPLQLRQ� SRVVHVVHG� E\� DQ� RZQHU� RI� UHDOW\�� � 6HH�� DOVR�
5RKUOLFK��/DZ�DQG�3UDFWLFH�RI�&RUSRUDWH�&RQWURO�����
���� )UH\�� 6KDUHKROGHUV¶� 3UHHPSWLYH� 5LJKWV�� ��� <DOH
/�-��� ����� ����� 'ULQNHU�� 7KH� 3UHHPSWLYH� 5LJKW� RI
6KDUHKROGHUV�����+DUYDUG�/��5HY������

%URZQ�DW�������

:H�EHOLHYH�WKDW�WKH�FULWLFDO�GLVWLQFWLRQ�EHWZHHQ�)ODJJ�DQG�WKH�FDVH�DW

EDU�LQYROYHV�WKH�LVVXH�RI�WKH�IXQGDPHQWDO�DOWHUDWLRQ�RI�QDWXUH�RI�WKH�FRUSXV

RI�WKH�WUXVW��RU�LQ�RWKHU�ZRUGV��WKH�GLPLQXWLRQ�RI�WKH�SURSHUW\�ULJKWV�KHOG�E\

WKH�WUXVW�EHQHILFLDULHV���)ODJJ�LQYROYHG�D�VLPSOH�PDWWHU�RI�DGPLQLVWUDWLRQ�RI

WKH�WUXVW����WKH�H[HUFLVH�RI� WKH� WUXVWHHV¶�EURDG�SRZHU� WR� UHGHHP�VKDUHV� RI

SUHIHUUHG�VWRFN���7KH�WUXVWHHV�LQ�)ODJJ�ZHUH�FKDUJHG�ZLWK�SURYLGLQJ�LQFRPH

WR�WKH�WUXVW�EHQHILFLDULHV�� �5HGHPSWLRQ�RI�WKH�SUHIHUUHG�VWRFN�ZDV�D�VLPSOH

PDWWHU� LQYROYLQJ� DGPLQLVWUDWLRQ� ZKLFK� IXUWKHUHG� WKH� VWDWHG� SXUSRVH� RI� WKH

WUXVW���7KH�FRXUW�LWVHOI�QRWHG�WKH�UHDO�REMHFWLRQ�RI�WKH�EHQHILFLDU\�DSSHDUHG�WR

EH� WKDW� WKH� FKDQJH� LQ� LQYHVWPHQW� FRXOG� UHVXOW� LQ� D� FKDQJH� LQ� LQFRPH�� EXW

����������������������������������

��� :H� QRWH� WKDW� WKH� YRWLQJ� WUXVW� DJUHHPHQW� LQ� WKLV� FDVH� SURYLGHG� IRU� D
PHHWLQJ�RI�DOO�YRWLQJ�WUXVW�EHQHILFLDULHV�RQ�DQ\�PDWWHU�DIIHFWLQJ�WKHLU�ULJKWV



-��$��������

������

WKDW�ZDV�QRW�WKH�ILQDO�WHVW��UDWKHU�WKH�JRRG�IDLWK�FRQGXFW�RI�WKH�WUXVWHHV�ZDV

WKH�GHWHUPLQDWLYH�IDFWRU���:H�QRWH�WKDW�WKHUH�ZDV�QR�HYLGHQFH�RU�DOOHJDWLRQ

WKDW�WKH�FKDOOHQJHG�WUDQVDFWLRQV�LQ�)ODJJ� UHVXOWHG�LQ�DQ\�GLPLQXWLRQ�RI�WKH

FRUSXV�RI�WKH�WUXVW�RU�WKDW�WKH\�ZHUH�XQGHUWDNHQ�DW�DQ\WKLQJ�RWKHU�WKDQ�IXOO

DQG�IDLU�YDOXH���

,Q�WKH�SUHVHQW�FDVH��ZH�DUH�FRQIURQWHG�E\�D�KRUVH�RI�D�GLIIHUHQW�FRORU�

7KLV� FDVH� GRHV� QRW� LQYROYH� D� VLPSOH�PDWWHU� RI� DGPLQLVWUDWLRQ� RU� WKH�PHUH

�������������������������������������������������������������������������������������������������������������

DQG� RIIHUHG� WKH� EHQHILFLDULHV� WKH� DELOLW\� WR� YRWH� RQ� DQ\� VXFK� SURSRVHG
PHDVXUH�
���7KH�GLVVHQW�ZRXOG� ILQG�)ODJJ� FRQWUROOLQJ� LQ� WKLV�FDVH�DQG�QRWHV� WKDW�WKH
SULQFLSOHV�HVSRXVHG�LQ�)ODJJ�KDYH�EHHQ�DSSOLHG�ZKHUH�D� WUXVWHH�YRWHG�� ³LQ
IDYRU� RI� FRUSRUDWH�PHDVXUHV�ZKLFK�GLPLQLVKHG� WKH� YRWLQJ� VWUHQJWK� RI� WUXVW
VKDUHV�´� �:H� WDNH�H[FHSWLRQ�ZLWK� WKLV�VWDWHPHQW��DV�WKH�FDVHV�SURIIHUHG� LQ
VXSSRUW�RI�WKLV�VWDWHPHQW�GR�QRW�XQGHUPLQH�RXU�DQDO\VLV�RU�FRQFOXVLRQ�WKDW
)ODJJ�LV�QRW�FRQWUROOLQJ�

7KH�GLVVHQW�UHOLHV�SULQFLSDOO\�RQ�,Q�5H�6WHHOH¶V�(VWDWH������3D������
����$��G������������DQG�,Q�5H�3LQFXV¶�(VWDWH������3D�����������$��G���
�������� � ,Q�QHLWKHU�RI� WKHVH�FDVHV��KRZHYHU��ZHUH� WKH� YRWLQJ� ULJKWV� RI� WKH
WUXVW� �EHQHILFLDULHV�FRPSURPLVHG�IRU�WKH�EHQHILW�RI� WKH�WUXVWHH��� ,Q�6WHHOH�
WKH� GLVWULEXWLRQ� RI� D� VWRFN� GLYLGHQG� LQ� NLQG� WR� WKH� LQFRPH� EHQHILFLDU\
GHFUHDVHG� WKH� YRWLQJ� VWUHQJWK� RI� WKH� WUXVW�� EXW� LW� DFWXDOO\� LQFUHDVHG� WKH
YRWLQJ�SRZHU�RI�WKH�EHQHILFLDU\�

,Q�3LQFXV��WKHUH�ZDV�QR�GLPLQXWLRQ�LQ�WKH�YRWLQJ�VWUHQJWK�RI�WKH�VWRFN
KHOG� LQ� WUXVW� IRU� WKH� EHQHILFLDU\�� � 7HVWDWRU� KHOG� D� PLQRULW\� LQWHUHVW� LQ
FRUSRUDWLRQ�� � $FWLRQV� RI� WKH� WUXVWHH� ZLWK� UHVSHFW� WR� RWKHU� VKDUHKROGHUV
HQVXUHG�WKDW�WKH�PLQRULW\�LQWHUHVW�KHOG�E\�WKH�WUXVW�FRXOG�QRW�EH�FRPELQHG
ZLWK� RWKHU� PLQRULW\� LQWHUHVWV� WR� JDLQ� FRQWURO� RI� FRUSRUDWLRQ�� � 7KH� FRXUW
FRQFOXGHG�WKH�WUXVW� FRQWLQXHG� WR�SRVVHVV�WKH�VDPH�TXDQWXP�RI�VWRFN�DIWHU
WKH�WUXVWHH�XQGHUWRRN�WKH�FKDOOHQJHG�DFWLRQV�DQG�DOVR�WKDW�WKH�PDUNHWDELOLW\
DQG�YDOXH�RI�WKH�VWRFN�KDG�QRW�EHHQ�DIIHFWHG�

$V� WR� WKH� UHPDLQLQJ� FDVHV� FLWHG� E\� WKH� GLVVHQW�� HDFK� LQYROYHV� WKH
TXHVWLRQ� RI� WKH� GLVWULEXWLRQ� RI� D� VWRFN� GLYLGHQG� WR� WKH� LQFRPH� EHQHILFLDU\�
7KH�LVVXH�RI�GLPLQXWLRQ�RI�HLWKHU�WKH�WUXVW¶V�RU�EHQHILFLDU\¶V�YRWLQJ�SRZHU�ZDV
QRW�DW�LVVXH���,Q�DQ\�HYHQW��D�VWRFN�GLYLGHQG�LQ�NLQG�SD\DEOH�IURP�WKH�WUXVW�WR
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H[HUFLVH�RI�WKH�WUXVWHH¶V�SRZHU�IRU�GLVFUHWLRQDU\�EXVLQHVV�SXUSRVHV���5DWKHU�

LW�SUHVHQWV�XV�ZLWK�DFWLRQV�E\�WKH�WUXVWHH�WKDW�IXQGDPHQWDOO\�DOWHU�WKH�YHU\

FRUSXV�RI�WKH�WUXVW�±�WKH�YRWLQJ�ULJKWV�KHOG�LQ�WUXVW�IRU�WKH�EHQHILFLDULHV�

7KH� 9RWLQJ� 7UXVW� $JUHHPHQW� SURYLGHV� WKDW� WKH� VHWWORUV� ZRXOG� HDFK

DVVLJQ� DQG� GHOLYHU� KLV� RU� KHU� &ODVV� %� VWRFN� FHUWLILFDWHV� �ZKLFK� UHSUHVHQW

+)&¶V� YRWLQJ� VWRFN�� WR� WKH� WUXVWHH� ZKR� VKDOO� FDXVH� WKH� VWRFN� WR� EH

WUDQVIHUUHG�WR�KLPVHOI�DV�YRWLQJ�WUXVWHH�RQ�WKH�ERRNV�RI�WKH�FRUSRUDWLRQ���7KH

DJUHHPHQW�IXUWKHU�SURYLGHV�WKDW�WKH�WUXVW�FRQWLQXH�IRU�D�SHULRG�RI�WHQ�\HDUV

IURP� WKH� GDWH� RI� FUHDWLRQ�� �8SRQ� WHUPLQDWLRQ�� WKH� DJUHHPHQW� UHTXLUHV� WKH

WUXVWHH� WR� VXUUHQGHU� WKH� &ODVV� %� VWRFN� FHUWLILFDWHV� WR� WKH� VHWWORUV� RU� WKHLU

VXFFHVVRUV�LQ�LQWHUHVW���8QGHU�WKH�SURSRVHG�DPHQGPHQWV��WKH�&ODVV�%�VWRFN

ZRXOG� VWLOO� EH� VXUUHQGHUHG�EXW� WKH� ULJKWV� DWWDFKHG� WR� HDFK� VKDUH�ZRXOG� EH

UDGLFDOO\�GLPLQLVKHG�

)ODJJ� LQYROYHG�DQ�RSHQ�HQGHG� ILGXFLDU\�REOLJDWLRQ�WR�SURYLGH� LQFRPH

IRU�WKH�OLIH�RI�WKH�WUXVW�EHQHILFLDU\�DQG�XSRQ�KHU�GHDWK�WR�KHU�FKLOGUHQ���7KH

FRQIOLFW� RI� LQWHUHVW� SUHVHQW� LQ�)ODJJ� LV� FRQVLVWHQW� ZLWK� WKH� W\SH� RI� FRQIOLFW

WKDW�WKH� WHVWDWRU�ZRXOG�KDYH�FRQWHPSODWHG�DQG�ZRXOG�KDYH� LQWHQGHG� WR�EH

HQIRUFHDEOH���,Q�WKLV�FDVH��WKH�YRWLQJ�WUXVW�ZDV�OLPLWHG�LQ�GXUDWLRQ�WR�D�SHULRG

RI� WHQ� \HDUV�� � 'HVSLWH� WKH� EURDG� JUDQW� RI� DXWKRULW\� WR� WKH� YRWLQJ� WUXVWHH

XQGHU� WKH� WUXVW� DJUHHPHQW�� LW� VHHPV� LPSODXVLEOH� WKDW� WKH� VHWWORUV� HLWKHU

�������������������������������������������������������������������������������������������������������������

WKH� EHQHILFLDU\� ZRXOG� UHVXOW� LQ� DQ� LQFUHDVH� DQG� QRW� D� GHFUHDVH� LQ� WKH
EHQHILFLDU\¶V�YRWLQJ�SRZHU�
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FRQWHPSODWHG�RU�LQWHQGHG�WKDW�WKHLU�IXWXUH�SRZHU�WR�FRQWURO�WKH�FRUSRUDWLRQ

FRXOG� EH� VR� JUHDWO\� FLUFXPVFULEHG�� � ,W¶V� HTXDOO\� DV� LPSODXVLEOH� WKDW� WKH\

ZRXOG�KDYH�HYHU� HYHQ�HQWHUHG� LQWR� VXFK� DQ� DJUHHPHQW� NQRZLQJ� WKDW� VXFK

FRXOG�RFFXU���:H�EHOLHYH�WKDW�VXFK�D�UDGLFDO�VWUXFWXUDO�WUDQVIRUPDWLRQ�RI�WKH

YRWLQJ� ULJKWV� RI� WKH� KROGHUV� RI� WKH� &ODVV� %� YRWLQJ� VWRFN� VKRXOG� RQO\� WDNH

SODFH�ZLWK�WKH�DSSURYDO�RI�D�PDMRULW\�RI� WKH�&ODVV�%�YRWLQJ�VKDUHV��ZLWK�DOO

VKDUHV�EHLQJ�YRWHG�E\� WKHLU�DFWXDO�RU�EHQHILFLDO�RZQHUV�DQG�QRW� WKH� YRWLQJ

WUXVWHH�

)LQDOO\��)ODJJ�HPSKDVL]HG�WKDW�D�FRQIOLFW�RI�LQWHUHVW��DEVHQW�EDG�IDLWK�

FDQQRW�EH�DOORZHG�WR�VHW�DVLGH�WKH� LQWHQW� RI� WKH� WHVWDWRU�PDQLIHVWHG� LQ�KLV

ZLOO��RU�LQ�WKLV�FDVH��WKH�LQWHQW�RI�WKH�VHWWORUV�PDQLIHVWHG�LQ�WKH�9RWLQJ�7UXVW

$JUHHPHQW����,Q�WKH�SUHVHQW�FDVH��KRZHYHU��WKH�WUXVW�WHUPLQDWHV��E\�LWV�RZQ

WHUPV��DIWHU�D�SHULRG�RI�WHQ�\HDUV���7KH�SURSRVHG�DPHQGPHQWV�LQ�WKLV�FDVH

ZHUH�DGRSWHG�OHVV�WKDQ�RQH�\HDU�SULRU�WR�WKH�YRWLQJ�WUXVW¶V�WHUPLQDWLRQ���7KH

SURSRVHG�DPHQGPHQWV�ZHUH�DQ�DWWHPSW��XQGHUWDNHQ�DW� WKH� HOHYHQWK�KRXU�

WR�� LQ� HIIHFW�� SHUSHWXDWH� WKH� WUXVW� DQG� HQVXUH� -RKQ� :DUHKLPH¶V� FRQWLQXHG

FRQWURO� RI� +)&�� � 6HH� H�J�� )OHWFKHU�� &\FORSHGLD� &RUS��� VXSUD� �YRWLQJ

WUXVWHHV�FDQQRW�HOHFW�WKHPVHOYHV�DV�GLUHFWRUV�IRU�WHUPV�RI�RIILFH�WKDW�ZRXOG

RXWODVW�WKH�GXUDWLRQ�RI�WKH�YRWLQJ�WUXVW��WKH�FUHDWLRQ�RI�D�YRWLQJ�WUXVW�GRHV

QRW�JLYH�WKH�WUXVWHH�WKH�SRZHU�WR�GHVWUR\�WKH�EHQHILFLDO�RZQHUVKLS�LQWHUHVWV

LQ�DQ\�PDQQHU��� � ,Q�YLHZ�RI�DOO� WKHVH�FRQVLGHUDWLRQV��ZH� ILQG� WKDW� WKH� UXOH

HQXQFLDWHG� LQ� )ODJJ� LV� LQDSSOLFDEOH� LQ� WKLV� FDVH� DQG� LQ� IDFWXDOO\� VLPLODU
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FDVHV���� � $V� VXFK�� WKH� UXOH� RI� XQGLYLGHG� OR\DOW\� DQG� WKH� OLPLWDWLRQ� DJDLQVW

VHOI�GHDOLQJ�UHWDLQ�WKHLU�IXOO�HIIHFW�

,Q�YLHZ�RI�WKH�JHQHUDO�SULQFLSOHV�LQYROYLQJ�YRWLQJ�WUXVWV��WKH�ODZ�RI�WKLV

&RPPRQZHDOWK�DQG�WKH�SXEOLF�SROLF\�XQGHUO\LQJ�D�WUXVWHH¶V�GXW\�RI�OR\DOW\�

ZH� FDQQRW� VDQFWLRQ� WKH� DFWLRQ� RI� -RKQ�:DUHKLPH� YRWLQJ� WKH� VKDUHV� RI� WKH

YRWLQJ�WUXVWV�LQ�IDYRU�RI�WKH�SURSRVHG�DPHQGPHQWV���7KH�DGRSWLRQ�RI�WKHVH

DPHQGPHQWV��ZKLOH�WDNHQ�IRU�WKH�VWDWHG�UHDVRQV�RI�SUHVHUYLQJ�WKH�LQWHJULW\

RI�+)&
V�YDOXH�DQG�DELOLW\�WR� IXQFWLRQ�SURILWDEO\��ZLOO��QRQHWKHOHVV�� VHUYH� WR

SHUSHWXDWH� WKH� FRQWURO� RI� WKH� FRPSDQ\� E\� -RKQ� :DUHKLPH� IRU� DW� OHDVW

DQRWKHU� ILYH� \HDUV� DQG� SUHFOXGH� WKH� RWKHU� VKDUHKROGHUV�� LQFOXGLQJ� WKH

EHQHILFLDULHV� RI� WKH� WUXVW�� IURP� WKH� DELOLW\� DQG� RSSRUWXQLW\� WR� PDNH� DQ\

PHDQLQJIXO�GHFLVLRQ�FRQFHUQLQJ�WKH�PDQDJHPHQW�RI�+)&�

-RKQ�:DUHKLPH�KDV�SODFHG�JUHDW�HPSKDVLV�RQ�WKH�IDFW�WKDW�KLV�SULPDU\

GXW\�LV�WR�WKH�FRUSRUDWLRQ�DQG�WKDW�KLV�VWHZDUGVKLS�WKHUHRI�KDV�UHVXOWHG�LQ�D

ILQDQFLDOO\� VXFFHVVIXO� FRPSDQ\� DQG� JUHDW� EHQHILW� WR� WKH� FRPSDQ\¶V

����������������������������������

���7KH�GLVVHQW�QRWHV�LQ� IRRWQRWH���WKDW�DW�WKH�WLPH�WKH�VHWWORUV�FUHDWHG�WKH
YRWLQJ�WUXVW��VWDWXWRU\�ODZ�GHFODUHG�LQYDOLG�DQG�XQHQIRUFHDEOH�D�YRWLQJ�WUXVW
WKDW�GLG�QRW�FRQWDLQ�D�SURYLVLRQ�OLPLWLQJ�WKH�WHUP�RI�WKH�WUXVW�WR�D�SHULRG�RI
WHQ�\HDUV�RU�OHVV���6HH����3�6����������������UHSHDOHG���������7KH�9RWLQJ
7UXVW�$JUHHPHQW�LQ�WKLV�FDVH�GRHV�VSHFLILFDOO\� OLPLW� WKH�:DUHKLPH� WUXVWV� WR
WHQ�\HDUV�LQ�GXUDWLRQ��EXW�GRHV�QRW�UHIHUHQFH��������� �:KHWKHU�RU�QRW� WKH
VHWWORUV� ZRXOG� KDYH� H[WHQGHG� WKH� WHUP� RI� WKH� WUXVW� EH\RQG� WKH� WHQ� \HDU
SHULRG�� LI� WKH� ODZ� VR� SHUPLWWHG�� FDQQRW� EH� DVFHUWDLQHG� IURP� WKH� UHFRUG�
&RQWUDU\� WR� WKH�GLVVHQW¶V� FRQFOXVLRQ��ZH� ILQG� LW� VLJQLILFDQW� WKDW� WKH� VHWWORUV
FUHDWHG�WKH�WUXVW�ZLWK�WKH�NQRZOHGJH�DQG�LQWHQW�WKDW�LW�ZRXOG�WHUPLQDWH�DIWHU
D�SHULRG�RI�WHQ�\HDUV���,W�LV�D�IDLU�FRQFOXVLRQ�WKDW�SHUSHWXDWLRQ�RI�FRQWURO�RI
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VKDUHKROGHUV�� � 7KH� DUJXPHQW� WKDW� -RKQ� :DUHKLPH¶V� GXW\� LV� WR� WKH

FRUSRUDWLRQ� DQG� QRW� WR� WKH� EHQHILFLDULHV� RI� WKH� YRWLQJ� WUXVW� PXVW� IDLO�

KRZHYHU�� VLQFH� WKH� FRUSXV� RI� WKH� YRWLQJ� WUXVW� DQG� WKH� RZQHUVKLS� RI� WKH

FRUSRUDWLRQ� DUH� HVVHQWLDOO\� WKH� VDPH�� � (YHQ� LI� ZH� ZHUH� WR� HQJDJH� LQ� WKH

GXELRXV�SURSRVLWLRQ�WKDW�GXW\�WR�WKH�FRUSRUDWLRQ�VXSHUVHGHV�DQ\�GXW\�WR�WKH

WUXVW� EHQHILFLDULHV�� LW�PXVW� VLPLODUO\� IDLO� VLQFH� -RKQ�:DUHKLPH�� KDYLQJ� ZRQ

H[FOXVLYH�SRZHU�WR�DSSRLQW�WKH�HQWLUH�ERDUG�RI�GLUHFWRUV��ZKR��KDYLQJ�EHHQ

VR�DSSRLQWHG��GR�QRW�HQMR\�WKH�VWDWXV�RI�³LQGHSHQGHQW�GLUHFWRUV´���PD\�QRW

LQ� ILGHOLW\� WR� KLV� WUXVWHHVKLS�� H[HUFLVH� KLV� H[HFXWLYH� SRZHU� WR� SHUSHWXDWH� D

SODQ�ZKRVH�VROH�LQVWUXPHQWDWLRQ�LV�WR�GLVHQIUDQFKLVH�EHQHILFLDULHV�IURP�WKHLU

ULJKWIXO�HPSRZHUPHQW�DV�VKDUHKROGHUV��ZKR�RZQ�D�YRLFH�WR�SDUWLFLSDWH�LQ�WKH

DIIDLUV�RI�WKH�FRUSRUDWLRQ�

:H� ILQG� WKH� )RXUWK� &LUFXLW¶V� GHFLVLRQ� LQ�%URZQ� Y��0F/DQDKDQ�� ���

)��G�������WK�&LU��������LQVWUXFWLYH�����,Q�%URZQ��RQH�RI�WKH�EHQHILFLDULHV�RI

D�YRWLQJ�WUXVW�EURXJKW�VXLW�DJDLQVW�WKH�YRWLQJ�WUXVWHHV��VHHNLQJ�WR�VHW�DVLGH

DQ�DPHQGPHQW�WR�WKH�FRPSDQ\�FKDUWHU���3ULRU�WR�WKH�SURSRVHG�DPHQGPHQW�

DOO� RI� WKH� FRPSDQ\¶V� SUHIHUUHG� DQG� FRPPRQ� VWRFN� �LQ� ZKLFK� DOO� WKH

FRPSDQ\¶V�YRWLQJ�SRZHU�ZDV�H[FOXVLYHO\�YHVWHG��ZDV�KHOG�E\�D�YRWLQJ�WUXVW�

ZKLFK�ZDV�WR�WHUPLQDWH�WHQ�\HDUV�DIWHU� LWV� FUHDWLRQ��7KHUH�H[LVWHG��������

�������������������������������������������������������������������������������������������������������������

+)&� E\� WKH� YRWLQJ� WUXVWHH� ZDV� D� PDWWHU� WKDW� ZDV� QHLWKHU� LQWHQGHG� QRU
FRQWHPSODWHG�E\�WKH�VHWWORUV�
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VKDUHV�RI�SUHIHUUHG�VWRFN��UHSUHVHQWLQJ�RQH�YRWH�HDFK��DQG�ZKHQ�D�GLYLGHQG

DUUHDUDJH�H[LVWHG��WKH�SUHIHUUHG�VWRFNKROGHUV�KDG�WKH�H[FOXVLYH�ULJKW�WR�HOHFW

DOO�EXW�RQH�GLUHFWRU���7KHUH�H[LVWHG���������VKDUHV�RI�FRPPRQ�VWRFN��WKUHH

VKDUHV� RI� ZKLFK� HQWLWOHG� WKH� KROGHU� WR� RQH� YRWH�� � 7KH� SRZHU� WR� HOHFW� RQH

GLUHFWRU�ZDV�H[FOXVLYHO\�YHVWHG�LQ�WKH�FRPPRQ�VWRFN�

:LWKRXW� QRWLFH� WR� WKH� EHQHILFLDULHV� RI� WKH� YRWLQJ� WUXVW�� WKH� ERDUG� RI

GLUHFWRUV�SURSRVHG��DQG�WKH�YRWLQJ�WUXVWHHV�DGRSWHG��DQ�DPHQGPHQW�WR�WKH

FRPSDQ\� FKDUWHU�� � 7KLV� DPHQGPHQW�� ���� HOLPLQDWHG� WKH� DUUHDUDJH� FODXVH

ZKLFK�SURYLGHG�IRU�H[FOXVLYH�YRWLQJ�ULJKWV�LQ�WKH�SUHIHUUHG�VWRFN������JUDQWHG

YRWLQJ�ULJKWV�WR�GHEHQWXUH�KROGHUV��FUHDWLQJ���������QHZ�YRWHV�HOLJLEOH�WR�EH

FDVW�RQ�DOO�FRUSRUDWH�PDWWHUV��DQG�����DV�RI�WKH�WHUPLQDWLRQ�RI�WKH�WUXVW��WKH

FRPPRQ�VWRFNKROGHUV�ZRXOG�EH�GHSULYHG�RI�WKHLU�H[FOXVLYH�ULJKW�WR�HOHFW�RQH

GLUHFWRU�

7KH�SODLQWLII�EHQHILFLDU\�DOOHJHG�DQ�DEXVH�RI�WUXVW�E\�WKH�WUXVWHHV��ZKR�

IDFHG�ZLWK�WKH�H[SLUDWLRQ�RI�WKH�YRWLQJ�WUXVW��SURFHHGHG�WR�DPHQG�WKH�FKDUWHU

VR� DV� WR� UHWDLQ� FRQWURO� RI� WKH� FRUSRUDWLRQ� E\� JLYLQJ� YRWLQJ� ULJKWV� WR� WKH

GHEHQWXUHV�� 7KHVH� GHEHQWXUHV� ZHUH� HLWKHU� GLUHFWO\� RU� LQGLUHFWO\� RZQHG� RU

FRQWUROOHG�E\�WKH�YRWLQJ�WUXVWHHV�

7KH� FRXUW�� LQ� FRQFOXGLQJ� WKDW� WKH� DFWLRQ� RI� WKH� WUXVWHHV� ZDV� LQYDOLG

EHFDXVH�LW�FRQVWLWXWHG�DQ�DEXVH�RI�WUXVW�VWDWHG�

�������������������������������������������������������������������������������������������������������������

���:H�QRWH�WKDW�)ODJJ�ZDV�GHFLGHG�E\�RXU�6XSUHPH�&RXUW�VXEVHTXHQW�WR�WKH
�WK� &LUFXLW¶V� GHFLVLRQ� LQ� %URZQ�� ZKLFK�� LQ� DQ\� HYHQW�� GLG� QRW� LPSOLFDWH
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,W� LV� HOHPHQWDU\� WKDW� D� WUXVWHH�PD\� QRW� H[HUFLVH� SRZHUV
JUDQWHG� LQ� D� ZD\� WKDW� LV� GHWULPHQWDO� WR� WKH� FHVWXLV� TXH
WUXVWHQW��QRU�PD\�RQH�ZKR�LV�WUXVWHH�IRU�GLIIHUHQW�FODVVHV
IDYRU� RQH� FODVV� DW� WKH� H[SHQVH� RI� DQRWKHU�� � 6XFK� DQ
H[HUFLVH�RI�SRZHU�LV�LQ�GHURJDWLRQ�RI�WKH�WUXVW�DQG�PD\�QRW
EH� XSKHOG�� HYHQ� WKRXJK� WKH� WKLQJ� GRQH� EH� ZLWKLQ� WKH
VFRSH�RI�SRZHUV�JUDQWHG�WR�WKH�WUXVWHHV�LQ�JHQHUDO�WHUPV�
6HH�.LQJ�Y��5LFKDUGVRQ����&LU�������)��G������������,W�LV
ZHOO� VHWWOHG� WKDW� WKH� GHSRVLWDULHV� RI� WKH� SRZHU� WR� YRWH
VWRFN� DUH� WUXVWHHV� LQ� WKH� HTXLWDEOH� VHQVH�� +HQU\� /�
'RKHUW\� 	� &R�� Y�� 5LFH�� &�&��� ���� )�� ����� ����� DQG� D
YRWLQJ�WUXVW�LV�D�WUXVW�LQ�WKH�DFFHSWHG�HTXLWDEOH�YLHZ���+�0�
%\OOHVE\� 	� &R�� Y�� 'RULRW�� 'HO�&K��� ��� $��G� ����
&KDQGOHU�Y��%HOODQFD�$LUFUDIW�&RUS������'HO�&K���������
$������%DUERXU�Y��:HOG������0DVV����������1�(������

%URZQ��DW�������0RUHRYHU�

>W@KH� IDFW� WKDW� WKH� SRZHU� WR� DPHQG� WKH� FKDUWHU� ZDV
JUDQWHG� LQ� JHQHUDO� WHUPV� E\� WKH� YRWLQJ� WUXVW� DJUHHPHQW
GRHV� QRW� DXWKRUL]H� DQ� DPHQGPHQW� LQ� GHURJDWLRQ� RI� WKH
WUXVW�UHSRVHG�LQ�WKH�WUXVWHHV�

,G��DW�����

7KH� FRXUW� DOVR� FRPPHQWHG� WKDW�� DOWKRXJK� WKH� WUXVWHHV� SRVVHVVHG

EURDG� DXWKRULW\� WR� DOWHU� WKH� FDSLWDO� VWRFN� LQ� DPRXQW�� FODVVLILFDWLRQ� DQG

SUHIHUHQFH��VXFK�SRZHU�GRHV�QRW�JUDQW�XQOLPLWHG�DXWKRULW\� WR�WKH� WUXVWHHV�

LW� ZDV� EH\RQG� WKH� SRZHUV� YHVWHG� LQ� WKH� WUXVWHHV� WR� GLPLQLVK� WKH� YRWLQJ

SRZHU�ZKLFK�WKH\�KHOG�LQ�WUXVW�IRU�WKH�EHQHILFLDULHV�RI�WKH�WUXVW�� �7KH�FRXUW

UHDVRQHG� WKDW� WKH� YRWLQJ� VWUHQJWK� RI� VKDUHV� RI� VWRFN� LV� D� SURSHUW\� ULJKW

PHULWLQJ�MXGLFLDO�SURWHFWLRQ�DQG�WKDW�HYHQ�D�EURDG�JUDQW�RI�SRZHU�WR�D�YRWLQJ

�������������������������������������������������������������������������������������������������������������

3HQQV\OYDQLD�ODZ�
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WUXVWHH� FRXOG� QRW� EH� FRQVWUXHG� DV� WKH� JUDQW� RI� DXWKRULW\� WR� GLPLQLVK� WKH

YDOXH�RI�WKH�VWRFN�

7KH�FRXUW�VXPPHG�XS�WKHVH�FRPPHQWV�

>7@KH� JUDQW� RI� VXFK� SRZHUV� IRU� EXVLQHVV� SXUSRVHV� LV� QRW
WKH� HTXLYDOHQW� RI� VD\LQJ� WKDW� WKH� WUXVWHHV� PD\� E\
XQIHWWHUHG�DFWLRQ�IXUWKHU�WKHLU�RZQ�LQWHUHVW�DW�WKH�H[SHQVH�
DQG�WR�WKH�FOHDU�GHWULPHQW�RI�WKHLU�FHVWXLV�TXH�WUXVWHQW���,W
LV� VHWWOHG� WKDW� ZKHQ� WKH� SHUVRQDO� LQWHUHVWV� RI� D� WUXVWHH
FRQIOLFW�ZLWK�WKH�LQWHUHVWV�RI�KLV�FHVWXL�� WKH�LQWHUHVW�RI�WKH
WUXVWHH�ZLOO�IDOO�

,G��DW�����

)LQDOO\��WKH�FRXUW�UHMHFWHG�WKH�WUXVWHH¶V�GHIHQVH�RI�JRRG�IDLWK�

'HIHQGDQWV� DOVR� VHW� IRUWK� WKHLU� KRQHVW� EHOLHI� WKDW� WKHLU
DFWLRQV�ZHUH�IRU�WKH�EHQHILW�RI�WKH�&RPSDQ\�

,Q�WKLV�FRQQHFWLRQ��WKH�ZRUGV�RI�WKH�&RXUW�LQ�/XWKHU�Y�
&�-�� /XWKHU� &R��� ���� :LV�� ����� ��� 1�:�� ���� ���� ��
$P�6W�5HS�������DSSHDU�SDUWLFXODUO\�DSW���7KH�&RXUW�WKHUH
VDLG�

³1RWKLQJ�FDQ�EH�PRUH�IDOODFLRXV�LQ�FRUSRUDWH�RU
LQ� SRSXODU� JRYHUQPHQW� WKDQ� WKH� DUJXPHQW� WKDW
EHFDXVH�WKH\�KRQHVWO\�EHOLHYH�WKHLU�SROLF\�ULJKW��DQG
DQRWKHU� GDQJHURXV�� WKH\� PD\� ULJKWIXOO\� LQYDGH� WKH
ILHOG� RI� WKH� VXIIUDJH� XSRQ� ZKLFK� SROLF\� UHVWV�� DQG
GLVHQIUDQFKLVH�� LQ� ZKROH� RU� LQ� SDUW�� WKRVH� ZKR
GLVDJUHH�ZLWK�WKHP�´

6XEMHFWLYH� JRRG� IDLWK� FDQQRW� OHQG� YDOLGLW\� WR
WKH�DFWV�RI�WKH�WUXVWHHV�ZKLFK�RSHUDWH�WR�GHSULYH�WKH
FHUWLILFDWH�KROGHUV� RI� YLWDO� ULJKWV�� � ,QGXVWULDO� 	
*HQHUDO�7UXVW�Y��7RG������1�<����������1�(����

,G��DW�����
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,Q� WKH� SUHVHQW� FDVH�� WKH� FRXUW� FRQFOXGHG� WKDW� WKH� DFWLRQ� RI� -RKQ

:DUHKLPH�YRWLQJ�WKH�WUXVW�VKDUHV�LQ�IDYRU�RI�WKH�SURSRVHG�DPHQGPHQWV�ZDV

LQ�WKH�EHVW�LQWHUHVW�RI�DOO�WKH�VKDUHKROGHUV�RI�+)&��LQFOXGLQJ�WKH�YRWLQJ�WUXVW

EHQHILFLDULHV�� � ,W� IXUWKHU� FRQFOXGHG� WKDW� WKH� DGRSWLRQ� RI� WKH� SURSRVHG

DPHQGPHQWV� EHQHILWHG� DOO� VKDUHKROGHUV� EHFDXVH� WKH\� FUHDWHG� D� VWDEOH

JRYHUQDQFH�VWUXFWXUH�ZKLFK�ZRXOG�DOORZ�WKH�EXVLQHVV�WR�UHPDLQ�FRPSHWLWLYH

DQG� RQ� D� VRXQG� ILQDQFLDO� IRRWLQJ�� � :H�� KRZHYHU�� FDQQRW� DJUHH� WKDW� WKH

DFWLRQV� RI� -RKQ�:DUHKLPH�ZHUH�QRW� D� EUHDFK�RI�KLV� ILGXFLDU\� GXWLHV� WR� WKH

WUXVW� EHQHILFLDULHV� RU� WKDW� KLV� SULYDWH� LQWHUHVWV� GLG� QRW� FRQIOLFW� ZLWK� WKH

EHQHILFLDULHV¶�LQWHUHVWV�

$OWKRXJK� WKH� UHFRUG� VXSSRUWV� WKH� WULDO� FRXUW¶V� ILQGLQJ� WKDW� -RKQ

:DUHKLPH�YRWHG�WKH�WUXVW�VKDUHV�IRU�WKH�SURSRVHG�DPHQGPHQWV�LQ�WKH�JRRG

IDLWK�EHOLHI�WKDW�WKH\�ZHUH�LQ�WKH�EHVW�LQWHUHVW�RI� WKH�FRPSDQ\��VXFK�EHOLHI�

)ODJJ� QRWZLWKVWDQGLQJ�� LV� LUUHOHYDQW� IRU� SXUSRVHV� RI� RXU� LQTXLU\�� � 7KH

DGRSWLRQ� RI� WKH� SURSRVHG� DPHQGPHQWV� GLUHFWO\� EHQHILWHG� KLP� E\

SHUSHWXDWLQJ� KLV� FRQWURO�� RU� VXEVWDQWLDOO\� LQFUHDVLQJ� WKH� OLNHOLKRRG� RI� KLV

FRQWLQXHG�FRQWURO��RI�WKH�FRPSDQ\�ZHOO�EH\RQG�WKH�H[SLUDWLRQ�RI�WKH�YRWLQJ

WUXVW���0RUHRYHU��KLV�DFWLRQ�ZRUNHG�WR�WKH�GHWULPHQW�RI�WKH�WUXVW�EHQHILFLDULHV

DV�LW�HIIHFWLYHO\�GLPLQLVKHG�WKHLU�YRWLQJ�SRZHU�DQG�YLUWXDOO\�DVVXUHG�WKDW�WKH\

ZRXOG�EH�ZLWKRXW�DQ\�PHDQLQJIXO� LQSXW�ZLWK� UHJDUG� WR� WKH�PDQDJHPHQW� RI

WKH�FRUSRUDWLRQ���:H��WKHUHIRUH��FRQFOXGH�WKDW�-RKQ�:DUHKLPH�DFWHG�EH\RQG

WKH�OLPLW�RI�KLV�DXWKRULW\�DV�YRWLQJ�WUXVWHH�DQG�EUHDFKHG�KLV�GXW\�RI�OR\DOW\�WR
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WKH�WUXVW�EHQHILFLDULHV���,W�IROORZV�WKDW�WKH�FRXUW�HUUHG�LQ�UHIXVLQJ�WR�JUDQW�DQ

LQMXQFWLRQ� DJDLQVW� -RKQ� :DUHKLPH� YRWLQJ� LQ� IDYRU� RI� WKH� DPHQGPHQWV� WR

FUHDWH�D�QHZ�FODVV�RI�GLVSXWH�UHVROXWLRQ�VWRFN�

2UGHUV� UHYHUVHG�� � &DVH� UHPDQGHG� IRU� IXUWKHU� SURFHHGLQJV� FRQVLVWHQW

ZLWK�WKLV�2SLQLRQ�

-XULVGLFWLRQ�UHOLQTXLVKHG���

3RSRYLFK��-���ILOHV�D�'LVVHQWLQJ�2SLQLRQ

����������������������������������

���'XH�WR�RXU�GLVSRVLWLRQ�RI�DSSHOODQW¶V� ILUVW�LVVXH��ZH�QHHG�QRW�DGGUHVV�KLV
UHPDLQLQJ�LVVXHV���$GGLWLRQDOO\��LQ�YLHZ�RI�RXU�GHFLVLRQ�KHUHLQ��WKH�DSSHDO�DW
����+%*������LV�GLVPLVVHG�
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$SSHOOHH � 1R������+DUULVEXUJ�����

$SSHDO�IURP�WKH�2UGHU�(QWHUHG�-XO\���������
LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�<25.�&RXQW\�

&LYLO�'LYLVLRQ�DW�1R�����68���������

%()25(��� &$9$1$8*+��32329,&+�DQG�%526.<��--�

',66(17,1*�23,1,21�%<�32329,&+��-�� )LOHG�'HFHPEHU��������

8QGHU� 3HQQV\OYDQLD� ODZ�� WKH� ILGXFLDU\� VWDQGDUG� DSSOLFDEOH� LQ� WKH

SUHVHQW�FDVH�LV�WKDW�RI�JRRG�IDLWK���7KHUHIRUH��,�FDQQRW� MRLQ�WKH�PDMRULW\�LQ

KROGLQJ�-RKQ�:DUHKLPH�WR�D�GXW\�RI�XQGLYLGHG�OR\DOW\�

7KH�³OHJDOLW\�RI�DQ�DJUHHPHQW�FRQFHUQLQJ�WKH�YRWLQJ�ULJKWV�RI�FRUSRUDWH

VWRFN�LV�WR�EH�DGMXGJHG�E\�WKH�ODZ�RI�WKH�6WDWH�RI�LQFRUSRUDWLRQ�´��'HLEOHU�Y�

&KDV�+��(OOLRW�&R�������3D���������������$��G����������������� �FLWDWLRQV

RPLWWHG����2XU�%XVLQHVV�&RUSRUDWLRQ�/DZ�SHUPLWV�VKDUHKROGHUV�WR�HQWHU�LQWR

YRWLQJ� WUXVW� DJUHHPHQWV� DQG� DVVXUHV� WKDW� WKH� &RPPRQZHDOWK� RI

3HQQV\OYDQLD�ZLOO�UHVSHFW�WKH�WHUPV�DQG�FRQGLWLRQV�RI�VXFK�DJUHHPHQWV�

2QH�RU�PRUH�VKDUHKROGHUV�RI�DQ\�EXVLQHVV�FRUSRUDWLRQ
PD\��E\�DJUHHPHQW� LQ�ZULWLQJ�� WUDQVIHU� DOO� RU� SDUW� RI
WKHLU�VKDUHV�WR�DQ\�SHUVRQ�IRU�WKH�SXUSRVH�RI�YHVWLQJ
LQ� WKH� WUDQVIHUHH� YRWLQJ� RU� RWKHU� ULJKWV� SHUWDLQLQJ� WR
WKH�VKDUHV�XSRQ�WKH�WHUPV�DQG�FRQGLWLRQV�DQG�IRU�WKH
SHULRG�VWDWHG�LQ�WKH�DJUHHPHQW�

��� 3D�&�6�$�� �� ����� �D�� ������� �HPSKDVLV� DGGHG��� DFFRUG� ��� 3�6�� �

�����$�� DQG� �%�� ������� �UHSHDOHG� ������� � 1RWKLQJ� LQ� �� ����� SURKLELWV

VKDUHKROGHUV� IURP� FUHDWLQJ� D� WUXVW� WKDW� DOWHUV� WKH� WUDGLWLRQDO� ILGXFLDU\
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REOLJDWLRQV�RI�D�WUXVWHH��ZKLFK�LV�SUHFLVHO\�ZKDW�WKH�VHWWORUV�RI�WKH�:DUHKLPH

9RWLQJ�7UXVW�GLG�

7KH�FRQWURYHUV\�EHIRUH�WKLV�&RXUW�LQYROYHV�QR�PRUH�WKDQ�D�TXHVWLRQ�RI

ODZ��ZKLFK� UHTXLUHV� IRU� LWV� UHVROXWLRQ� WKH�SURSHU� LQWHUSUHWDWLRQ� RI� D�ZULWWHQ

DJUHHPHQW���7KH�VHFRQG�FODXVH�RI�WKH�WUXVW�LQVWUXPHQW�HPSRZHUV�WKH�WUXVWHH

ZLWK�WKH�VROH�YRWLQJ�DXWKRULW\�RYHU�WKH�WUXVW�VWRFN���:DUHKLPH�9RWLQJ�7UXVW�

�������� S�� �� �³WKH� 7UXVWHH� VKDOO� EH� HQWLWOHG� WR� H[HUFLVH� DOO� ULJKWV� RI� HYHU\

NLQG�JUDQWHG�WR�WKH�6WRFNKROGHUV�H[FHSW�DV�VXFK� ULJKWV�VKDOO�EH�VSHFLILFDOO\

OLPLWHG�E\� WKH� WHUPV�RI� WKLV� DJUHHPHQW�«´��� � 7KH� WKLUG� FODXVH� RI� WKH� WUXVW

LQVWUXPHQW� H[SUHVVO\� GHILQHV� DQG� OLPLWV� WKH� WUXVWHH¶V� GXW\� WR� WKH

EHQHILFLDULHV���,W�SURYLGHV�

7KH�7UXVWHH�ZLOO�XVH�KLV�EHVW�MXGJPHQW�LQ�YRWLQJ�XSRQ
WKH�VWRFN�KHOG�E\�KLP��EXW�DVVXPHV�QR� UHVSRQVLELOLW\
IRU� WKH� FRQVHTXHQFH� RI� DQ\� YRWH� FDVW�� RU� FRQVHQW
JLYHQ� E\� KLP�� LQ� JRRG� IDLWK�� DQG� LQ� WKH� DEVHQFH� RI
JURVV�QHJOLJHQFH�

:DUHKLPH�9RWLQJ�7UXVW�$JUHHPHQW����������DW�����7KLV�LV�FOHDU��XQPLVWDNDEOH

DQG�H[SOLFLW�ODQJXDJH�WKDW�OLPLWV�WKH� WUXVWHH¶V� ILGXFLDU\�REOLJDWLRQ� WR�RQH�RI

JRRG�IDLWK���6LQFH�WKH�ODQJXDJH�RI�WKH�YRWLQJ�WUXVW�LV�FOHDU�DQG�XQDPELJXRXV�

ZH�FDQQRW�RYHUORRN�RXU�REOLJDWLRQ�WR�HQIRUFH�LWV�WHUPV���6HH�,Q�UH�'HHG�RI

7UXVW�RI�0F&DUJR������$��G�������������3D��6XSHU��������� UHDUJXPHQW

GHQLHG��DSSHDO�GHQLHG������3D�����������$��G������������

³,W�LV�ROG��VHWWOHG�ODZ�WKDW�SHUVRQV�PD\�DOWHU�E\�H[SUHVV�DJUHHPHQW�WKH

OHJDO�UHODWLRQVKLS�WKH\�ZRXOG�QRUPDOO\�KDYH�KDG�E\�RSHUDWLRQ�RI�ODZ�´��5HVV
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Y�� %DUHQW�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������ �FLWLQJ�*HUPDQWRZQ

7UXVW�&R��Y��6WDQOH\�&R��RI�$PHULFD������3D�������>BBBB@�����$��G�����

��������������:KHQ�WKH�SDUWLHV�WR�DQ�DJUHHPHQW�KDYH�FKRVHQ�WR�DGGUHVV�D

SDUWLFXODU�DVSHFW�RI�WKHLU�OHJDO�UHODWLRQVKLS�E\�FRQWUDFW��LW�LV�WKH�WHUPV�RI�WKH

DJUHHPHQW�� DV� PDQLIHVWO\� H[SUHVVHG�� WKDW� LV� WR� GHWHUPLQH� WKH� ULJKWV� DQG

OLDELOLWLHV�RI� WKH�SDUWLHV�� �6HH�5HVV�� ����$��G�DW� ����� � �FLWDWLRQ� RPLWWHG��

'HVSLWH�WKLV�&RXUW¶V�REOLJDWLRQ�WR�JLYH�HIIHFW�WR�HYHU\�ZRUG�DQG�FODXVH�LQ�WKH

WUXVW�LQVWUXPHQW�LI�UHDVRQDEO\�SRVVLEOH��VHH�,Q�5H�*ULHU¶V�(VWDWH������3D�

��������������$��G������������������WKH�PDMRULW\� LJQRUHV�WKH�H[FXOSDWRU\

SURYLVLRQ�RI�WKH�WUXVW�LQVWUXPHQW��DQG��LQVWHDG��VXSHULPSRVHV�D�KHLJKWHQHG

VWDQGDUG�RI�FDUH�XSRQ�WKH�WUXVWHH��WKDW�RI�OR\DOW\�

,�FDQQRW�DVVHQW�WR�WKLV�FRQVWUXFWLRQ�RI�WKH�LQVWUXPHQW�DV�LW�UHQGHUV�WKH

H[FXOSDWRU\� FODXVH� RI� WKH� LQVWUXPHQW� IXWLOH�� � 6HH� 6WRQHKHGJH� 6TXDUH

/LPLWHG�3DUWQHUVKLS�Y��0RYLH�0HUFKDQWV��,QF�������$��G�������������3D�

6XSHU�� �������DII¶G�� BBB� 3D�� BBB�� ���� $��G� ����� ��������0F&DUJR�� ���

$��G�DW��������)URP�D�SROLF\�VWDQGSRLQW��³>G@LUHFWRUV�DQG�LQYHVWRUV�PXVW�EH

DEOH�WR�UHO\�RQ�WKH�VWDELOLW\´�RI�WKHLU�DJUHHPHQWV�DQG�³WKH�DEVHQFH�RI�MXGLFLDO

LQWHUIHUHQFH´� ZKHQ� WKRVH� DJUHHPHQWV� ³FRPSO\� ZLWK� WKH� 6WDWH¶V� VWDWXWRU\

SUHVFULSWLRQV�´��:LOOLDPV�Y��*HLHU������$��G�������������Q������'HO��6XSU�

��������7RGD\��WKH�PDMRULW\�LQWURGXFHV�DQ�XQGHVLUDEOH�GHJUHH�RI�XQFHUWDLQW\

LQWR� RXU� FRUSRUDWH� ODZ� DQG� HYLVFHUDWHV� DFFHSWHG� SULQFLSDOV� RI� FRUSRUDWH

GUDIWVPDQVKLS� E\� GLVUHJDUGLQJ� WKH� WHUPV� RI� WKH� WUXVW� LQVWUXPHQW� DQG
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LPSRVLQJ�LWV�RZQ�VHW�RI�REOLJDWLRQV�XSRQ�WKH�WUXVWHH�RI�WKH�:DUHKLPH�9RWLQJ

7UXVW���

7KLV�FRXUW�KDV�QR�DXWKRULW\�WR�IDVKLRQ�D�QHZ�DQG�GLIIHUHQW�DJUHHPHQW

IRU�WKH�SDUWLHV��RXU�WDVN�LV�WR�LQWHUSUHW�WKH�DJUHHPHQW�ZKLFK�WKH\�PDGH�IRU

WKHPVHOYHV���6WRQHKHGJH������$��G�DW��������,I�WKH�SDUWLHV�KDG�LQWHQGHG�WR

OLPLW� WKH�WUXVWHH¶V�DXWKRULW\� WR�YRWH� WKHLU� VKDUHV� LQ� DQ\�PDQQHU�� WKHQ� WKH\

ZRXOG�KDYH�LQFOXGHG�D�SURYLVLRQ�WKDW�GHILQHG�WKH�VSHFLILF�VXEMHFWV�RQ�ZKLFK

WKH�WUXVWHH�KDG�XQUHVWULFWHG�YRWLQJ�ULJKWV�DQG�WKRVH�RQ�ZKLFK�WKH�WUXVWHH�GLG

QRW�KDYH�VXFK�ULJKWV�����7KH\�FKRVH�QRW�WR�GR�VR���,QVWHDG��WKH\�JUDQWHG�WKH

WUXVWHH�YLUWXDOO\�XQUHVWULFWHG�YRWLQJ�SRZHUV��DQG�WKH�RQO\�OLPLW�SODFHG�XSRQ

WKH�WUXVWHH�ZDV�WKDW�KH�H[HUFLVH�VXFK�SRZHU�LQ�JRRG�IDLWK�

����������������������������������

���7KH�PDMRULW\�UHOLHV�XSRQ�WKH�IDFW�WKDW�WKH�WUXVW�H[SLUHG�DIWHU�D�SHULRG�RI
WHQ�\HDUV�WR�FRQFOXGH�WKDW�WKH�VHWWORUV�GLG�QRW�LQWHQG�WR�DXWKRUL]H�WKH�WUXVWHH
WR�YRWH�XSRQ�D�PDWWHU�ZKLFK�ZRXOG�KDYH�DQ�HIIHFW�XSRQ�WKHLU�VKDUHV�DIWHU�WKH
H[SLUDWLRQ�RI�WKH�WUXVW���$W�WKH�WLPH�WKH�VHWWORUV�FUHDWHG�WKH�WUXVW��D�YRWLQJ
WUXVW�ZKLFK� GLG� QRW� FRQWDLQ� D� SURYLVLRQ� OLPLWLQJ� WKH� WHUP� RI� WKH� WUXVW� WR� D
SHULRG�RI�WHQ�\HDUV� RU� OHVV�ZDV� LQYDOLG� DQG�XQHQIRUFHDEOH�� �6HH���� 3�6�� �
������������ �UHSHDOHG��������VHH�DOVR�&KULVWRSKHU�Y��5LFKDUGVRQ�� ���
3D�� ����� ���� $��G� ���� �������� � 7KXV�� WKH� WHQ� \HDU� SURYLVLRQ� LQ� WKH� WUXVW
UHIOHFWV� QRWKLQJ� PRUH� WKDQ� WKH� VFULYHQHU¶V� GHVLUH� WR� FRPSO\� ZLWK� WKH
DSSOLFDEOH�ODZV�H[WDQW�ZKHQ�WKH�WUXVW�ZDV�PDGH���,I�ZH�JOHDQ�DQ\WKLQJ�IURP
WKLV�SURYLVLRQ��LW�VKRXOG�EH�WKH�VHWWORUV¶�LQWHQW�WR�HQGRZ�WKH�WUXVWHH�ZLWK�WKH
PD[LPXP�DXWKRULW\�WKHQ�SHUPLWWHG�XQGHU�WKH�EXVLQHVV� FRUSRUDWLRQ� ODZ�� DV
RSSRVHG�WR�DQ�LQWHQW�WR�OLPLW�RU�FLUFXPVFULEH�WKH�SRZHU�RI�WKH�WUXVWHH�
���)RU�H[DPSOH��WKH�SDUWLHV�FRXOG�KDYH�YHVWHG�WKH�WUXVWHH�ZLWK�WKH� ULJKW� WR
YRWH�IRU�WKH�HOHFWLRQ�RI�GLUHFWRUV�DQG�UHODWLYHO\�URXWLQH�PDWWHUV�VXFK�DV�WKH
VHOHFWLRQ�RI�DXGLWRUV��EXW�QRW�IRU� IXQGDPHQWDO�WUDQVDFWLRQV�RI� WKH�W\SH�WKDW
JLYH�ULVH�WR�GLVVHQWHUV¶�ULJKWV���,Q�WKRVH�VLWXDWLRQV�ZKHUH�WKH�WUXVWHH�KDV�QR
GLVFUHWLRQ�WR�YRWH�RQ�FHUWDLQ�VXEMHFWV��WKH�DJUHHPHQW�VKRXOG�SURYLGH�KRZ�WKH
XQGHUO\LQJ�VKDUHV�ZLOO�EH�YRWHG�
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7KH� LQVWUXPHQW� FRPSOLHV� ZLWK� WKH� VWDWXWRU\� SUHVFULSWLRQV� IRU� YRWLQJ

WUXVW� DJUHHPHQWV� DQG� OLPLWV� WKH� WUXVWHH¶V� GXW\� WR� RQH� RI� JRRG� IDLWK�� � 7KH

PDMRULW\� KDV� IRXQG� WKDW� ³WKH� UHFRUG� VXSSRUWV� WKH� WULDO� FRXUW¶V� ILQGLQJ� WKDW

-RKQ�:DUHKLPH�YRWHG�WKH�WUXVW�VKDUHV�IRU�WKH�SURSRVHG�DPHQGPHQWV�LQ�WKH

JRRG� IDLWK� EHOLHI� WKDW� WKH\�ZHUH� LQ� WKH�EHVW� LQWHUHVW� RI� WKH� FRPSDQ\�´� �%\

FDVWLQJ�WKH�YRWHV�LQ�JRRG�IDLWK��-RKQ�:DUHKLPH�FRPSOLHG�ZLWK�WKH�WHUPV�RI

WKH� WUXVW� LQVWUXPHQW�� � 6XFK� FRPSOLDQFH� VKLHOGV� KLV� DFWLRQV� IURP� MXGLFLDO

LQWHUIHUHQFH�

0RUHRYHU�� HYHQ� LI� WKH� LQVWUXPHQW� KDG� QRW� LQFOXGHG� DQ� H[FXOSDWRU\

FODXVH��WKLV�&RXUW�VWLOO�ZRXOG�KDYH�DQ�REOLJDWLRQ�WR�FRQVWUXH�WKH�FRQWUDFW� LQ

DFFRUGDQFH�ZLWK�WKH�FRPPRQ�ODZ��VHH�5HVV������$��G�DW�������DQG��XQGHU

3HQQV\OYDQLD� FRPPRQ� ODZ�� WKH� ILGXFLDU\� VWDQGDUG� DSSOLFDEOH� WR� WKH

:DUHKLPH�WUXVWHH�LV�RQH�RI�JRRG�IDLWK�UDWKHU�WKDQ�DEVROXWH�OR\DOW\�

7KH�PDMRULW\�FRUUHFWO\�REVHUYHV�WKDW�LQ�)ODJJ��RXU�6XSUHPH�&RXUW�KHOG

WKH� WUXVWHH� WR� WKH� VWDQGDUG� RI� JRRG� IDLWK� UDWKHU� WKDQ� RI� XQGLYLGHG� OR\DOW\

EHFDXVH�WKH�VHWWORU�RI�D�WUXVW�KDG�H[SUHVVO\�DSSURYHG�RI�D�WUXVWHH¶V�FRQIOLFW

RI�LQWHUHVW�DULVLQJ�IURP�KLV�GXDO�UROHV�DV�WUXVWHH�XQGHU�WKH� WUXVW�DQG�DV�DQ

H[HFXWLYH� UHVSRQVLEOH� IRU� WKH� GLUHFWLRQ� DQG� PDQDJHPHQW� RI� WKH� FRPSDQ\�

6HH� ,Q�5H� )ODJJ�� ���� 3D�� ���� ��� $��G� ���� �������� � $OWKRXJK� FRQFHGLQJ

WKDW� KHUH�� DV� LQ� )ODJJ�� ³WKH� VHWWORUV� RI� WKH� :DUHKLPH� 9RWLQJ� 7UXVW

FRQWHPSODWHG� DQG� FUHDWHG� DQ� LQKHUHQW� FRQIOLFW� RI� LQWHUHVW� IRU� WKH� YRWLQJ

WUXVWHH�´�WKH�PDMRULW\��UHO\LQJ�XSRQ�%URZQ�Y��0F0DKRQ������)��G�������WK
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&LU�� ������� ILQGV� )ODJJ� LQDSSRVLWH� EHFDXVH� WKH� SUHVHQWO\�FRQWHVWHG

WUDQVDFWLRQ�UHVXOWV�LQ�WKH�GLPLQXWLRQ�RI�WKH�YRWLQJ�ULJKWV�RI�WKH�VWRFN�LQ�WUXVW�

2XU�6XSUHPH�&RXUW�KDV�PDGH�QR�VXFK�GLVWLQFWLRQ�DQG�� LQGHHG��KDV�DSSOLHG

WKH� SULQFLSOHV� HVSRXVHG� LQ�)ODJJ� WR� FDVHV�ZKHUH� WKH� WUXVWHH� YRWHG�� LQ� KLV

FDSDFLW\�DV�D�WUXVWHH�RU�DV�DQ�RIILFHU�RI�WKH�FRUSRUDWLRQ��LQ�IDYRU�RI�FRUSRUDWH

PHDVXUHV�ZKLFK�GLPLQLVKHG�WKH�YRWLQJ�VWUHQJWK�RI�WUXVW�VKDUHV���6HH�,Q�5H

6WHHOH¶V�(VWDWH������3D�����������$��G�������������RYHUUXOHG�LQ�SDUW�E\

,Q�UH�7UXVW�RI�&DWKHUZRRG������3D����������$��G������������RYHUUXOHG�LQ

SDUW� E\� ,Q� UH� 7UXVW� (VWDWH� RI� 3HZ�� ���� 3D�� ���� ���� $��G� ���� �������

RYHUUXOHG� LQ�SDUW�E\�(VWDWH�RI�7\OHU������3D����������$��G����� ������

DQG�RYHUUXOHG� LQ� SDUW� E\� (VWDWH� RI� 7\OHU�� ���� 3D�� ����� ���� $��G� ���

��������VHH�DOVR�,Q�5H�3LQFXV¶�(VWDWH������3D�����������$��G�����������

,Q� 6WHHOH�� WKH� EHQHILFLDU\� RI� D� WHVWDPHQWDU\� WUXVW� FKDOOHQJHG� WKH

WUXVWHH¶V�YRWH�LQ� IDYRU�RI�D�WUDQVDFWLRQ�WKDW�ZRUNHG�³VXEVWDQWLDO�GDPDJH�WR

WKH�WUXVW�E\�UHDVRQ�RI�UHGXFLQJ�LWV�YRWLQJ�VWUHQJWK�´�RQ�WKH�JURXQGV�RI��LQWHU

DOLD�� WKH�FRQIOLFW�RI� LQWHUHVW�DULVLQJ� IURP�WKH� WUXVWHH¶V� UROHV�DV�DQ�RIILFHU�RI

WKH�(DVWRQ�3XEOLVKLQJ�&RPSDQ\��WUXVWHH�RI�D�WUXVW�KROGLQJ�����RI�WKH�VWRFN

RI�WKH�SXEOLVKLQJ�FRPSDQ\�DQG�EHQHILFLDU\�RI�WKH�VDPH�WUXVW�����6HH�6WHHOH�

����������������������������������

��� 6SHFLILFDOO\�� WKH� EHQHILFLDULHV� REMHFWHG� WR� WKH� GLVWULEXWLRQ� RI� D� VWRFN
GLYLGHQG� IURP� WKH� WUXVW� RQ� WKH� JURXQGV� WKDW� � 0UV�� )UHW]�� ZKRP� WKH� FRXUW
HDUOLHU� QRWHG� ZDV� ³D� OLIH� WHQDQW� XQGHU� WKLV� WUXVW�� DV� ZHOO� DV� FR�WUXVWHH�´
6WHHOH������3D��DW�BBB������$��G������LQ�KHU�FDSDFLW\�DV�RQH�RI�WKH�GLUHFWRUV
IRU�WKH�FRUSRUDWH�WUXVW�FRPSDQ\�
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����3D��DW�BBB������$��G�DW�������7KH�FRXUW�IRXQG�)ODJJ�WR�EH�GLUHFWO\�RQ

SRLQW�DQG��DFFRUGLQJO\��KHOG�WKH�WUXVWHH�WR�D�VWDQGDUG�RI�JRRG�IDLWK�GHVSLWH

GLOXWLRQ�LQ�WKH�WUXVW¶V�YRWLQJ�VWUHQJWK�

,Q�3LQFXV�� WKH� WUXVWHH� H[FKDQJHG�KLV� RZQ�� SULYDWHO\�KHOG� VWRFN� LQ� D

PDQXIDFWXULQJ�FRUSRUDWLRQ�IRU�WKH�VWRFN�RI�D�UHWDLO�FRPSDQ\���7KH�EHQHILFLDU\

DUJXHG� WKDW� WKH� WUXVWHH� YLRODWHG� KLV� GXW\� RI� OR\DOW\� LQ� WKDW� KH� SHUVRQDOO\

EHQHILWHG�� ERWK� DV� D�PDQDJHU� RI� WKH� EXVLQHVV� DQG� DV� D� EHQHILFLDU\� RI� WKH

WUXVW� FUHDWHG�� IURP�WKH�VWRFN�H[FKDQJH�DQG��DW� WKH�VDPH� WLPH��GLOXWHG� WKH

YRWLQJ� SRZHU� RI� WKH� WUXVW� DQG� IRUHFORVHG� DQ\� SRVVLELOLW\� RI� WKH� EHQHILFLDU\

DOLJQLQJ� ZLWK� RWKHU� VKDUHKROGHUV� DQG� H[HUFLVLQJ� YRWLQJ� FRQWURO� RYHU� WKH

PDQXIDFWXULQJ� FRUSRUDWLRQ���� � 3LQFXV�� ���� 3D�� DW� BBB�� ���� $��G� DW� ���

�������������������������������������������������������������������������������������������������������������

YRWHG� IRU� WKH� VWRFN� GLYLGHQG� NQRZLQJ� VKH� ZRXOG� UHFHLYH� LW� LQ
NLQG��DQG�NQRZLQJ�WKDW�WKH�PDUNHW�YDOXH�RI�WKH�VWRFN�KHOG�LQ�WKH
WUXVW� DV� ZHOO� DV� LWV� VR�FDOOHG� ZRUNLQJ� YRWLQJ� FRQWURO� ZRXOG� EH
UHGXFHG�

,G�������3D��DW�BBB������$��G�DW�������:KLOH�WKH�GLVWULEXWLRQ�GLG�QRW�UHGXFH
WKH�QXPEHU�RI�VKDUHV�KHOG�LQ�WUXVW��LW�GLG�LQFUHDVH�%HQHILFLDU\�)UHW]¶V�YRWLQJ
SRZHU�DV�DQ�LQGLYLGXDO�DQG�FRUUHVSRQGLQJO\�GHFUHDVH�WKH�IXWXUH�YRWLQJ�SRZHU
RI�WKH�WUXVW¶V�RWKHU�EHQHILFLDU\��WKH�DSSHOODQW��6W��-RKQ¶V�/XWKHUDQ�&KXUFK�
���$V�WKH�&RXUW�VXPPDUL]HG�

7KH�JUDYDPHQ�RI� WKH�SUHVHQW�FRPSODLQW�RI� WKH�SHWLWLRQHUV
LV� WKDW� ,UZLQ� 1DW� 3LQFXV� YLRODWHG� KLV� GXW\� RI� OR\DOW\� WR� WKH
EHQHILFLDULHV�RI�GHFHGHQW¶V�HVWDWH�LQ�WKDW�KH�SHUVRQDOO\�EHQHILWHG
E\� WKH� VWRFN� H[FKDQJH� WUDQVDFWLRQV�� ERWK� DV� PDQDJHU� RI� WKH
EXVLQHVV� DQG� DV� EHQHILFLDU\� RI� WKH� WUXVW� FUHDWHG� E\� KLV� IDWKHU�
DQG�DW�WKH�VDPH� WLPH�FDXVHG�D�FRUUHVSRQGLQJ�GHWULPHQW� WR�WKH
EHQHILFLDULHV�RI�GHFHGHQW¶V�HVWDWH�RI�ZKLFK�KH�ZDV�H[HFXWRU�DQG
WUXVWHH�LQ�WKDW�VDLG�EHQHILFLDULHV�ZHUH�UHOHJDWHG�WR�WKH�SRVLWLRQ�RI
D�PLQRULW\�FRUSRUDWH�LQWHUHVW�ZLWKRXW�DQ\�SRVVLELOLW\�RI�FRPELQLQJ
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$JDLQ�� RXU� 6XSUHPH� &RXUW� DSSOLHG� )ODJJ� DQG� UHIXVHG� WR� GLVTXDOLI\� WKH

WUXVWHH�IURP�HQWHULQJ�LQWR�WKH�VWRFN�H[FKDQJH�WUDQVDFWLRQ�EHFDXVH�³EDG�IDLWK

RQ�WKH�SDUW�RI�WKH�ILGXFLDU\�>ZDV�QRW@�DIILUPDWLYHO\�VKRZQ�´��,G�������3D��DW

BBB������$��G�DW����

+HUH�� DV� LQ�6WHHOH� DQG�3LQFXV�� ³WKH�PRVW� LPSRUWDQW�� FRPSOHWH� DQG

FRQWUROOLQJ´�UHDVRQ�WR�XSKROG�WKH�DFWV�RI�WKH�WUXVWHH�LV�HQXQFLDWHG�LQ�)ODJJ�

6WHHOH������3D��DW�BBBB������$��G�DW�������,QGHHG��WKH�UDWLRQDOH�HVSRXVHG

LQ�)ODJJ��6WHHOH�DQG�3LQFXV�LV�HYHQ�PRUH�FRPSHOOLQJ�LQ�WKH�SUHVHQW�FDVH�

ZKHUH�WKH�SDUWLHV�KDYH�H[SUHVVO\�SURYLGHG�WKDW�WKH�WUXVWHH¶V�DFWLRQV�ZLOO�EH

PHDVXUHG� XQGHU� WKH� JRRG� IDLWK� VWDQGDUG�� � 7KH� SUHVHQW� WUXVW� LQVWUXPHQW

FRQWHPSODWHV� DQG� VDQFWLRQV� WKH� H[LVWHQFH� RI� D� FRQIOLFW� RI� LQWHUHVW�� � 8QGHU

VXFK� FLUFXPVWDQFHV�� WKH� HYLGHQFH� RI� WKH� FRQIOLFW� RI� LQWHUHVW� GRHV� QRW� LSVR

IDFWR�GLVTXDOLI\�WKH�WUXVWHH�IURP�YRWLQJ�LQ�IDYRU�RI�WKH�FRQWHVWHG�WUDQVDFWLRQ�

,Q�RUGHU�WR�HIIHFW�VXFK�GLVTXDOLILFDWLRQ�³EDG�IDLWK�RQ�WKH�SDUW�RI�WKH�ILGXFLDU\

PXVW�EH�DIILUPDWLYHO\�VKRZQ�´��6HH�3LQFXV������3D��DW�BBB������$��G�DW����

�������������������������������������������������������������������������������������������������������������

ZLWK� DQ\� RWKHU� LQWHUHVW� WR� DFTXLUH� FRQWURO� RI� WKH� FRUSRUDWLRQ�«
3HWLWLRQHUV� FRPSODLQ� WKDW� WKH� WUDQVIHU� RI� -DFRE¶V� LQWHUHVW� WR
1DWKDQ� KDV� IRUHFORVHG� WKH� SRVVLELOLW\� RI� WKH� +HQU\� LQWHUHVW
SDUWLFLSDWLQJ�LQ�DQ\�FRPELQDWLRQ�FDSDEOH�RI�H[HUFLVLQJ�FRQWURO��«

:LWK� UHVSHFW� WR� WKH� RWKHU� H[HFXWRU�� 6DPXHO� $�� *ROGEHUJ�
(VTXLUH��WKH�FRPSODLQW�LV�WKDW�KH�PDGH�QR�HIIRUW� WR�SUHYHQW�WKH
H[HFXWLRQ� RI� WKH� VWRFN� H[FKDQJH� DJUHHPHQW� E\� RU� ZLWK� 1DW
3LQFXV�EXW�� RQ� WKH� FRQWUDU\�� IDFLOLWDWHG� LW�� DQG� WKDW� KH� NQHZ� RU
VKRXOG�KDYH�NQRZQ� WKDW� WKHVH� DJUHHPHQWV�ZHUH�GHWULPHQWDO� WR
WKH�EHVW�LQWHUHVWV�RI�WKH�EHQHILFLDULHV�RI�GHFHGHQW¶V�HVWDWH�

3LQFXV������3D��DW�BBB������$��G�DW����
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DFFRUG� )ODJJ�� ���� 3D�� ���� ��� $��G� �����6WHHOH�� ���� 3D�� ����� ���� $��G

����

/LNH� WKH� VHWWORU� LQ� 6WHHOH�� WKH� VHWWORUV� LQ� WKH� SUHVHQW� FDVH� VHW� QR

VSHFLILF�OLPLWDWLRQV�RQ�WKH�WUXVWHH¶V�DXWKRULW\�RWKHU�WKDQ�DQ�H[SUHVVHG�GHVLUH

WKDW� KH� H[HUFLVH� WKH� ULJKWV� WKHUHLQ� HQWUXVWHG� ³LQ� DFFRUGDQFH� ZLWK� KLV� EHVW

MXGJPHQW�´� � :DUHKLPH� 9RWLQJ� 7UXVW� DW� ��� � 7KHUH� LV� QR� OLPLWDWLRQ� LQ� WKLV

SDUDJUDSK²QR� LQGLFDWLRQ� WKDW� WKH� WUXVWHH�PXVW� SUHVHUYH� WKH� YRWLQJ� SRZHU

XQGHUO\LQJ�WKH�VWRFN�LQWDFW�DQG�ZLWKRXW�DOWHUDWLRQ�XQWLO�WKH�WHUPLQDWLRQ�RI�WKH

WUXVW��EXW��RQ� WKH�FRQWUDU\��PHUHO\�D�GHVLUH� WKDW� WKH� VKDUHV�EH� FDVW� LQ� WKH

PDQQHU�WKH� WUXVWHH�� LQ�JRRG� IDLWK�� WKLQNV�SURSHU�� �6HH�6WHHOH�� ����3D�� DW

BBB������$��G�DW��������������,I�WKH�VHWWORUV�LQWHQGHG�WR�SURKLELW�WKH�WUXVWHH

IURP� YRWLQJ� WKH� WUXVW� VKDUHV� LQ� IDYRU� RI� SURSRVDOV� WKDW� GLOXWHG� WKH� YRWLQJ

VWUHQJWK� RI� WKH� WUXVW�� WKHQ� WKH\� VKRXOG� KDYH� LQFOXGHG� D� SURYLVLRQ� WR� WKLV

HIIHFW�LQ�WKH�YRWLQJ�WUXVW�DJUHHPHQW�

2XU�6XSUHPH�&RXUW�KDV�KHOG�WKDW�WKH�GXW\�RI�JRRG� IDLWK�� UDWKHU� WKDQ

DEVROXWH� OR\DOW\��DSSOLHV� LQ�FDVHV�ZKHUH� WKH� VHWWORU� H[SUHVVO\� DSSURYHV� WKH

FRQIOLFW�RI�LQWHUHVW�SRVLWLRQ��DQG��DEVHQW�D�FRQWUDU\�GHFLVLRQ�E\�WKDW�&RXUW��LW

LV�WKH�GXW\�RI�WKLV�&RXUW�WR�DGKHUH�WR�WKDW�DXWKRULW\��VHH�6WRQHKHGJH�����

$��G�DW�������FLWDWLRQ�RPLWWHG���HVSHFLDOO\�ZKHQ��DV�LQ�WKH�FDVH�VXE�MXGLFH�

WKH�WUXVW�LQVWUXPHQW�H[SUHVVO\�OLPLWV�WKH�WUXVWHH¶V�FXOSDELOLW\�WR�DFWLRQV�WDNHQ

LQ� EDG� IDLWK�� � 7KH� FRQIHUUHG� ULJKW� WR� H[HUFLVH� SOHQDU\� SRZHUV� RI� YRWLQJ�

FRPELQHG� ZLWK� WKH� HIIHFW� RI� WKH� H[FXOSDWRU\� SURYLVLRQV� RI� WKH� LQVWUXPHQW�
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QHFHVVDULO\�PRGLILHG� RU� GLVSODFHG� WKH� DEVROXWH�GXW\� RI� OR\DOW\�� � 7KH� UHFRUG

VXSSRUWV� WKH� WULDO� FRXUW¶V� ILQGLQJ� WKDW� -RKQ�:DUHKLPH� DFWHG� LQ� JRRG� IDLWK�

DQG��DFFRUGLQJO\��ZH�VKRXOG�DIILUP�LWV�MXGJPHQW���6HH�)ODJJ������3D��������

$��G������6WHHOH������3D�����������$��G������3LQFXV������3D�� ����� ���

$��G������+HQFH��,�GLVVHQW�


