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7KHVH� DSSHDOV� DUH� IURP� WKH� WULDO� FRXUW¶V� DZDUG� RI� SDUWLDO� VXPPDU\

MXGJPHQW�LQ�IDYRU�RI�DSSHOOHH�$HWQD�&DVXDOW\�DQG�6XUHW\�&RPSDQ\��³$HWQD´�

RQ�D�ILGHOLW\�ERQG��:H�DIILUP�
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,Q� ������ DSSHOODQW� 3HQQ� 7RZQVKLS�� DSSHOODQW� LQ� 1R�� ������� HQJDJHG

3DWULFLD� (�� )LVKHU�� D� WKLUG� SDUW\� GHIHQGDQW� EHORZ� EXW� QRW� D� SDUW\� WR� WKLV

DSSHDO��WR�DFW�DV�WUHDVXUHU�WR�WKH�7RZQVKLS���0V��)LVKHU�UHPDLQHG�LQ�WKLV�SRVW

XQWLO� 0DUFK� ������ � 'XULQJ� WKLV� SHULRG�� DSSHOOHH� $HWQD� DQG� RWKHUV� LVVXHG

ILGHOLW\� ERQGV� RI� ZKLFK� 0V�� )LVKHU� ZDV� WKH� QDPHG� SULQFLSDO� DQG� DSSHOODQW

7RZQVKLS�ZDV�WKH�QDPHG�REOLJHH���7KH�LQVWUXPHQWV�ZKLFK�DUH�WKH�VXEMHFW�RI

WKLV� DSSHDO�ZHUH� DOO� LVVXHG�E\�DSSHOOHH�� DQG�ZHUH� LQ� HIIHFW� IRU� WKH�SHULRGV

-DQXDU\� ��� �����-DQXDU\� ��� ������ -DQXDU\� ��� �����-DQXDU\� ��� �����

-DQXDU\���� �����-DQXDU\� ��� ������ -DQXDU\� ��� �����-DQXDU\� ��� ������ DQG

-DQXDU\���������-DQXDU\���������

,Q�0DUFK�������D�UHYLHZ�RI�WKH�DSSHOODQW¶V� ILQDQFLDO�UHFRUGV�GLVFORVHG

WKDW� D� VXP� RI� DSSUR[LPDWHO\� ������������ KDG� EHHQ� HPEH]]OHG�� � $OPRVW

LPPHGLDWHO\�� 0V�� )LVKHU� EHFDPH� WKH� IRFXV� RI� DQ� HQVXLQJ� FULPLQDO

LQYHVWLJDWLRQ���6KH�ZDV�HYHQWXDOO\�FRQYLFWHG�RI�ODUFHQ\�DQG�VHQWHQFHG� WR�D

WHUP�RI�LQFDUFHUDWLRQ�LQ�D�VWDWH�FRUUHFWLRQDO�LQVWLWXWLRQ�

2Q�$XJXVW���� ������ DSSHOODQW� EURXJKW� WKH� LQVWDQW� ODZVXLW� LQ�ZKLFK� LW

VRXJKW�WR�UHFRYHU�IURP�ERWK�0V��)LVKHU�DQG�IURP�WKH�VXUHWLHV�RQ�WKH�YDULRXV

ILGHOLW\�ERQGV�QDPLQJ�0V��)LVKHU�DV�SULQFLSDO���$IWHU�GLVFRYHU\�ZDV�FRPSOHWH�

����������������������������������
�� 2XU� GLVSRVLWLRQ� RI� WKH� 7RZQVKLS¶V� DSSHDO� LQ� 1R�� ����� +DUULVEXUJ� ����
JRYHUQV� $HWQD¶V� FURVV�DSSHDO� GRFNHWHG� DW� 1R�� ������:H� GR� QRW� UHDFK� WKH
PHULWV�RI�WKH�DSSHDO�RI�3HQQV\OYDQLD�1DWLRQDO�,QVXUDQFH�&RPSDQ\��GRFNHWHG
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WKH�WULDO�FRXUW�HQWHUHG�SDUWLDO�VXPPDU\�MXGJPHQW�LQ� IDYRU�RI�$HWQD�� ILQGLQJ

WKDW�$HWQD¶V�PD[LPXP�OLDELOLW\�WR�DSSHOODQW�ZDV�OLPLWHG�E\�WKH�XQDPELJXRXV

WHUPV�RI�LWV�FRQWUDFW�ZLWK�WKH�7RZQVKLS�WR�������������IRU�WKH�HQWLUH�SHULRG

GXULQJ�ZKLFK�$HWQD�ZDV�VXUHW\�WR�0V��)LVKHU���$IWHU�VXPPDU\�MXGJPHQW�ZDV

HQWHUHG�� WKH� FDVH� SURFHHGHG� WR� WULDO� DJDLQVW� WKH� RWKHU� VXUHW\� FRPSDQLHV�

$HWQD�GLG�QRW�SDUWLFLSDWH�LQ�WKH�WULDO�EHFDXVH�LW�GLG�QRW�FKDOOHQJH�LWV�OLDELOLW\

LQ�WKH�DPRXQW�RI���������������$SSHOODQW�ILOHG�D�WLPHO\�DSSHDO��LQ�ZKLFK�WKH

VROH� LVVXH� SUHVHQWHG� IRU� RXU� UHYLHZ� LV� ZKHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ

GHWHUPLQLQJ� WKDW� $HWQD¶V� PD[LPXP� OLDELOLW\� WR� WKH� 7RZQVKLS� ZDV

������������

7KH�WULDO�FRXUW¶V�GHFLVLRQ�KDV�WZR�FRPSRQHQWV��WKH�GHWHUPLQDWLRQ�WKDW

WKH� ERQG�V�� FRQWDLQHG� QR� DPELJXLW\� DQG� WKH� GHWHUPLQDWLRQ� WKDW� $HWQD¶V

LQWHUSUHWDWLRQ� RI� WKH� QRQ�FXPXODWLRQ� SURYLVLRQ� ZDV� FRUUHFW�� � %RWK

GHWHUPLQDWLRQV� ZHUH� TXHVWLRQV� RI� ODZ�� � &RPPXQLW\� &ROOHJH� RI� %HDYHU

&RXQW\� Y�� &RPPXQLW\� &ROOHJH� RI� %HDYHU� &RXQW\�� 6RFLHW\� RI� WKH

)DFXOW\������$��G�������������3D���������1RYDN�Y��&RPPRQZHDOWK�����

$��G� ����� ���� �3D�� &PZOWK�� ������� � 2XU� VFRSH� RI� UHYLHZ� LV� WKHUHIRUH

SOHQDU\�� � %RUGHQ� Y�� $GYHQW� ,QN�� &R��� ���� $��G� ����� ���� �3D�� 6XSHU�

������

�������������������������������������������������������������������������������������������������������������
DW�1R��������ZKLFK�KDV�QRW�EHHQ�EULHIHG���,Q�LWV�EULHI�� WKH�7RZQVKLS�VWDWHV
WKDW�WKLV�GLVSXWH�KDV�EHHQ�VHWWOHG�
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:KHWKHU� D� ERQG� LPSRVHV� FXPXODWLYH� OLDELOLW\� RYHU� VHYHUDO� \HDUV� RI

RSHUDWLRQ�LV�D�TXHVWLRQ�WKDW�PXVW�EH�GHWHUPLQHG�LQ�OLJKW�RI�WKH�IDFWV�RI�HDFK

FDVH� DQG� WKH� SURYLVLRQV� RI� WKH� ERQG� XQGHU� ZKLFK� WKH� FODLP� DURVH�

(GG\VWRQH�)LUH�&R��1R����Y��&RQWLQHQWDO�,QV��&RV�������$��G���������

�3D��6XSHU����������$�ILGHOLW\�ERQG�LV�D�FRQWUDFW�RI�LQVXUDQFH��DQG�WKH�UXOHV

RI� LQWHUSUHWDWLRQ� RI� LQVXUDQFH� SROLFLHV� DSSO\�� � ,G�� � ,I� D� SURYLVLRQ� RI� DQ

LQVXUDQFH� SROLF\� LV� XQDPELJXRXV�� WKHQ� WKH� PHDQLQJ� RI� WKH� WHUP� LV

GHWHUPLQHG� H[FOXVLYHO\� E\� WKH� ZRUGV� RI� WKH� FRQWUDFW�� � 3HQQV\OYDQLD

0DQXIDFWXUHUV� ,QV�� &R�� Y�� $HWQD� &DVXDOW\� DQG� 6XUHW\� ,QV�� &R��� ���

$��G�����������3D����������,I�WKH�FRQWUDFW�LV�DPELJXRXV��WKHQ�WKH�IDFW�ILQGHU

PD\� ORRN� WR� SDURO� HYLGHQFH� WR� GHWHUPLQH� WKH� FRQWUDFW¶V� PHDQLQJ�

+XWFKLVRQ�Y��6XQEHDP�&RDO� &RUS��� ���� $��G� ����� ������� DQG� Q��� �3D�

��������,I�H[DPLQDWLRQ�RI�WKH�SDURO�HYLGHQFH�SURYHV�XQIUXLWIXO��WKH�FRXUW�PD\

WKHQ�UHVRUW�WR�UXOHV�RI�FRQVWUXFWLRQ���,G���2XU�DQDO\VLV�WKHUHIRUH�EHJLQV�ZLWK

WKH�SROLF\�ODQJXDJH�

$HWQD�SURYLGHG�FRYHUDJH� IURP�-DQXDU\������ WR� -DQXDU\������� DQG�D

VHSDUDWH�GRFXPHQW�VHWWLQJ�IRUWK�$HWQD¶V�REOLJDWLRQV�WR�DSSHOODQW�ZDV�LVVXHG

FRYHULQJ�WLPH�SHULRGV�FRUUHVSRQGLQJ�DSSUR[LPDWHO\� WR�HDFK�FDOHQGDU�\HDU��

����������������������������������
�� $HWQD� FKDUDFWHUL]HV� WKHVH� GRFXPHQWV� DV� FRQVWLWXWLQJ� D� VLQJOH� ERQG� ZLWK
DQQXDO� UHQHZDOV�� ZKLOH� DSSHOODQW� FKDUDFWHUL]HV� WKHP� DV� VHSDUDWH� ERQGV�
7KLV� LVVXH� LV� QRW� GLVSRVLWLYH� EHFDXVH� D� UHQHZDO� RI� D� SROLF\� FRQVWLWXWHV� D
VHSDUDWH�DQG�GLVWLQFW�FRQWUDFW� IRU� WKH�SHULRG�RI�WLPH�FRYHUHG�H[FHSW�ZKHUH
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(DFK�GRFXPHQW� LV� RQO\� RQH�SDJH� ORQJ�� � 7KH� WH[W� RI� WKH�ERQG� FRYHULQJ� WKH

SHULRG�-DQXDU\���������-DQXDU\���������UHDGV�LQ�IXOO�

�������������������������������������������������������������������������������������������������������������
WKH�SURYLVLRQV�RI�WKH�H[WHQVLRQ�FHUWLILFDWH�VKRZ�WKDW�WKH�SDUWLHV�LQWHQGHG�QRW
WR� PDNH� D� QHZ� FRQWUDFW� EXW� WR� FRQWLQXH� WKH� RULJLQDO� FRQWUDFW� LQ� IRUFH�
6FKURFN�Y��3HQQ�	�0XW��)LUH� ,QV��$VV¶Q�� ���$��G������ ���� �3D��6XSHU�
�������*UHDW�$PHULFDQ�,QGHP��&R��Y��6WDWH������6�:��G�����������7H[�
&W��&LY�$SS����������)RU�WKLV�UHDVRQ�ZH�GR�QRW�DWWDFK�GHWHUPLQDWLYH�ZHLJKW
WR�WKH�IDFW�WKDW�WKH�ERQG�QXPEHU�UHPDLQHG�XQFKDQJHG�RYHU�WLPH�
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.12:� $//� 0(1� %<� 7+(6(� 35(6(176�� � 7KDW� 3$75,&,$� (�
),6+(5�� 3ULQFLSDO�� DQG� 7+(� $(71$� &$68$/7<� $1'� 685(7<
&203$1<��6XUHW\��D�FRUSRUDWLRQ�RUJDQL]HG�XQGHU�WKH�ODZV�RI�WKH
6WDWH�RI�&RQQHFWLFXW��ZLWK�LWV�+RPH�2IILFH�LQ�WKH�&LW\�RI�+DUWIRUG�
LQ�WKH�VDLG�6WDWH��DUH�KHOG�DQG�ILUPO\�ERXQG�XQWR�WKH�72:16+,3
2)�3(11��2EOLJHH��LQ�WKH�DJJUHJDWH�DQG�QRQ�FXPXODWLYH�VXP�RI
21(� +81'5('� 7:(17<� ),9(� 7+286$1'� DQG� ������� 'ROODUV
������������IRU�WKH�SD\PHQW�ZKHUHRI�WR�WKH�2EOLJHH�WKH�SULQFLSDO
ELQGV�KLPVHOI��KLV�KHLUV��H[HFXWRUV��DGPLQLVWUDWRUV��DQG�DVVLJQV�
DQG� WKH� 6XUHW\� ELQGV� LWVHOI�� LW� >VLF@� VXFFHVVRUV� DQG� DVVLJQV�
MRLQWO\�DQG�VHYHUDOO\�ILUPO\�E\�WKHVH�SUHVHQWV�

:+(5($6�� 3ULQFLSDO� KDV� EHHQ� GXO\� DSSRLQWHG� RU� HOHFWHG� WR� WKH
RIILFH� RI� 75($685(5� IRU� WKH� WHUP� RI� RIILFH� EHJLQQLQJ� RQ
-$18$5<���������DQG�HQGLQJ�RQ�-$18$5<���������

12:�� 7+(5()25(�� 7KH� FRQGLWLRQ� RI� WKH� IRUHJRLQJ� REOLJDWLRQ� LV
VXFK�� WKDW� LI� WKH� 3ULQFLSDO� VKDOO� GXULQJ� WKH� VDLG� WHUP� IDLWKIXOO\
SHUIRUP�VXFK�GXWLHV�DV�PD\�EH�LPSRVHG�RQ�KLP�E\�ODZ�DQG�VKDOO
KRQHVWO\� DFFRXQW� IRU� DOO� PRQH\� WKDW� PD\� FRPH� LQWR� KLV� RZQ
KDQGV�LQ�KLV�RIILFLDO�FDSDFLW\�� WKHQ�WKLV�REOLJDWLRQ�VKDOO�EH�YRLG�
RWKHUZLVH�LW�VKDOO�UHPDLQ�LQ�IRUFH�

7+(� %21'� ,6� )857+(5� &21',7,21('� WKDW� WKH� OLDELOLW\� RI� WKH
6XUHW\� VKDOO� EH� IXOO\� WHUPLQDWHG� WR� IXWXUH� DFWV� RI� WKH� 3ULQFLSDO
WKLUW\� ����� GD\V� DIWHU� UHFHLSW� E\� WKH� 2EOLJHH� RI� WKH� 6XUHW\¶V
ZULWWHQ�QRWLFH�RI�FDQFHOODWLRQ�

6,*1('��6($/('�$1'�'$7('��������
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7KH� LQVWUXPHQWV� ZKLFK� VHW� IRUWK� $HWQD¶V� REOLJDWLRQV� IRU� WKH� \HDUV

����������ZHUH�LGHQWLFDOO\�ZRUGHG�WR�WKH������ERQG�H[FHSW�IRU�0V��)LVKHU¶V

GDWHV�RI�RIILFH�DQG�WKH�GDWH�RI�H[HFXWLRQ�� �7KH�VXP�DVVXUHG�DQG� WKH�ERQG

QXPEHU�LQ�WKH�WRS�ULJKW�KDQG�FRUQHU�UHPDLQHG�XQFKDQJHG�

7KH� WULDO� FRXUW� IRXQG� WKDW� WKH� SKUDVH� ³LQ� WKH� DJJUHJDWH� DQG� QRQ�

FXPXODWLYH� VXP´� FOHDUO\� DQG� XQDPELJXRXVO\� OLPLWHG� $HWQD¶V� OLDELOLW\� WR

������������IRU�WKH�HQWLUH�SHULRG�IRU�ZKLFK�$HWQD�SURYLGHG�FRYHUDJH���7KH

WRZQVKLS�DJUHHV�WKDW�WKH�ODQJXDJH�LV�XQDPELJXRXV�� �,W�FRQWHQGV��KRZHYHU�

WKDW� WKH� SODLQ�PHDQLQJ� RI� WKH� ILUVW� SDUDJUDSK� RI� WKH� ERQG� LV� WKDW� $HWQD¶V

OLDELOLW\�LV�OLPLWHG�WR�������������IRU� WKH�DJJUHJDWH�RI�DOO� ORVVHV�FDXVHG�E\

DQ\� GHIDOFDWLRQV� E\� 0V�� )LVKHU� GXULQJ� WKH� SHULRG� RI� RIILFH� VSHFLILHG� LQ� WKH

VHFRQG�SDUDJUDSK���7KXV�DSSHOODQW�DUJXHV�WKDW�LW�PD\�UHFRYHU�D�PD[LPXP�RI

������������IRU�HDFK�RI�WKH�ERQGHG�\HDUV�����������

,W�VKRXOG�EH�QRWHG�WKDW�WKHUH�LV�YHU\�OLWWOH�3HQQV\OYDQLD�DXWKRULW\�WR�DLG

XV� LQ� LQWHUSUHWLQJ� WKH� ERQG� LQ� TXHVWLRQ�� � 7KLV�PXFK� FDQ� EH� VDLG�� WKHUH� LV

QRWKLQJ�LQKHUHQWO\�LPSUREDEOH�DERXW�WKH�LQWHUSUHWDWLRQ�SODFHG�RQ�WKH�OLPLWLQJ

SURYLVLRQ�E\�HLWKHU�SDUW\�RU�WKH�WULDO�FRXUW���7KH�VWDWXWH�SXUVXDQW�WR�ZKLFK�D

ERQG�ZDV�UHTXLUHG�QHLWKHU�UHTXLUHV�QRU�SURKLELWV�D�QRQ�FXPXODWLYH�ERQG�����

3�6�� �������� � $OWKRXJK� VRPH� FRXUWV� DQG� FRPPHQWDWRUV� KDYH� TXHVWLRQHG

ZK\�D�PXQLFLSDOLW\�ZRXOG�SXUFKDVH�D�ERQG�ZKLFK�OLPLWHG�LWV�OLDELOLW\�WR�D�IL[HG

VXP� RYHU� PDQ\� \HDUV� RI� RSHUDWLRQ�� 6WDQGDUG� $FFLGHQW� ,QV�� &R�� Y�
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&ROOLQJGDOH�6WDWH�%DQN�� ��� )��G������ ���� ��G� &LU�� ������� 1RWH�� )LGHOLW\

%RQGV�±�'RHV�LW�3D\�WR�5HQHZ�7KHP"����0LFK��/��5HY��������������ZH�KDYH

QRW�IRXQG�WKLV�DUJXPHQW�SHUVXDVLYH�ZKHQ�WKH�SROLF\�FOHDUO\�SURYLGHV�IRU�QRQ�

FXPXODWLYH� OLDELOLW\�� �(GG\VWRQH�)LUH�&R��� ����$��G�DW� ����� ����� � $V� KDV

EHHQ� QRWHG� E\� RWKHU� FRXUWV� RWKHU� IDFWRUV�� VXFK� DV� UHGXFHG� SUHPLXPV�

HOLPLQDWLRQ� RI� WKH� QHHG� WR� SURYH� WKH� SUHFLVH� GDWH� RI� D� GHIDOFDWLRQ� DQG� D

ORQJHU�WLPH�SHULRG�LQ�ZKLFK�WR�EULQJ�D�FODLP��FDQ�PDNH�D�FRQWLQXRXV��QRQ�

FXPXODWLYH� ERQG� DQ� DWWUDFWLYH� RSWLRQ��$�%�6�� &ORWKLQJ�&ROOHFWLRQ� ,QF�� Y�

+RPH�,QV��&R������&DO��$SS���WK�������������������&DO��5SWU���G���������

��������&ROXPELD�+RVSLWDO�IRU�:RPHQ�DQG�/\LQJ�,Q�$V\OXP�Y��8QLWHG

6WDWHV�)LGHOLW\�DQG�*XDUDQW\�&R�������)��G�����������'�&��&LU��������

2Q� WKH� RWKHU� KDQG�� DV� WKLV� FDVH� VKRZV�� WKHUH� LV� QRWKLQJ� LQKHUHQWO\

LPSUREDEOH� LQ� WKH� SURSRVLWLRQ� WKDW� D�PXQLFLSDOLW\� ZRXOG� ZDQW� WR� KDYH� WKH

SROLF\� OLPLW� DYDLODEOH� WR� LW� HYHU\� \HDU�� � 7KLV� LV� HVSHFLDOO\� WUXH� LI�� DV� DPLFL

VXJJHVW�� LW� FRXOG� KDYH� KDG� VXFK� FRYHUDJH� DW� QR� H[WUD� FRVW� PHUHO\� E\

VZLWFKLQJ� VXUHW\� FRPSDQLHV� HDFK� \HDU�� � 7KHUHIRUH� D� FRQVHQVXV� KDV

GHYHORSHG�WKDW�D�VXUHW\�FRPSDQ\�PD\� OLPLW� UHFRYHU\� WR�DQ�DJJUHJDWH�VXP

RYHU�PDQ\�\HDUV�RI�FRYHUDJH��EXW�WKDW�WKH�SDUWLHV¶�LQWHQWLRQ�WR�HQWHU�LQWR�D

FRQWLQXLQJ� ERQGLQJ� VFKHPH� PXVW� FOHDUO\� DSSHDU�� � $�%�6�� &ORWKLQJ

&ROOHFWLRQ� ,QF�� Y��+RPH� ,QV�� &R��� ��� &DO�� $SS�� �WK� ������ ������ ��� &DO�

5SWU���G������������������6FUDQWRQ�9ROXQWHHU�)LUH�&R��Y��8QLWHG�6WDWHV
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)LGHOLW\�DQG�*XDUDQW\�&R�������)��G������������G�&LU���������&ROXPELD

+RVSLWDO������)��G�DW�����������6WDWH�H[�UHO��*XVWH�Y��$HWQD�&DV��	�6XU�

&R�������6R���G�����������/D��&W��$SS��������

7R�GHWHUPLQH�WKH�SDUWLHV¶�LQWHQW�KHUH��ZH�EHJLQ�ZLWK�WKH�WHUPV�RI�WKH

ERQG�LWVHOI��DQG�WKH�WKUHVKROG�TXHVWLRQ�WKDW�ZH�PXVW�DGGUHVV�LV�ZKHWKHU�WKH

FRQWUDFW�LV�FOHDU�RU�DPELJXRXV���$�FRQWUDFW�LV�DPELJXRXV�LI� LW� LV� UHDVRQDEO\

VXVFHSWLEOH� RI� GLIIHUHQW� FRQVWUXFWLRQV� DQG� FDSDEOH� RI� EHLQJ� XQGHUVWRRG� LQ

PRUH� WKDQ� RQH� VHQVH�� � +XWFKLVRQ�� ���� $��G� DW� ����� � ,I� D� FRQWUDFW� LV

UHDVRQDEO\� VXVFHSWLEOH� RI� GLIIHUHQW� FRQVWUXFWLRQV�� LV� REVFXUH� LQ� PHDQLQJ

WKURXJK� LQGHILQLWHQHVV� RI� H[SUHVVLRQ� RU� KDV� D� GRXEOH� PHDQLQJ� LW� LV

DPELJXRXV�� �&RPPRQZHDOWK�Y��,$�&RQVWUXFWLRQ�&RUS��� ����$��G������

������3D��&PZOWK��������

2XU�SUHYLRXV�FDVHV�DUH�RI� OLPLWHG�DVVLVWDQFH�RQ� WKH� LVVXH�RI�ZKHWKHU

WKH� SDUWLFXODU� SURYLVLRQV� RI� $HWQD¶V� ERQG� DUH� VXIILFLHQW� WR� OLPLW� OLDELOLW\� WR

������������RYHU�WKH�HQWLUH���������SHULRG���7KH�VWDWH�6XSUHPH�&RXUW�KDV

QHYHU�DGGUHVVHG�WKH�LVVXH�RI�FXPXODWLYH�OLDELOLW\�XQGHU�ILGHOLW\�ERQGV��DQG�ZH

DUH�DZDUH�RI�RQO\�WZR�GHFLVLRQV�RI�WKLV�FRXUW�WKDW�KDYH�GRQH�VR��WKRVH�EHLQJ

(GG\VWRQH�)LUH�&R��DQG�%UDGOH\�Y��)LGHOLW\�	�&DVXDOW\�&R������$��G����
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�3D�� 6XSHU�� ������� � ,Q� ERWK� RI� WKRVH� FDVHV�� WKH� ERQGV� DW� LVVXH� FRQWDLQHG

GLIIHUHQW�ODQJXDJH�IURP�WKDW�ZKLFK�ZH�PXVW�FRQVWUXH�LQ�WKLV�DSSHDO��

7KH� ERQG� DW� LVVXH� LQ� (GG\VWRQH� )LUH� &R�� FRQWDLQHG� WKH� IROORZLQJ

SURYLVLRQV�

�� 5HJDUGOHVV�RI�WKH�QXPEHU�RI�\HDUV�WKLV�ERQG�VKDOO�FRQWLQXH�LQ
IRUFH�DQG�WKH�QXPEHU�RI�SUHPLXPV�ZKLFK�VKDOO�EH�SD\DEOH�RU
SDLG�� WKH� &RPSDQ\¶V� OLDELOLW\� DV� WR� DQ\� 2IILFLDO� FRYHUHG
KHUHXQGHU�VKDOO�QRW�EH�FXPXODWLYH�IURP�\HDU�WR�\HDU�RU�IURP
SHULRG�WR�SHULRG�

�� ,I�WKLV�ERQG�LV�LVVXHG�DV�D�FRQWLQXDWLRQ�RI�D�ERQG�SUHYLRXVO\
LVVXHG�E\�WKH�&RPSDQ\�WR�WKH�$VVXUHG��LW�LV�XQGHUVWRRG�DQG
DJUHHG� WKDW� WKH� FKDQJH� IURP� VXFK� SULRU� ERQG� WR� WKLV� ERQG
PD\� QRW� LPSDLU� WKH� $VVXUHG¶V� LQWHUHVWV�� WKLV� ERQG� VKDOO� EH
FRQVWUXHG� WR�FRYHU�HYHU\� ORVV�ZLWKLQ�WKH�SHULRG�RI� WKH�SULRU
ERQG�WKDW�ZRXOG�KDYH�EHHQ�UHFRYHUDEOH�XQGHU�WKH�SULRU�ERQG
KDG�WKH�SULRU�ERQG�FRQWLQXHG�LQ�IRUFH�
3529,'('�

  

�G��7KDW�WKH�DJJUHJDWH�OLDELOLW\�RI�WKH�&RPSDQ\�RQ�DFFRXQW�RI
DQ\�ORVV�RU�ORVVHV��ZKHWKHU�VXVWDLQHG�ZLWKLQ�WKH�WHUP�RI�WKH
SULRU�ERQG�RU�ZLWKLQ� WKH� WHUP�RI� WKLV� ERQG�� RU� SDUWO\�ZLWKLQ
WKH� WHUP� RI� HDFK�� VKDOO� LQ� QR� HYHQW� H[FHHG� WKH� DPRXQW
FDUULHG�XQGHU� WKLV�ERQG�RQ� WKH�2IILFLDO� FDXVLQJ� VXFK� ORVV� RU
ORVVHV�

(GG\VWRQH�)LUH�&R�������$��G�DW��������

����������������������������������
�� :H� KDYH� DOVR� DWWHPSWHG� WR� ILQG� FDVHV� IURP� RWKHU� MXULVGLFWLRQV� LQ� ZKLFK
ODQJXDJH� VLPLODU� WR� WKDW� IRXQG� LQ� $HWQD¶V� ERQG�KDV� EHHQ� LQWHUSUHWHG�� �:H
KDYH�IRXQG�QRQH���7KLV�DSSHDUV�WR�EH�D�FDVH�RI�ILUVW�LPSUHVVLRQ�
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,Q�DGGLWLRQ��HDFK�ERQG�FRQWDLQHG�D�SURYLVLRQ�E\�ZKLFK�DOO�OLDELOLW\�XQGHU

WKH�ERQG�IRU�WKH�SUHYLRXV�\HDU�ZDV�FDQFHOHG�XSRQ�DFFHSWDQFH�E\�WKH�DVVXUHG

RI�WKH�QHZ�ERQG���,G��DW�����

,Q�%UDGOH\�� WKH�ERQG� LQ� TXHVWLRQ� KDG�QR� HQG� GDWH�� DQG� WKH� OLPLWLQJ

SURYLVLRQ�UHDG�DV�IROORZV�

�� ,I�WKLV�ERQG�LV�LVVXHG�DV�D�FRQWLQXDWLRQ�RI�D�ERQG�SUHYLRXVO\�LVVXHG
E\� WKH� &RPSDQ\� WR� WKH� (PSOR\HU� «� WKH� &RPSDQ\¶V� DJJUHJDWH
OLDELOLW\� XQGHU� ERWK� ERQGV� IRU� DOO� ORVV� RU� ORVVHV� VKDOO� LQ� QR� HYHQW
H[FHHG�WKH�JUHDWHVW�DPRXQW�IRU�ZKLFK�WKH�&RPSDQ\�FRXOG�EH�OLDEOH
IRU�VXFK�ORVV�RU�ORVVHV�XQGHU�RQH�RI�WKH�VDLG�ERQGV�

%UDGOH\�����$��G�DW��������

7KH� ERQGV� LQ� ERWK� (GG\VWRQH� )LUH� &R�� DQG� %UDGOH\� WKXV� GLIIHUHG

IURP�WKH�ERQGV�DW�LVVXH�KHUH�LQ�RQH�FULWLFDO�DVSHFW��QRW�RQO\�GLG�WKH�ERQGV�LQ

WKRVH� FDVHV� SURYLGH� IRU� DJJUHJDWH� DQG� QRQ�FXPXODWLYH� OLDELOLW\�� WKH\� ZHUH

H[SOLFLW�LQ�LGHQWLI\LQJ�WKH�ORVVHV�WKDW�ZHUH�WR�EH�DJJUHJDWHG���+HUH�� KRZHYHU�

WKH�SKUDVH�³DJJUHJDWH�DQG�QRQ�FXPXODWLYH´�VWDQGV� LQ� LVRODWLRQ�� �8QOLNH� WKH

ERQGV�LQ�(GG\VWRQH�)LUH�&R��DQG�%UDGOH\��$HWQD¶V�ERQG�QRZKHUH�H[SUHVVO\

UHIHUV� WR� ERQGV� LVVXHG� LQ� SDVW� RU� IXWXUH� \HDUV� RU� WR� WKH� FRQVHTXHQFHV� RI

H[WHQGLQJ�WKH�LQLWLDO�ERQG�

,Q�RXU�RSLQLRQ��WKLV�IDFWRU�GLVWLQJXLVKHV�WKLV�FDVH�IURP�(GG\VWRQH�)LUH

&R�� DQG�%UDGOH\�� �:H� DUH� WKHUHIRUH� FRQVWUDLQHG� WR� ILQG� WKDW� WKH� ERQG� DW

LVVXH� KHUH� LV� DPELJXRXV� EHFDXVH� WKHUH� LV� QR� H[SUHVV� UHIHUHQFH� RU� FOHDU

LPSOLFDWLRQ� LQ� WKH� ERQG� DV� WR� ZKDW� ORVVHV� DUH� WR� EH� DJJUHJDWHG� IRU� WKH
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SXUSRVH� RI� OLPLWLQJ� UHFRYHU\�� � 7KH� ERQG� WKHUHIRUH� FRQVWLWXWHV� D� FDVH� RI

DPELJXLW\� WKURXJK� LQGHILQLWHQHVV� RI� H[SUHVVLRQ�� WKH� UHDGHU� PXVW� LQIHU� WKH

PHDQLQJ�RI�WKH�NH\�FODXVH�ZLWK�YHU\�OLWWOH�KHOS�IURP�WKH�WH[W�

+HUH�� LW� LV�QRW� LPSODXVLEOH� IRU� WKH� ODQJXDJH� LQ�TXHVWLRQ� WR�PHDQ�WKDW

ORVVHV� LQFXUUHG�RYHU�PXOWLSOH� \HDUV� RI� FRYHUDJH� DUH� WR� EH� DJJUHJDWHG�� EXW

QHLWKHU�LV�LW�LPSODXVLEOH�IRU�WKH�SKUDVH�WR�UHIHU�WR�DOO�ORVVHV�ZLWKLQ�WKH�\HDU�RI

RIILFH� UHIHUUHG� WR� HOVHZKHUH� LQ� WKH�ERQG�� �:H� FDQQRW� DJUHH�ZLWK� DSSHOODQW

WKDW�WKLV�LV�WKH�RQO\�SRVVLEOH�PHDQLQJ��EHFDXVH�0V��)LVKHU¶V�WHUP�RI�RIILFH�LV

VHW� IRUWK� LQ� D� ODWHU� SDUDJUDSK� IURP� WKH� WHUP� ³DJJUHJDWH� DQG� QRQ�

FXPXODWLYH�´�DQG�QHLWKHU�SDUDJUDSK�UHIHUV�LQ�DQ\�REYLRXV�ZD\�WR�WKH�RWKHU�

)XUWKHUPRUH�� ZKLOH� DV� QRWHG� VXSUD� DW� Q���� ZH� GR� QRW� JLYH� GHWHUPLQDWLYH

ZHLJKW� WR� WKH� IDFW� WKDW� WKH� VDPH� ERQG� QXPEHU� DSSHDUHG� RQ� HYHU\

LQVWUXPHQW��LW�LV�D�IDFWRU�WKDW�FDQQRW�EH�ZKROO\�LJQRUHG�EHFDXVH�LW�LV�HYLGHQFH

ZKLFK� VXJJHVWV� WKDW� WKHUH� PD\� KDYH� EHHQ� LQ� SODFH� D� FRQWLQXRXV� ERQGLQJ

VFKHPH���6HH��(GG\VWRQH�)LUH�&R�������$��G�DW�����

)LQDOO\��ZH�QRWH�WKDW�D�WKLUG�LQWHUSUHWDWLRQ�LV�SRVVLEOH���7KH�ERQG�FRXOG

SODXVLEO\�EH�UHDG�WR�PHDQ�WKDW�WKH�WRZQVKLS�PD\�UHFRYHU�DQ�DJJUHJDWH�VXP

RI�������������IURP�$HWQD�DQG�0V��)LVKHU�DV�RSSRVHG�WR�������������IURP

HDFK�

2XU�FRQFOXVLRQ�LV�EXWWUHVVHG�VRPHZKDW�E\�WKH�GHFLVLRQV�RI�RWKHU�FRXUWV

ZKLFK�KDYH� LQWHUSUHWHG�QRQ�FXPXODWLRQ� FODXVHV� LQ� ILGHOLW\� ERQGV�� � ,Q� HYHU\
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FDVH� WKDW� ZH� KDYH� ORFDWHG� LQ� ZKLFK� VXFK� D� FODXVH� ZDV� IRXQG� WR� EH

XQDPELJXRXV��WKH�FODXVH�VWDWHG�WKDW�WKH�VXUHW\�ZRXOG�SD\�QR�PRUH�WKDQ�WKH

PD[LPXP�DPRXQW�VWDWHG�LQ�WKH�ERQG�QR�PDWWHU�KRZ�PDQ\�WLPHV�WKH�ERQG

ZDV�UHQHZHG�RU�IRU�KRZ�PDQ\�\HDUV�LW�ZDV�LQ�HIIHFW���(GG\VWRQH�)LUH�&R��

%UDGOH\��&ROXPELD�+RVSLWDO��6WDWH�H[�UHO��*XVWH��.DYDQH\�5HDOWRU�	

'HYHORSHU�� ,QF�� Y�� 7UDYHOHUV� ,QV�� &R��� ���� 1�:��G� ���� �1�'�� ������

*UDSKLF�$UWV�0XW��,QV��&R��Y��&�:��:DUWKHQ�&R��� ,QF�������6�(��G����

�9D�� �������6DQWD� )H� *HQHUDO� 2IILFH� &UHGLW� 8QLRQ� Y�� *LOEHUWV�� ��� ,OO�

$SS���G����������1�(��G�����,OO��$SS���������%UXODWRXU�Y��$HWQD�&DV��	

6XU��&R������)��G�������G�&LU���������8QLWHG�6WDWHV�)LGHOLW\�	�*XDUDQW\

&R�� Y�� %DUEHU�� ��� )��G� ���� ��WK� &LU�� ������ �'�&�� &LU�� ������� � %RQGV

FRQWDLQLQJ�ODQJXDJH�IDU�PRUH�SUHFLVH�WKDQ�WKDW�IRXQG�LQ�WKDW�LVVXHG�E\�$HWQD

WR�WKH�7RZQVKLS�KDYH�EHHQ�IRXQG�DPELJXRXV�LQ�D�QXPEHU�RI�FDVHV��$�%�6�

&ORWKLQJ�&ROOHFWLRQ�,QF���*UHDW�$PHULFDQ�,QGHPQLW\�&R��Y��6WDWH�����

6�:��G������7H[��&W��&LY�$SS���������3HQDORVD�&RRSHUDWLYH�([FKDQJH�Y�

)DUPODQG� 0XW�� ,QV�� &R��� ���� 3��G� ����� �.DQ�� ������� &LW\� RI� 0LDPL

6SULQJV� Y�� 7UDYHOHUV� ,QGHP�� &R��� ���� 6R��G� ����� �)OD�$SS�� ������

$HWQD¶V�ERQG�LV�WKH�YDJXHVW�WKDW�ZH�KDYH�HQFRXQWHUHG�� �7KHUHIRUH�ZH�ILQG

WKDW�LW�ZDV�DPELJXRXV�

%HFDXVH�ZH�KDYH�IRXQG�WKDW�WKHUH�LV�DQ�DPELJXLW\�LQ�WKH�FRQWUDFW��ZH

PXVW�DGGUHVV�ZKHWKHU�WKH�WULDO�FRXUW¶V�GHFLVLRQ�PD\�EH�DIILUPHG�RQ�WKH�EDVLV
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RI�WKH�SDURO�HYLGHQFH���+XWFKLVRQ��VXSUD���1RUPDOO\��WKLV�ZRXOG�EH�D�PDWWHU

IRU�WKH�ILQGHU�RI�IDFW���+XWFKLVRQ������$��G�DW����������Q�����,Q�WKLV�FDVH�

KRZHYHU��WKH�SDURO�HYLGHQFH�FRQVLVWV�RI�UHTXHVWV�IRU�DGPLVVLRQ��ZKLFK�ZHUH

DGPLWWHG�IRU�ZDQW�RI�D�UHSO\��3D��5�&�3�������E����$HWQD�H[SUHVVO\�UHOLHG�RQ

WKH�UHTXHVWV�IRU�DGPLVVLRQ�LQ�LWV�PRWLRQ�IRU�VXPPDU\�MXGJPHQW���7KHUHIRUH�

WKH�TXHVWLRQ�LV�VXLWHG�IRU�UHVROXWLRQ�E\�WKLV�FRXUW�

5HTXHVW�IRU�$GPLVVLRQ�QR����VWDWHV�

'XULQJ� WKH� WLPH� IURP� ZKHQ� LW� ZDV� LVVXHG� HIIHFWLYH� -DQXDU\� ��
����� DQG� GXULQJ� WKH� UHQHZDOV� XQWLO� -DQXDU\� ������ RQO\� RQH
ERQG�� ERQG� ��� 6� ������������� %&$�� ZDV� LVVXHG� E\� $HWQD� WR
3HQQ� 7RZQVKLS� LQ� WKH� DJJUHJDWH� DQG� QRQ�FXPXODWLYH� VXP� RI
������������

5HTXHVW�IRU�DGPLVVLRQ�QR����VWDWHV�

,W� ZDV� WKH� LQWHQW� RI� $HWQD�� 3DWULFLD� )LVKHU� DQG� 3HQQ� 7RZQVKLS
WKDW� IURP� -DQXDU\� ��� ����� XQWLO� -DQXDU\� ������ ERQG� ��� 6
�������������%&$�LQ�WKH�³DJJUHJDWH�DQG�QRQ�FXPXODWLYH´�VXP
RI� ������������ ZDV� WKH� VROH� ERQG� DYDLODEOH� IRU� FODLPV� RI
GLVKRQHVW\�RQ�EHKDOI�RI�WKH�3HQQ�7RZQVKLS�7UHDVXUHU�

%HWZHHQ� WKHP�� WKHVH� WZR� UHTXHVWV� IRU� DGPLVVLRQ� UHVROYH� WKH

DPELJXLW\���7KH�7RZQVKLS�KDV�DGPLWWHG�WKDW�WKHUH�ZDV�D�VLQJOH�ERQG�UXQQLQJ

IURP�-DQXDU\���������XQWLO�-DQXDU\������ZLWK�D�VLQJOH�DJJUHJDWH�DQG�QRQ�

FXPXODWLYH� SROLF\� OLPLW� RI� ������������ IRU� WKH� HQWLUH� SHULRG�� DQG� WKDW� WKH

7RZQVKLS�DV�ZHOO�DV�$HWQD��LQWHQGHG�WKLV�WR�EH�WKH�FDVH�� �,Q�YLHZ�RI� WKHVH

DGPLVVLRQV�WKH�7RZQVKLS�FDQQRW�SUHYDLO�EHFDXVH�WKH�FRQVWUXFWLRQ�SODFHG�RQ

D�FRQWUDFW�E\� WKH�SDUWLHV�GHWHUPLQHV� WKDW� WR� EH�SODFHG�RQ� LW� E\� WKLV� FRXUW�
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+XWFKLVRQ������$��G�DW��������Q�����VHH�DOVR�0DJXLUH�Y��2VERUQH�����

$��G� ����� ���� �3D�� ������ �FRXUW�ZLOO� LQWHUSUHW� FRQWUDFW� LQ� DFFRUG�ZLWK� WKH

FRQVWUXFWLRQ�WKH\�KDYH�SODFHG�RQ�LW�WKHPVHOYHV���7RZQVKLS�RI�5DFFRRQ�Y�

:DWHU�%RDUG������$��G�����������3D��&PZOWK���������DPELJXRXV�WHUP�LQ�D

FRQWUDFW� VKRXOG� EH� FRQVWUXHG� LQ� DFFRUG� ZLWK� WKH� SDUWLHV¶� LQWHQW��� � 7KH

7RZQVKLS¶V�RQO\�DUJXPHQW�LV�WKDW�WKH�UHTXHVWV�DUH�LQFRQVLVWHQW�ZLWK�WKH�FOHDU

ODQJXDJH�RI�WKH�ERQG���%HFDXVH��DV�VWDWHG�HDUOLHU��ZH�GR�QRW�EHOLHYH�WKDW�WKLV

SRVLWLRQ�LV�FRUUHFW��WKH�GHFLVLRQ�EHORZ�PXVW�EH�DIILUPHG�

$IILUPHG�


