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7KLV� DFWLRQ� ZDV� LQLWLDWHG� E\� ��� 3DUN� 3URSHUWLHV� �/DQGORUG�� DJDLQVW
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-RDQQH�(��0HVVLQD� DQG�%UXFH�0��=HKPV�� D�N�D�0�� %UXFH� =HKPV� �7HQDQWV�

VHHNLQJ�HYLFWLRQ�HMHFWLRQ�DQG�PRQH\�GDPDJHV� IRU� QRQSD\PHQW� RI� UHQW� DQG

YLRODWLRQ� RI�PRELOH�KRPH�SDUN� UXOHV�� � 7HQDQWV� ILOHG� D� FRXQWHUFODLP� DJDLQVW

/DQGORUG� DOOHJLQJ� GDPDJHV� IRU� EUHDFK� RI� D� YHUEDO� FRQWUDFW� WR� SUHSDUH� D

PRELOH� KRPH� VLWH�� � $� MXU\� WULDO� ZDV� KHOG� EHIRUH� D� 6SHFLDO� 0DVWHU�� � $W� WKH

FRQFOXVLRQ�RI�7HQDQW¶V�FDVH��D�GLUHFWHG�YHUGLFW�RQ�WKH�LVVXH�RI�HMHFWPHQW�ZDV

HQWHUHG�LQ�IDYRU�RI�/DQGORUG���7KH�MXU\�UHWXUQHG�D�YHUGLFW�LQ�IDYRU�RI�/DQGORUG

RQ�GDPDJHV�DZDUGLQJ��������LQ�EDFN�UHQW�

7HQDQWV�ILOHG�D�PRWLRQ�IRU�SRVW�WULDO�UHOLHI���)ROORZLQJ�EULHILQJ�DQG�RUDO

DUJXPHQW�� DQ� RUGHU� ZDV� HQWHUHG� XSKROGLQJ� WKH� GLUHFWHG� YHUGLFW� RQ

HMHFWPHQW��EXW�JUDQWLQJ�D�QHZ�WULDO�RQ�GDPDJHV�RQ�WKH�EDVLV�RI�RQH�HUURU�RI

ODZ�� WKH� DGPLVVLRQ� RI� WHVWLPRQ\� IURP� 7HQDQWV¶� IRUPHU� ODQGORUG� UHJDUGLQJ

WKHLU�SULRU�ODQGORUG�WHQDQW�OLWLJDWLRQ�� �7KHUHDIWHU��7HQDQWV� ILOHG�D�PRWLRQ�IRU

UHFRQVLGHUDWLRQ� RQ� WKH� HMHFWPHQW� LVVXH�� EDVHG� RQ� DPHQGPHQWV� WR� WKH

3HQQV\OYDQLD� /DQGORUG�7HQDQW� $FW�� FODLPLQJ� WKH� DPHQGPHQW� JDYH� PRELOH

KRPH� SDUN� UHVLGHQWV� D� SHUSHWXDO� OHDVH�� � 7KH� MXGJH�� KROGLQJ� WKDW� WKH

DPHQGPHQWV� WR� WKH� $FW� FRXOG� QRW� EH� DSSOLHG� UHWURDFWLYHO\�� GHQLHG� WKDW

PRWLRQ���%RWK�SDUWLHV�ILOHG�WLPHO\�DSSHDOV���:H�DIILUP�

)LUVW��7HQDQWV�FODLP�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�GLUHFWLQJ�D�YHUGLFW� LQ

IDYRU� RI� /DQGORUG� RQ� WKH� LVVXH� RI� HMHFWPHQW�� � ,QLWLDOO\�� WKH\� DUJXH� WKH

H[LVWHQFH�RI�DQ�RUDO�OHDVH�ZDV�DQ�LVVXH�RI� IDFW��ZKLFK�VKRXOG�KDYH�JRQH� WR

WKH� MXU\�� � ,Q� WKLV� &RPPRQZHDOWK�� D� GLUHFWHG� YHUGLFW�PD\� EH� JUDQWHG� RQO\
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ZKHUH� WKH� IDFWV� DUH� FOHDU� DQG� WKHUH� LV� QR� URRP� IRU� GRXEW�� � )RUJDQJ� Y�

8QLYHUVDO�*\P�&R�������$��G������3D�6XSHU����������,Q�GHFLGLQJ�ZKHWKHU

WR� JUDQW� D�PRWLRQ� IRU� D� GLUHFWHG� YHUGLFW�� WKH� WULDO� FRXUW�PXVW� FRQVLGHU� WKH

IDFWV�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQPRYLQJ�SDUW\�DQG�PXVW�DFFHSW�DV

WUXH� DOO� HYLGHQFH� ZKLFK� VXSSRUWV� WKDW� SDUW\¶V� FRQWHQWLRQ� DQG� UHMHFW� DOO

DGYHUVH� WHVWLPRQ\�� � %URZQ� Y�� 3KLODGHOSKLD� $VEHVWRV� &RUS��� ���� $��G

������3D�6XSHU��������

$�UHYLHZ�RI�WKH�HYLGHQFH�DW�WULDO�IDLOV�WR�HVWDEOLVK�WKH�H[LVWHQFH�RI�DQ\

W\SH�RI�OHDVH�EHWZHHQ�WKH�SDUWLHV��HLWKHU�ZULWWHQ�RU�RUDO���7HQDQW�=HKPV¶�RZQ

WHVWLPRQ\�LQGLFDWHV�WKDW�7HQDQWV�KDG�DQ�RUDO�DJUHHPHQW�WR�HQWHU�LQWR�D�OHDVH

DW�D�IXWXUH�GDWH�DQG�7HQDQWV�ZHUH�XQGHU�QR�REOLJDWLRQ�WR�VLJQ�WKH�OHDVH�DV

SUHVHQWHG�WR�WKHP�E\�/DQGORUG���0RUH�LQWHUHVWLQJO\��7HQDQW�=HKPV�WHVWLILHG

WKDW�7HQDQWV�IHOW�WKDW�WKH\�KDG�WKH�RSWLRQ�WR�ILQG�DQRWKHU�SODFH�WR�OLYH�LI�WKH\

GLG�QRW�OLNH�WKH�FRQWHQWV�RI�/DQGORUG¶V�OHDVH���1�7��������������DW���������

$V�WKH�FRXUW�H[SODLQHG�LQ�JUDQWLQJ�WKH�GLUHFWHG�YHUGLFW�

«�DW� EHVW��ZKDW� >7HQDQWV@�KDYH�SURYHG� >VLF@� WKURXJK� WKH
WHVWLPRQ\�RI�0U��=HKPV�ZKR� WHVWLILHG� LQ� DQVZHU� WR� WKH� &RXUW¶V
TXHVWLRQV� WKDW� WKH� DJUHHPHQW� ZDV� IRU� KLP� DQG� KLV� ZLIH� WR
H[HFXWH� D� ZULWWHQ� OHDVH�� EXW� WKDW� WKH� ZULWWHQ� OHDVH� ZDV� QRW
WHQGHUHG�

+H�DOVR�LQGLFDWHG�WKDW�LQ�DQVZHU�WR�WKH�&RXUW¶V�TXHVWLRQV�
WKDW� KH� ZRXOG� QRW� KDYH� VLPSO\� VLJQHG� ZKDWHYHU� OHDVH� ZDV
SURYLGHG�RU�ZKDWHYHU�ZULWWHQ�OHDVH�ZDV�SURYLGHG� WR�KLP�E\� WKH
>/DQGORUG@�� � 7KHUH� ZRXOG� EH� IXUWKHU� QHJRWLDWLRQV�� DQG� KH� DOVR
VWDWHG�WKDW�KH�ZRXOG�QRW�KDYH�VLJQHG�MXVW�DQ\�ROG�OHDVH�

6R� DW� EHVW� ZKDW� >7HQDQWV@� KDV� >VLF@� SURYHG� LV� DQ� RUDO
DJUHHPHQW�WR�HQWHU�LQWR�D�OHDVH��QRW�DQ�RUDO�OHDVH�
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&RQVHTXHQWO\��7HQDQWV¶�DUJXPHQW�WKDW�DQ�RUDO� OHDVH�H[LVWHG� IDLOV� DQG

ZH�ILQG�WKH�WULDO�FRXUW�SURSHUO\�JUDQWHG�WKH�PRWLRQ�IRU�D�GLUHFWHG�YHUGLFW�

,Q�DGGLWLRQ��7HQDQWV�DUJXH�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�GHQ\LQJ�D�QHZ

WULDO�RQ�HMHFWPHQW�DIWHU�UHIXVLQJ�WR�FRPSHO�FHUWDLQ�ZLWQHVVHV�WR�DWWHQG�DQG

WHVWLI\���3ULRU�WR�WULDO��7HQDQWV�VHUYHG�1RWLFHV�WR�$WWHQG�RQ�/DQGORUG�SDUWQHUV�

/DUU\� 6DOLWHUPDQ� DQG� 5REHUW� /DUVRQ�� ERWK� RI� 0LQQHVRWD�� � /DQGORUG� ILOHG� D

0RWLRQ�IRU�3URWHFWLYH�2UGHU� IRU�ERWK�SDUWQHUV�ZKLFK�ZDV�GHQLHG�� �+RZHYHU�

QHLWKHU�SDUWQHU�DSSHDUHG�DW�WULDO�DV�WKH�FRXUW�H[FXVHG�WKHP�IURP�WHVWLI\LQJ

WKH�GD\�EHIRUH�WKH\�ZHUH�WR�DUULYH���7HQDQWV�FODLP�WKDW�WKH�WHVWLPRQ\�RI�WKH

SDUWQHUV� ZDV� QHFHVVDU\� WR� HVWDEOLVK� WKH� H[LVWHQFH� RI� DQ� RUDO� \HDU�WR�\HDU

OHDVH�ZLWK�DXWRPDWLF� UHQHZDO��ZKLFK�DJUHHPHQW�ZDV� DOOHJHGO\� HQWHUHG� LQWR

DIWHU�7HQDQWV�QHJRWLDWHG�ZLWK�RQH�RI�/DQGORUG¶V�UHSUHVHQWDWLYHV�

:H� DUH� PLQGIXO� WKDW� FRPSHWHQW� UHOHYDQW� HYLGHQFH� KDYLQJ� SUREDWLYH

YDOXH� LV� JHQHUDOO\� DGPLVVLEOH� DQG� WKLV� FRXUW� RQ� DSSHDO� ZLOO� DFFRUG� D� ODUJH

PHDVXUH�RI�GLVFUHWLRQ�WR�WKH�WULDO�FRXUW�UHJDUGLQJ�LWV�DGPLVVLRQ�RU�H[FOXVLRQ�

6HH� (QJOH� Y��:HVW� 3HQQ� 3RZHU� &R��� ���� $��G� ���� �3D�� 6XSHU�� ������

7KH�WULDO� WUDQVFULSW�LQGLFDWHV�WKH�SDUWQHUV�KDG�DLUOLQH�UHVHUYDWLRQV�WR�DWWHQG

WKH� WULDO� EXW�� WKH� GD\� EHIRUH� WKH� IOLJKW�� WKH� FRXUW� GHWHUPLQHG� WKDW� WKH

SDUWQHUV¶� WHVWLPRQ\� ZDV� LUUHOHYDQW�� � 1�7�� ������������ DW� ��������� � 7KH

FRXUW� H[SODLQHG� 7HQDQWV� RQO\� SOHG� WKH\� KDG� DQ� DJUHHPHQW� ZLWK� /DQGORUG¶V

UHSUHVHQWDWLYH��QRW�D�VXEVHTXHQW�DJUHHPHQW�ZLWK�WKH�SDUWQHUV��DQG�7HQDQW
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=HKPV� WHVWLILHG� DFFRUGLQJO\�� � 1�7�� ������������ DW� ��������� ��������

7KHUHIRUH��LQ�OLJKW�RI� WKHVH�IDFWV�WKH� WHVWLPRQ\�RI� WKH�SDUWQHUV�ZRXOG�KDYH

EHHQ� LUUHOHYDQW� DQG� WKH� FRXUW� GLG� QRW� DEXVH� LWV� GLVFUHWLRQ� LQ� UHIXVLQJ� WR

FRPSHO�WKH�DSSHDUDQFH�RI�WKH�WZR�ZLWQHVVHV�

,Q� DGGLWLRQ�� 7HQDQWV� FODLP� WKH� WULDO� FRXUW� HUUHG� LQ� UHIXVLQJ� WR� DSSO\

UHWURDFWLYHO\� WKH������DPHQGPHQWV� WR� WKH�/DQGORUG�7HQDQW�$FW� LQ�RUGHU� WR

YDFDWH�WKH�GLUHFWHG�YHUGLFW���,Q�������DIWHU�7HQDQWV¶�WULDO��DQG�LQ�UHVSRQVH�WR

3HQQV\OYDQLD�FDVHODZ�� WKH�3HQQV\OYDQLD�/HJLVODWXUH�SDVVHG�DPHQGPHQWV� WR

��� 3�6�� �� ��������ZKLFK� HVVHQWLDOO\� VHUYH� WR� SUHFOXGH� WKH� HMHFWPHQW� RI� D

PRELOH� KRPH�SDUN� WHQDQW� DW� WKH� HQG� RI� D� OHDVH�� � ,Q� UHIXVLQJ� WR� DSSO\� WKH

DPHQGPHQWV�UHWURDFWLYHO\��WKH�WULDO�FRXUW�SURSHUO\�FRQFOXGHG�WKDW�XQGHU�WKH

ODZV�RI�VWDWXWRU\�FRQVWUXFWLRQ��QHZ�SURYLVLRQV�DUH�FRQVWUXHG�DV�HIIHFWLYH�RQO\

IURP� WKH� GDWH� WKH� DPHQGPHQW� EHFDPH� HIIHFWLYH�� � �� 3D�&�6�$�� �� �����

0RUHRYHU��7HQDQWV�FLWH�QR�DXWKRULW\�LQ�VXSSRUW�RI�DSSO\LQJ� WKH�DPHQGPHQW

UHWURDFWLYHO\����7KHUHIRUH��D�QHZ�WULDO�RQ�WKLV�EDVLV�LV�QRW�DSSURSULDWH�

1H[W�� /DQGORUG� FKDOOHQJHV�ZKHWKHU� WKH� WULDO� FRXUW� SURSHUO\� JUDQWHG� D

QHZ� WULDO� RQ� GDPDJHV�� � 7KH� GHFLVLRQ� WR� RUGHU� D� QHZ� WULDO� LV� RQH� WKDW� OLHV

ZLWKLQ� WKH�GLVFUHWLRQ� RI� WKH� WULDO� FRXUW�� �2Q� DSSHDO�� RXU� VFRSH� RI� UHYLHZ� LV

OLPLWHG� WR� WKRVH� UHDVRQV� XSRQ� ZKLFK� WKH� WULDO� FRXUW� UHOLHG�� ZH� FRQVLGHU

����������������������������������
� (YHQ�LI�WKLV�DPHQGPHQW�ZHUH�DSSOLHG�UHWURDFWLYHO\��LW�ZRXOG�EH�WR�QR�DYDLO�IRU
7HQDQWV���$V�7HQDQWV¶�EULHI�DGPLWV��WKH�DPHQGPHQW�VSHFLILFDOO\�GHDOV�ZLWK�WKH�LVVXH�RI
HMHFWPHQW�DW�WKH�WHUPLQDWLRQ�RI�D�OHDVH���7HQDQWV¶�EULHI�DW������+HUH��7HQDQWV�IDLOHG�WR�SURYH�
DV�D�PDWWHU�RI�ODZ��WKH�H[LVWHQFH�RI�D�YDOLG�OHDVH��HLWKHU�ZULWWHQ�RU�RUDO���&RQVHTXHQWO\��WKH
DPHQGHG�VWDWXWH�ZRXOG�QRW�DSSO\�
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ZKHWKHU�DQ\�RI�WKH�WULDO�FRXUW¶V�UHDVRQV�IRU�JUDQWLQJ�D�QHZ�WULDO�KDYH�PHULW

DQG�LI�VR��GHIHU�WR�WKDW�GHFLVLRQ���1RJRZVNL�Y��$OHPR�+DPPDG������$��G

�����3D��6XSHU��������

7KH� QHZ� WULDO� ZDV� JUDQWHG� DIWHU� -XGJH� 6WDVVEXUJHU� GHWHUPLQHG� WKH

6SHFLDO� 0DVWHU� FRPPLWWHG� UHYHUVLEOH� HUURU� E\� SHUPLWWLQJ� 7HQDQWV¶� SULRU

ODQGORUG� WR� WHVWLI\� FRQFHUQLQJ� SUHYLRXV� ODQGORUG�WHQDQW� OLWLJDWLRQ�� � 7KH

WHVWLPRQ\� ZDV� LQLWLDOO\� DGPLWWHG� WR� VKRZ� 7HQDQW� =HKPV¶� FUHGLELOLW\�

+RZHYHU�� D� UHYLHZ� RI� WKH� WUDQVFULSW� SURYHV� WKDW� /DQGORUG� FRQWLQXDOO\

TXHVWLRQHG�WKH�SUHYLRXV�ODQGORUG�UHJDUGLQJ��7HQDQWV¶�IDLOXUH�WR�SD\�UHQW��WKH

VXEVHTXHQW� HYLFWLRQ� DWWHPSW�� WKH� ILOLQJ� RI� D� OHJDO� DFWLRQ� DJDLQVW� 7HQDQWV�

7HQDQWV¶�ILOLQJ�RI�D�FRXQWHUFODLP��WKH�VHFXULQJ�RI�D�FRXUW�RUGHU� IRU�HYLFWLRQ�

7HQDQWV¶�HYHQWXDO� YDFDWLQJ� RI� WKH�SURSHUW\�� DQG� WKH� ODQGORUG¶V� UHFHLSW� RI� D

PRQHWDU\� MXGJPHQW� DJDLQVW� 7HQDQWV�� � 1�7�� ������������ DW� ��������� � :H

DJUHH�ZLWK�-XGJH�6WUDVVEXUJHU�WKDW�WKH�WHVWLPRQ\�RI�7HQDQW¶V�SULRU�ODQGORUG

ZHQW�EH\RQG�WKDW�QHFHVVDU\�WR�GHWHUPLQH�7HQDQW¶V�FUHGLELOLW\�DQG�D�QHZ�WULDO

RQ�GDPDJHV�LV�QHFHVVDU\�

,Q�DGGLWLRQ�WR�WKH�DERYH�LVVXH�XSRQ�ZKLFK�D�QHZ�WULDO�RQ�GDPDJHV�ZDV

JUDQWHG��7HQDQWV� UDLVH� IRXU� LVVXHV�WKH\� FODLP�DUH� DOVR� WKH�EDVLV� IRU� D�QHZ
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WULDO�RQ�GDPDJHV�EXW�ZHUH�QRW�DGGUHVVHG�E\�WKH�WULDO�FRXUW����+RZHYHU��WKHVH

LVVXHV�DUH�EH\RQG�RXU�VFRSH�RI�UHYLHZ��DV�WKH�WULDO�FRXUW�GLG�QRW� UHO\�XSRQ

WKHP�LQ�JUDQWLQJ�WKH�QHZ�WULDO�DV�WR�GDPDJHV���,G�� �7KH�WULDO�FRXUW�RSLQLRQ

VSHFLILFDOO\� VWDWHV�� ³$� QHZ� WULDO� ZDV� JUDQWHG� EHFDXVH� WKH� 6SHFLDO� 0DVWHU

FRPPLWWHG�UHYHUVLEOH�HUURU�E\�SHUPLWWLQJ�0U��=HKPV¶�SULRU�ODQGORUG��&KDUOHV

%HQQHWW�� WR� WHVWLI\� DERXW� WKHLU� SULRU� ODQGORUG�WHQDQW� OLWLJDWLRQ�´� � 7ULDO� &RXUW

2SLQLRQ�����������DW������ � ,Q� OLJKW�RI�RXU�GHFLVLRQ�DIILUPLQJ� WKH�WULDO� FRXUW

DZDUG� RI� D� QHZ� WULDO� DV� WR� GDPDJHV�� ZH� ILQG� QR� UHDVRQ� WR� GLVFXVV� RWKHU

JURXQGV�FLWHG�E\�7HQDQWV�LQ�VXSSRUW�RI�UHOLHI��ZKLFK�WKH\�KDYH�DOUHDG\�EHHQ

DIIRUGHG���7KXV��ZH�FRQFOXGH�WKHVH�LVVXHV�DUH�PRRW�

2UGHUV�DIILUPHG�

����������������������������������
� 7KH�IRXU�DGGLWLRQDO�LVVXHV�SUHVHQWHG�LQ�7HQDQWV¶�EULHI�DUH���D��ZKHWKHU�D�QHZ�WULDO�RQ
GDPDJHV�VKRXOG�EH�JUDQWHG�EHFDXVH�RI�/DQGORUG¶V�IDLOXUH�WR�EULQJ�VXLW�LQ�WKH�QDPH�RI�WKH
SDUWQHUV���E��ZKHWKHU�D�QHZ�WULDO�RQ�GDPDJHV�VKRXOG�EH�JUDQWHG�EHFDXVH�RI�/DQGORUG¶V
FROOHFWLRQ�RI�UHQW�LQ�DEVHQFH�RI�D�ZULWLQJ���F��ZKHWKHU�D�QHZ�WULDO�RQ�GDPDJHV�VKRXOG�EH
JUDQWHG�EHFDXVH�RI�WLPH�FRQVWUDLQWV�SODFHG�RQ�WKH�WULDO��DQG��G��ZKHWKHU�D�QHZ�WULDO�RQ
GDPDJHV�VKRXOG�EH�JUDQWHG�EHFDXVH�7HQDQWV�FODLPHG�LQDELOLW\�WR�UHVSRQG�WR�/DQGORUG¶V
VHFRQG�DPHQGHG�FRPSODLQW�


