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$SSHDO�IURP�WKH�-XGJPHQW�HQWHUHG�0D\����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\�

&LYLO�'LYLVLRQ��1R��$5����������
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3(7,7,21�)25�5($5*80(17�),/('���������
3(7,7,21�)25�5($5*80(17�'(1,('���������

7KHVH� FRQVROLGDWHG� DSSHDOV� DUH� IURP� WKH� ILQDO� MXGJPHQWV� HQWHUHG� LQ

IDYRU� RI� $SSHOOHH�� 1DWLRQZLGH� ,QVXUDQFH� &RPSDQ\� �1DWLRQZLGH�� LQ

FRQQHFWLRQ� ZLWK� WKH� XQGHUO\LQJ� DFWLRQV� IRU� SD\PHQW� RI� ILUVW� SDUW\� PHGLFDO

EHQHILWV� EURXJKW� E\� $SSHOODQWV�� /DUU\� 7DJOLDWL�� -HIIUH\� )XQNKRXVHU�� -DFTXH

.HQQHG\�DQG�9LROD�+RZDUG��SXUVXDQW�WR�WKHLU�SROLFLHV�ZLWK�$SSHOOHH���)RU�WKH

UHDVRQV� VHW� IRUWK�EHORZ��ZH�YDFDWH� WKH� MXGJPHQWV� DQG� UHPDQG� IRU� IXUWKHU

SURFHHGLQJV� FRQVLVWHQW�ZLWK� WKLV� RSLQLRQ�� � %HIRUH� DGGUHVVLQJ� WKH�PHULWV� RI

$SSHOODQWV
�FODLPV��ZH�ZLOO�UHFRXQW�WKH�SHUWLQHQW�IDFWV�RI�WKLV�FDVH�

(DFK�$SSHOODQW�ZDV�LQMXUHG� LQ�DQ�DXWRPRELOH�DFFLGHQW� LQ������� �(DFK

ZDV�HOLJLEOH�IRU� ILUVW�SDUW\�PHGLFDO�EHQHILWV�DULVLQJ�XQGHU�SROLFLHV� LVVXHG�E\

$SSHOOHH���$SSHOODQWV�DOO��UHFHLYHG�FKLURSUDFWLF��WUHDWPHQW��IRU��WKHLU��LQMXULHV�

����������������������������������
∗��5HWLUHG�-XVWLFH�DVVLJQHG�WR�6XSHULRU�&RXUW�
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7KH�FKLURSUDFWRUV�UHIHUUHG�$SSHOODQWV�IRU�WKHUPRJUDSKLF�VWXGLHV�IRU�SXUSRVHV

RI�GLDJQRVLV�DQG�WUHDWPHQW����$SSHOOHH�UHIXVHG�WR�FRPSHQVDWH�$SSHOODQWV�IRU

WKH�FRVW�RI�WKH�WKHUPRJUDSKV�

$SSHOODQWV� WKHUHDIWHU� LQVWLWXWHG� VXLW� DJDLQVW� $SSHOOHH� WR� UHFRXS

SD\PHQW� IRU� WKHVH� H[SHQVHV�� �7KH� FDVHV�ZHUH� FRQVROLGDWHG� IRU� DUELWUDWLRQ�

)ROORZLQJ�DQ�DUELWUDWLRQ�KHDULQJ�LQ�2FWREHU��������$SSHOODQWV�ZHUH�DZDUGHG

WKH� FRVW� RI� WKH� WKHUPRJUDSK\� SOXV� LQWHUHVW� DQG� DWWRUQH\V
� IHHV�� � $SSHOOHH

WLPHO\�DSSHDOHG�

$�QRQ�MXU\� WULDO�GH�QRYR�ZDV�KHOG� LQ�$XJXVW� RI� ����� IROORZLQJ�ZKLFK

WKH�WULDO�MXGJH�GHFLGHG�LQ�IDYRU�RI�$SSHOOHH���$SSHOODQWV�WLPHO\�ILOHG�SRVW�WULDO

PRWLRQV�DV�ZHOO�DV�VXSSOHPHQWDO�SRVW�WULDO�PRWLRQV�� �7KH� WULDO� FRXUW�GHQLHG

WKHVH� PRWLRQV�� � $SSHOODQWV� WLPHO\� DSSHDOHG�� � 7KLV� &RXUW� YDFDWHG� WKH

MXGJPHQWV� DQG� UHPDQGHG� IRU� IXUWKHU� FRQVLGHUDWLRQ� RI� $SSHOODQWV


VXSSOHPHQWDO�SRVW�WULDO�PRWLRQV���6HH�.HQQHG\�Y��1DWLRQZLGH�,QVXUDQFH

&R�������$��G������3D��6XSHU���������XQSXEOLVKHG�PHPRUDQGXP��

%\�WKH�WLPH�WKH�FDVH�ZDV�UHPDQGHG��WKH�MXGJH�ZKR�KDG�SUHVLGHG�RYHU

WKH�WULDO�KDG�OHIW�WKH�EHQFK���)RU�UHDVRQV�WKDW�GR�QRW�DSSHDU�RI�UHFRUG��WKH

SRVW�WULDO��PRWLRQV�ZHUH��QRW�ILQDOO\�GLVSRVHG�RI��XQWLO��������-XGJPHQWV�ZHUH

����������������������������������
�� � 7KHUPRJUDSK\� LV� D� GLDJQRVWLF� SURFHGXUH� WKDW�PHDVXUHV� LQIUDUHG� HQHUJ\
HPLWWHG�E\�WKH�VNLQ���6HH�'HSRVLWLRQ�RI�'U��-RVHSK�1RYDN�����������DW������
([KLELW� %� DQG�'HSRVLWLRQ� RI�'U��%DVLO�0DUU\VKRZ�� ��������� DW� ���([KLELW� �
�$PHULFDQ�0HGLFDO�$VVRFLDWLRQ��,QIRUPDWLRQDO�&RXQFLO�5HSRUW��7KHUPRJUDSK\
LQ�1HXURORJLFDO�DQG�0XVFXORVNHOHWDO�&RQGLWLRQV��VXEPLWWHG�'HFHPEHU��������
UHSULQWHG�LQ�7KHUPRORJ\��������DW������������
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WKHQ� GXO\� HQWHUHG� LQ� IDYRU� RI� $SSHOOHH�� � $SSHOODQWV� WLPHO\� DSSHDOHG� DQG

SUHVHQW�WKH�IROORZLQJ�LVVXHV�IRU�UHYLHZ�������ZKHWKHU�WKH�WULDO�FRXUW�HUUHG�LQ

GHWHUPLQLQJ�DV�D�PDWWHU�RI�ODZ�WKDW�WKHUPRJUDSK\�LV�QRW�D�UHDVRQDEOH�DQG

QHFHVVDU\� PHGLFDO� WUHDWPHQW�� DQG� ���� ZKHWKHU� WKH� WULDO� FRXUW� HUUHG� LQ

FRQFOXGLQJ�WKDW�$SSHOOHH
V�GHQLDO�RI�$SSHOODQWV
�FODLPV�ZDV�UHDVRQDEOH��WKXV

HQWLWOLQJ�$SSHOODQWV
�WR�DWWRUQH\V
�IHHV�SXUVXDQW�WR����3D�&�6�$���������E��

7KH�UROH�RI�DQ�DSSHOODWH�FRXUW�LQ�UHYLHZLQJ�WKH�WULDO�FRXUW
V
ILQDO�MXGJPHQW�LV�WR�GHWHUPLQH�ZKHWKHU�WKH�ILQGLQJV�RI�WKH
WULDO� FRXUW� DUH� VXSSRUWHG� E\� FRPSHWHQW� HYLGHQFH� DQG
ZKHWKHU� WKH� WULDO� FRXUW� FRPPLWWHG�HUURU� LQ�WKH�DSSOLFDWLRQ
RI� ODZ�� � )XUWKHUPRUH�� WKH� ILQGLQJV� RI� WKH� WULDO� MXGJH� LQ� D
QRQMXU\� FDVH� PXVW� EH� JLYHQ� WKH� VDPH� ZHLJKW� DV� D� MXU\
YHUGLFW�DQG�ZLOO�QRW�EH�GLVWXUEHG�RQ�DSSHDO�DEVHQW�HUURU�RI
ODZ�RU�DEXVH�RI�GLVFUHWLRQ���:KHQ�WKLV�>&@RXUW�UHYLHZV�WKH
ILQGLQJV� RI� WKH� WULDO� MXGJH�� WKH� HYLGHQFH� LV� YLHZHG� LQ� WKH
OLJKW�PRVW� IDYRUDEOH� WR� WKH� YLFWRULRXV�SDUW\� EHORZ�DQG�DOO
HYLGHQFH� DQG� SURSHU� LQIHUHQFHV� IDYRUDEOH� WR� WKDW� SDUW\
PXVW� EH� WDNHQ� DV� WUXH� DQG�� FRQYHUVHO\�� DOO� XQIDYRUDEOH
LQIHUHQFHV�UHMHFWHG�

5RPDQR�Y��1DWLRQZLGH�0XWXDO�)LUH�,QVXUDQFH�&R�������$��G�����������

�3D��6XSHU���������FLWDWLRQV�RPLWWHG�����6LQFH� WKH�WULDO� MXGJH� LV� LQ�WKH�EHVW

SRVLWLRQ�WR�MXGJH�WKH�FUHGLELOLW\�RI�WKH�ZLWQHVVHV��DQ�DSSHOODWH�FRXUW�PD\�QRW

UH�H[DPLQH� WKH� ZHLJKW� WR� EH� JLYHQ� WR� WKHLU� WHVWLPRQ\�� � 6LPLODUO\�� DQ

DSSHOODWH�FRXUW�PD\�QRW�VXEVWLWXWH�LWV�MXGJPHQW�IRU�WKDW�RI�WKH�WULDO� MXGJH��

$OEHULFL� Y�� 6DIHJXDUG� 0XWXDO� ,QVXUDQFH� &R��� ���� $��G� ����� ���� �3D�

6XSHU���������FLWDWLRQV�RPLWWHG��

&RQFOXVLRQV� RI� ODZ�� KRZHYHU�� DUH� QRW� ELQGLQJ� RQ� DQ� DSSHOODWH� FRXUW�

ZKRVH�GXW\�LW�LV�WR�GHWHUPLQH�ZKHWKHU�WKHUH�ZDV�D�SURSHU�DSSOLFDWLRQ�RI�ODZ
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WR� IDFW�E\� WKH� ORZHU� FRXUW�� ������3HQQV\OYDQLD�$YHQXH�&RUSRUDWLRQ�Y�

)HGHUDWLRQ�RI� -HZLVK�$JHQFLHV�RI�*UHDWHU�3KLODGHOSKLD�� ����3D�� ����

���������$��G�������������������:LWK�UHJDUG�WR�VXFK�PDWWHUV��RXU�VFRSH�RI

UHYLHZ� LV� SOHQDU\� DV� LW� LV� ZLWK� DQ\� UHYLHZ� RI� TXHVWLRQV� RI� ODZ�� �'DYLV� Y�

%HUZLQG�&RUS��� ���� 3D�� ����� ����� ���� $��G� ����� ���� �������� �:H� VKDOO

HYDOXDWH� WKH� GHFLVLRQ� RI� WKH� WULDO� FRXUW� DV�ZHOO� DV� $SSHOODQWV
� DUJXPHQW� LQ

DFFRUGDQFH�ZLWK�WKHVH�SULQFLSOHV�

$SSHOODQWV� LQLWLDOO\� FKDOOHQJH� WKH� WULDO� FRXUW
V� GHWHUPLQDWLRQ� WKDW

WKHUPRJUDSK\� LV� QRW� D� UHDVRQDEOH� DQG� QHFHVVDU\� PHGLFDO� H[SHQVH�� � 7KH

0RWRU�9HKLFOH�)LQDQFLDO�5HVSRQVLELOLW\�/DZ��09)5/������3D�&�6�$�����������

JRYHUQV�WKH�SURYLVLRQ�RI�ILUVW�SDUW\�PHGLFDO�EHQHILWV�DQG�SURYLGHV�WKDW�

$Q� LQVXUHU� LVVXLQJ�RU� GHOLYHULQJ� OLDELOLW\� LQVXUDQFH� SROLFLHV
FRYHULQJ� DQ\� PRWRU� YHKLFOH� RI� WKH� W\SH� UHTXLUHG� WR� EH
UHJLVWHUHG� XQGHU� WKLV� WLWOH«VKDOO� PDNH� DYDLODEOH� IRU
SXUFKDVH�ILUVW�SDUW\�EHQHILWV�ZLWK�UHVSHFW�WR�LQMXU\�DULVLQJ
RXW� RI� WKH� PDLQWHQDQFH� RU� XVH� RI� D� PRWRU� YHKLFOH� DV
IROORZV�

����0HGLFDO�EHQHILW�BB6XEMHFW�WR�WKH�OLPLWDWLRQV�RI�VHFWLRQ
����� �UHODWLQJ� WR� FXVWRPDU\� FKDUJHV� IRU� WUHDWPHQW��
FRYHUDJH�WR�SURYLGH�IRU�UHDVRQDEOH�DQG�QHFHVVDU\�PHGLFDO
WUHDWPHQW� DQG� UHKDELOLWDWLYH� VHUYLFHV�� LQFOXGLQJ� EXW� QRW
OLPLWHG� WR�� KRVSLWDO�� GHQWDO�� VXUJLFDO�� SV\FKLDWULF�
SV\FKRORJLFDO�� RVWHRSDWKLF�� DPEXODQFH�� FKLURSUDFWLF�
OLFHQVHG� SK\VLFDO� WKHUDS\�� QXUVLQJ� VHUYLFHV�� YRFDWLRQDO
UHKDELOLWDWLRQ� DQG�RFFXSDWLRQDO� WKHUDS\�� VSHHFK� SDWKRORJ\
DQG� DXGLRORJ\�� RSWRPHWULF� VHUYLFHV�� PHGLFDWLRQV�� PHGLFDO
VXSSOLHV�DQG�SURVWKHWLF�GHYLFHV��DOO�ZLWKRXW�OLPLWDWLRQ�DV�WR
WLPH��SURYLGHG�WKDW��ZLWKLQ����PRQWKV�IURP�WKH�GDWH�RI�WKH
DFFLGHQW�FDXVLQJ�LQMXU\��LW�LV�DVFHUWDLQDEOH�ZLWK�UHDVRQDEOH
PHGLFDO�SUREDELOLW\�WKDW�IXUWKHU�H[SHQVHV�PD\�EH�LQFXUUHG
DV� D� UHVXOW� RI� WKH� LQMXU\�� � %HQHILWV� XQGHU� WKLV� SDUDJUDSK
PD\�LQFOXGH�DQ\�QRQPHGLFDO�UHPHGLDO�FDUH�DQG� WUHDWPHQW
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UHQGHUHG�LQ�DFFRUGDQFH�ZLWK�D�UHFRJQL]HG�UHOLJLRXV�PHWKRG
RI�KHDOLQJ�

���3D�&�6�$������������

7KH� LQVWDQW� GLVSXWH� WXUQV� RQ�ZKHWKHU� WKH� WKHUPRJUDSK\� UHQGHUHG� WR

$SSHOODQWV�FRQVWLWXWHV�UHDVRQDEOH�DQG�QHFHVVDU\�PHGLFDO�WUHDWPHQW�VR�DV�WR

EH�FRPSHQVDEOH�XQGHU�VHFWLRQ�����������2XU�UHVHDUFK�KDV�IDLOHG�WR�XQFRYHU

DQ\� SUHFHGHQWLDO� 3HQQV\OYDQLD� DSSHOODWH� FDVHV� RQ� WKLV� VXEMHFW��

&RQVHTXHQWO\�� ERWK� SDUWLHV� UHIHUHQFH� WKH� ODZ� RI� RWKHU� MXULVGLFWLRQV�

$SSHOODQWV� UHO\� XSRQ� FDVHODZ� WKDW� KDV� IRXQG� WKHUPRJUDSK\� WR� EH

FRPSHQVDEOH�� � $SSHOOHH�� RQ� WKH� RWKHU� KDQG�� VHHNV� WR� GLVWLQJXLVK� WKHVH

DXWKRULWLHV� DQG� IXUWKHU� DUJXHV� WKDW� WKHUPRJUDSK\� VKRXOG� QRW� EH

����������������������������������
�� � 7KH� LVVXH� SUHVHQWHG� KHUH� ZDV� SUHYLRXVO\� DGGUHVVHG� E\� WKLV� FRXUW� LQ
)RUPDQ� Y�� 6WDWH� )DUP� ,QVXUDQFH�&R��� ���� $��G���� �3D�� 6XSHU�� ������
DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ��� ������� �XQSXEOLVKHG
PHPRUDQGXP��� )RUPDQ� LQYROYHG� WKH� TXHVWLRQ� RI� ZKHWKHU� WKHUPRJUDSK\
ZDV�FRPSHQVDEOH�XQGHU�WKH�3HQQV\OYDQLD�1R�IDXOW�0RWRU�9HKLFOH� ,QVXUDQFH
$FW��1R�IDXOW�$FW������3�6�������������DQG�������D����:KLOH�WKH�1R�IDXOW�$FW
DQG�WKH�09)5/�FRQWDLQ�VLPLODU�ODQJXDJH��)RUPDQ�FDQQRW�EH�UHOLHG�XSRQ�DV
ELQGLQJ�SUHFHGHQW���6HH�9HWWHU�Y��)XQ�)RRWZHDU�&R�������$��G���������
�3D��6XSHU�� ������ �HQ�EDQF���DSSHDO�GHQLHG�� ���� 3D�� ����� ���� $��G� ����
������� �SURYLGLQJ� WKDW� DQ� XQSXEOLVKHG� PHPRUDQGXP� KDV� QR� SUHFHGHQWLDO
YDOXH��� �6HH�DOVR� ���� 3D�� &RGH� �� �����$� �LQGLFDWLQJ� WKDW� DQ� XQSXEOLVKHG
PHPRUDQGXP�VKDOO�QRW�EH�UHOLHG�XSRQ�RU�FLWHG�LQ�DQ\�DFWLRQ�RU�SURFHHGLQJ�
XQOHVV� UHOHYDQW�XQGHU� WKH� GRFWULQH� RI� WKH� ODZ� RI� WKH� FDVH�� UHV� MXGLFDWD� RU
FROODWHUDO�HVWRSSHO�RU�LQYROYHV�WKH�VDPH�FULPLQDO�GHIHQGDQW�LQ�D�SULRU�DFWLRQ
RU�SURFHHGLQJ��
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FRPSHQVDEOH� EHFDXVH� LW� GRHV� QRW� PHHW� WKH� )U\H�� WHVW� JRYHUQLQJ� WKH

DGPLVVLELOLW\�RI�VFLHQWLILF�HYLGHQFH��

:LWK�UHJDUG�WR�WKH�LVVXH�RI�ZKHWKHU�WKHUPRJUDPV�FRQVWLWXWH�DGPLVVLEOH

VFLHQWLILF�HYLGHQFH�XQGHU�)U\H��ZH�QRWH� WKDW� WZR�RI� RXU� VLVWHU� VWDWHV� KDYH

FRQFOXGHG�WKDW�WKH\�GR��SURYLGHG�WKDW�DQ�DGHTXDWH�IRXQGDWLRQ�KDV�EHHQ�ODLG�

6HH�� H�J��� )D\� Y�� 0LQFH\�� ���� 6R��G� ����� �������� �)OD�� 'LVW�� &W�� $SS�

�������3URFLGD� Y�� 0F&ODXJKOLQ�� ���� 1�-�� ����� ����� ���� $��G� ����� ���

�������� �%XW�VHH�&UDZIRUG� Y�� 6KLYDVKDQNDU�� ���� 6R��G� ����� ���� �)OD�

'LVW��&W�� $SS�� ������ DQG�)HUOLVH� Y�� (LOHU�� ����1�-�� 6XSHU�� ����� ��������

����$��G������������������ERWK�RI�ZKLFK�GHFOLQH�WR�KROG�WKDW�WKHUPRJUDPV

FRQVWLWXWH� DGPLVVLEOH� VFLHQWLILF� HYLGHQFH� EDVHG� RQ� WKH� ODFN� RI� D� VXIILFLHQW

HYLGHQWLDU\�IRXQGDWLRQ����+RZHYHU��DW�OHDVW�WKUHH�RWKHU�MXULVGLFWLRQV��DV�ZHOO

DV�RQH�3HQQV\OYDQLD�FDVH�IURP�WKH�FRXUW�RI�FRPPRQ�SOHDV��KDYH�UHDFKHG�D

FRQWUDU\�UHVXOW���6HH��H�J���.�0DUW�&RUS��Y��0RUULVRQ������1�(��G�������

�,QG���&W��$SS����������.OXFN�Y��%RUODQG�������0LFKLJDQ�$SS���������������

����������������������������������
���)U\H�Y��8QLWHG�6WDWHV������)��������'�&��&LU��������

�� �7KXV�IDU��3HQQV\OYDQLD�KDV�FRQWLQXHG� WR�DGKHUH� WR� WKH�)U\H� WHVW�� �6HH�
H�J���%OXP�Y��0HUUHOO�'RZ�3KDUPDFHXWLFDOV��,QF�������$��G�����������
Q��� �3D��6XSHU��������� �3XUVXDQW�WR�)U\H� DQG� LWV� 3HQQV\OYDQLD� SURJHQ\�� LW
PXVW�EH�VKRZQ�WKDW�WKHUH�LV�JHQHUDO�DFFHSWDQFH�RI�WKH�VFLHQWLILF�HYLGHQFH
V
YDOLGLW\�E\�WKRVH�VFLHQWLVWV�DFWLYH�LQ�WKH�ILHOG�WR�ZKLFK�WKH�HYLGHQFH�EHORQJV�
%OXP������$��G�DW��������$OWKRXJK�RXU�6XSUHPH�&RXUW�KDV�SURPXOJDWHG�WKH
3HQQV\OYDQLD�5XOHV�RI�(YLGHQFH��3D�5�(������������WKH�DGRSWLRQ�RI�WKH�UXOHV
GRHV�QRW�DOWHU�WKH�)U\H�WHVW���6HH������&RPPHQW�WR�3D�5�(������� � ,Q�DQ\
HYHQW�� WKH� 5XOHV� RI� (YLGHQFH� DUH� SUHVHQWO\� LQDSSOLFDEOH� DV� WKH\� GR� QRW� JR
LQWR�HIIHFW�XQWLO�2FWREHU���������
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1�:��G����������������%XUNHWW�Y��1RUWKHUQ�����:DVK��$SS���������������

3��G� ������ ����� �������� UHYLHZ� GHQLHG�� ���� :DVK��G� ����� �������

6]PRGLV�Y��*HLJHU�����'��	�&��G���������������/HKLJK�&W\����������:H�GR

QRW�FRQVLGHU�DQ\�RI�WKHVH�GHFLVLRQV�WR�EH�GLVSRVLWLYH�EHFDXVH�WKH�TXHVWLRQ�RI

ZKHWKHU�WKHUPRJUDPV�PHHW�WKH�)U\H�WHVW�LV�LUUHOHYDQW�

7KH� LQVWDQW� DSSHDO� GRHV� QRW� UHTXLUH� XV� WR� GHFLGH� ZKHWKHU

WKHUPRJUDSKLF�UHVXOWV�KDYH�JDLQHG�VXIILFLHQW�VFLHQWLILF�DFFHSWDQFH�VR�DV�WR�EH

DGPLVVLEOH� XQGHU� )U\H�� � 5DWKHU�� WKH� TXHVWLRQ� DW� LVVXH� KHUH� LV� ZKHWKHU

WKHUPRJUDSK\� LV� D� UHDVRQDEOH� DQG�QHFHVVDU\�PHGLFDO� WUHDWPHQW�ZLWKLQ� WKH

PHDQLQJ�RI�WKH�09)5/���6HFWLRQ���������GRHV�QRW�PDNH�WKH�FRPSHQVDELOLW\

RI� UHDVRQDEOH� DQG�QHFHVVDU\�PHGLFDO� H[SHQVHV� FRQWLQJHQW� XSRQ� SURRI� WKDW

WKH�SDUWLFXODU�WUHDWPHQW��VHUYLFH�RU�GHYLFH�KDV�JDLQHG�JHQHUDO�DFFHSWDQFH�E\

WKRVH�ZKR�SUDFWLFH�LQ�WKH�ILHOG���7KH�VWDWXWH�LV�LQVWHDG�EURDGO\�SKUDVHG�DQG

DXWKRUL]HV�SD\PHQW�IRU�DOO�UHDVRQDEOH�DQG�QHFHVVDU\�PHGLFDO�WUHDWPHQW�DQG

UHKDELOLWDWLYH�VHUYLFHV��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR�WKH�ZLGH�DUUD\�RI�PDWWHUV

VHW�IRUWK�DERYH���0RUHRYHU��WKLV�&RXUW�KDV�UHFRJQL]HG�WKDW�ZKLOH

WKH�09)5/�ZDV�HQDFWHG�DV�D�PHDQV�RI�LQVXUDQFH�UHIRUP�WR
UHGXFH� WKH� HVFDODWLQJ� FRVWV� RI� SXUFKDVLQJ� LQVXUDQFH>�@� «
WKH� XQGHUO\LQJ� REMHFWLYH� RI� WKH� ODZ� LV� WR� SURYLGH� EURDG
FRYHUDJH� WR� DVVXUH� WKH� ILQDQFLDO� LQWHJULW\� RI� WKH
SROLF\KROGHU���7KH�/DZ�>WKXV@�LV�WR�EH�FRQVWUXHG�OLEHUDOO\�WR
DIIRUG�WKH�JUHDWHVW�SRVVLEOH�FRYHUDJH�WR�LQMXUHG�FODLPDQWV�
,Q� FORVH� RU� GRXEWIXO� FDVHV�� LW� LV� ZHOO� HVWDEOLVKHG� WKDW� D
FRXUW� VKRXOG� UHVROYH� WKH� PHDQLQJ� RI� LQVXUDQFH� SROLF\
SURYLVLRQV�RU�WKH�OHJLVODWLYH�LQWHQW�LQ�IDYRU�RI�FRYHUDJH�IRU
WKH�LQVXUHG�
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'DQNR� Y�� (ULH� ,QVXUDQFH� ([FKDQJH�� ���� $��G� ������ ����� �3D�� 6XSHU�

�������DIILUPHG������3D�����������$��G�������������FLWDWLRQV�RPLWWHG��

0HGLFDO�WHFKQRORJ\�LV�DGYDQFLQJ�PRUH�UDSLGO\�WKDQ�WKH�ODZ���,W�LV�WKXV

FRQFHLYDEOH�WKDW�D�FXWWLQJ�HGJH�SURFHGXUH��GHYLFH�RU�VHUYLFH�PD\�IDOO�ZLWKLQ

WKH�PHDQLQJ�RI�UHDVRQDEOH�DQG�QHFHVVDU\�PHGLFDO�WUHDWPHQW��HYHQ�WKRXJK�LW

KDV� QRW� JDLQHG� JHQHUDO� DFFHSWDQFH� ZLWKLQ� PHPEHUV� RI� WKH� PHGLFDO

FRPPXQLW\�� � 0LQGIXO� RI� WKH� SULQFLSOHV� VHW� IRUWK� LQ� 'DQNR�� VXSUD�� DQG

EHFDXVH�WKH�OHJLVODWXUH�KDV�QRW�FKRVHQ�WR�PDNH�FRPSHQVDELOLW\�IRU�PHGLFDO

WUHDWPHQW�RU�VHUYLFHV�GHSHQGHQW�XSRQ�D�ILQGLQJ� WKDW� LW�PHHW�WKH� UHTXLVLWHV

IRU� WKH� DGPLVVLELOLW\� RI� VFLHQWLILF� HYLGHQFH�� ZH� GHFOLQH� WR� LPSRVH� VXFK� D

UHTXLUHPHQW�KHUH���&RQVHTXHQWO\��ZH�GR�QRW�GHHP�WKH�FDVHV�DGGUHVVLQJ�WKH

DGPLVVLELOLW\� RI� WKHUPRJUDPV� WR� EH� FRQWUROOLQJ��� � 6HH�� H�J��� 6DEDWLHU� Y�

6WDWH�)DUP�0XWXDO�$XWRPRELOH�,QVXUDQFH�&R�������0G���������������

$��G������������������������ �GHFOLQLQJ� WR�DSSO\� WHVW� VHW� IRUWK� LQ�)U\H� WR

GHWHUPLQH� ZKHWKHU� WKHUPRJUDPV� DUH� QHFHVVDU\� PHGLFDO� VHUYLFHV� ZLWKLQ

PHDQLQJ� RI� WKH� 0DU\ODQG� 3HUVRQDO� ,QMXU\� 3URWHFWLRQ� �3,3�� VWDWXWH� ZKLFK

UHTXLUHV� LQVXUHUV� WR� RIIHU� PHGLFDO� EHQHILWV� IRU� UHDVRQDEOH� H[SHQVHV� DQG

QHFHVVDU\�PHGLFDO� VHUYLFHV�� LQ�HQDFWLQJ� ODZ�� OHJLVODWXUH� LQWHQGHG� WR� DVVXUH

SURPSW� FRPSHQVDWLRQ� IRU� PRWRU� YHKLFOH� DFFLGHQW� YLFWLPV� DQG� GLG� UHVWULFW

FRYHUDJH� WR� SURFHGXUHV� WKDW� VDWLVI\� WKH� )U\H� VWDQGDUG��� 7KHUPRJUDSKLF

����������������������������������
�� � *LYHQ� RXU� FRQFOXVLRQ�� LW� IROORZV� WKDW� QRWKLQJ� LQ� RXU� RSLQLRQ� VKRXOG� EH
FRQVWUXHG� DV� D� GHWHUPLQDWLRQ� UHJDUGLQJ� WKH� DGPLVVLELOLW\� RI� WKHUPRJUDSKLF
HYLGHQFH�XQGHU�)U\H�
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'LDJQRVWLFV��,QF��Y��$OOVWDWH�,QVXUDQFH�&R�������1�-����������������$��G

����� ���� ������� �UHMHFWLQJ� )U\H� WHVW� WR� GHWHUPLQH� WKH� UHLPEXUVDELOLW\� RI

PHGLFDO� H[SHQVHV� XQGHU� 1HZ� -HUVH\� 3HUVRQDO� ,QMXU\� 3URWHFWLRQ� SURYLVLRQV

ZKLFK�REOLJDWH�LQVXUHUV�WR�SD\�UHDVRQDEOH�PHGLFDO�H[SHQVHV��

:LWK�UHJDUG�WR�WKH�SUHFLVH�TXHVWLRQ�SUHVHQWHG�IRU�UHYLHZ��L�H���ZKHWKHU

WKHUPRJUDPV� FRQVWLWXWH� UHDVRQDEOH� DQG� QHFHVVDU\� PHGLFDO� WUHDWPHQW�� ZH

REVHUYH� WKDW� WKHUH� DUH� D�KDQGIXO� RI� MXULVGLFWLRQV� WKDW� KDYH� FRQVLGHUHG� WKLV

PDWWHU�� � 7KUHH� RI� RXU� VLVWHU� VWDWHV� ZLWK� VWDWXWHV� VLPLODU� WR� RXU� RZQ� KDYH

DGRSWHG�WKH�YLHZ�WKDW�WKHUPRJUDPV�PD\�EH�FRPSHQVDEOH�DV�UHDVRQDEOH�DQG

QHFHVVDU\�PHGLFDO� VHUYLFHV�� �6HH�3DOPD�Y��6WDWH�)DUP�)LUH�	�&DVXDOW\

&R�������6R��G�����������)OD��$SS����'LVWU���������UHYLHZ�GHQLHG������6R��G

���� �������� 6DEDWLHU�� ���� 0G�� DW� ��������� ���� $��G� DW� ����������

7KHUPRJUDSKLF�� ���� 1�-�� DW� ��������� ���� $��G� DW� ��������� � 2QH

MXULVGLFWLRQ�� 0LFKLJDQ�� KDV� GHHPHG� WKHUPRJUDPV� WR� EH� QRQFRPSHQVDEOH

ZKHQ� SHUIRUPHG� E\� D� FKLURSUDFWRU� RU� ZKHQ� WKH\� DUH� RWKHUZLVH� H[FOXGHG

XQGHU� D� KHDOWK� FDUH� SURYLGHU� FRQWUDFW�� � 6HH� +RIPDQQ� Y�� $XWR� &OXE

,QVXUDQFH� $VVRFLDWLRQ�� ���� 0LFK�� $SS�� ���� ���� ���� 1�:��G� ����� ���

������� �FRQFOXGLQJ� WKDW� WKHUPRJUDSK\� LV� H[FOXGHG� IURP� WKH� VFRSH� RI

FKLURSUDFWLF�EHFDXVH�LW�LV�QRW�IXQFWLRQDOO\�OLPLWHG�WR�DQ�DQDO\VLV�RI�WKH�VSLQH�

DV�D�UHVXOW�� LW� LV�QRW�VXEMHFW� WR�SD\PHQW�DV�D�EHQHILW�XQGHU�0LFKLJDQ
V�1R�

)DXOW�$FW��DQG�.DUDVNLHZLF]�Y��%OXH�&URVV�	�%OXH�6KLHOG�RI�0LFKLJDQ�

���� 0LFK�� $SS�� ����� ����� ���� 1�:��G� ����� �������� ������� �ILQGLQJ� WKDW



-��$��������

������

WKHUPRJUDPV�ZHUH�QRW� FRPSHQVDEOH�ZKHUH�KHDOWK� FDUH� SURYLGHU
V� FRQWUDFW

VWDWHG� WKDW�EHQHILWV�ZHUH�QRW�SURYLGHG� IRU� VHUYLFHV�� FDUH�RU� WUHDWPHQW� WKDW

HLWKHU� ZDV� QRW� PHGLFDOO\� QHFHVVDU\� DFFRUGLQJ� WR� DFFHSWHG� VWDQGDUGV� RI

SUDFWLFH� RU� ZDV� H[SHULPHQWDO� DQG� WKHUH� ZDV� VXIILFLHQW� HYLGHQFH� RI

H[SHULPHQWDO�QDWXUH�RI�WKHUPRJUDPV��

7KH� LQVWDQW� PDWWHU� GRHV� QRW� LQYROYH� WKHUPRJUDPV� SHUIRUPHG� E\� D

FKLURSUDFWRU��� � ,QVWHDG�� WKH� WKHUPRJUDPV�ZHUH�SHUIRUPHG�E\�RU� XQGHU� WKH

GLUHFWLRQ�RI�DQG�LQWHUSUHWHG�E\�'U��0DUU\VKRZ��D�PHGLFDO�GRFWRU���0RUHRYHU�

WKH� LQVXUDQFH�SROLF\� QHLWKHU� H[FOXGHG� WKHUPRJUDSKLF� VWXGLHV�QRU� RWKHUZLVH

OLPLWHG� FRPSHQVDEOH�PHGLFDO� H[SHQVHV� WR� WKRVH� WKDW� KDYH� JDLQHG� JHQHUDO

DFFHSWDQFH� E\� WKH� PHGLFDO� FRPPXQLW\�� � :H� WKXV� GR� QRW� ILQG� WKH� YLHZV

H[SUHVVHG�E\�WKH�0LFKLJDQ�DSSHOODWH�FRXUWV�WR�EH�LQVWUXFWLYH���5DWKHU��ZH�DUH

SHUVXDGHG� E\� WKH� UHDVRQLQJ� HVSRXVHG� LQ� 3DOPD�� 6DEDWLHU� DQG

7KHUPRJUDSKLF�

,Q� HDFK� RI� WKHVH� FDVHV�� WKH� VWDWXWHV� PDQGDWHG� WKDW� WKH� LQVXUHUV

SURYLGH� PHGLFDO� EHQHILWV� IRU� UHDVRQDEOH� DQG� QHFHVVDU\� PHGLFDO� H[SHQVHV�

6HH� 3DOPD�� ���� 6R��G� DW� ���� �DSSO\LQJ� )�6�$�� �� �����������D��� ZKLFK

UHTXLUHG� HYHU\� LQVXUDQFH� SROLF\� WR� SURYLGH� SURWHFWLRQ� IRU� HLJKW\� SHUFHQW

������RI�DOO�UHDVRQDEOH�H[SHQVHV�IRU�QHFHVVDU\�PHGLFDO�VHUYLFHV���6DEDWLHU�

����������������������������������
���$OWKRXJK�ZH�GLVWLQJXLVK�WKH�0LFKLJDQ�FDVHODZ�RQ�WKLV�EDVLV�� WKH�TXHVWLRQ
RI�ZKHWKHU�WKHUPRJUDPV�DUH�SHUIRUPHG�E\�D�FKLURSUDFWRU�RU�PHGLFDO�GRFWRU
GRHV� QRW� DIIHFW� RXU� KROGLQJ� EHFDXVH� VHFWLRQ� �������� HQFRPSDVVHV
FKLURSUDFWLF�VHUYLFHV�DQG�WUHDWPHQW������3D�&�6�$�������������VXSUD�
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����0G��DW����������$��G�DW�������LQWHUSUHWLQJ�0DU\ODQG�&RGH��$UWLFOH���$�

�� �����ZKLFK� UHTXLUHG� HYHU\� DXWRPRELOH� OLDELOLW\� LQVXUDQFH� SROLF\� WR� DIIRUG

PHGLFDO� EHQHILWV� IRU� UHDVRQDEOH� H[SHQVHV� IRU� QHFHVVDU\�PHGLFDO� VHUYLFHV��

7KHUPRJUDSKLF�������1�-��DW�������������$��G��DW��������FRQVWUXLQJ��1�-�6�$

������$���DQG�������$����ZKLFK�PDQGDWHV� WKDW�DXWRPRELOH� OLDELOLW\�SROLFHV

FRYHU�WKH�SD\PHQW�RI�PHGLFDO�H[SHQVHV��ZKLFK�LQFOXGH�H[SHQVHV�IRU�PHGLFDO

WUHDWPHQW��GLDJQRVWLF�VHUYLFHV�RU�RWKHU�UHDVRQDEOH�DQG�QHFHVVDU\�H[SHQVHV��

7KH� FRXUWV� OLEHUDOO\� LQWHUSUHWHG� WKHVH� SURYLVLRQV� LQ� OLJKW� RI� WKH� REMHFWLYHV

VRXJKW� WR� EH� DFKLHYHG� E\� WKHLU� UHVSHFWLYH� VWDWXWHV�� L�H��� WKH� JRDO� RI

PLQLPL]LQJ� LQVXUDQFH� FRVWV� ZKLOH� SURYLGLQJ� SURPSW� DQG� HIILFLHQW

FRPSHQVDWLRQ� IRU� DXWR� DFFLGHQW� YLFWLPV�� � 3DOPD�� ���� 6R��G� DW� ����

6DEDWLHU�� ���� 0G�� DW� ��������� ����� ���� $��G� DW� ����������� �����

7KHUPRJUDSKLF�� ���� 1�-�� DW� ����� ��������� ���� $��G� DW� ����� ����

$FFRUGLQJO\�� WKH� FRXUWV� IRXQG� WKDW� WKHUPRJUDSK\� FRQVWLWXWHG� D� PHGLFDO

VHUYLFH� WKDW�ZDV� FRPSHQVDEOH�XQGHU� WKH� DSSOLFDEOH� VWDWXWHV�� �3DOPD�� ���

6R��G� DW� ��������� 6DEDWLHU�� ���� 0G�� DW� ����� ���� $��G� DW� �����

7KHUPRJUDSKLF������1�-��DW��������������$��G�DW���������

/LNH� WKH� VWDWXWHV� DW� LVVXH� LQ�3DOPD��6DEDWLHU� DQG�7KHUPRJUDSKLF�

WKH�09)5/�SURYLGHV�IRU�WKH�SD\PHQW�RI��UHDVRQDEOH�DQG�QHFHVVDU\�PHGLFDO

WUHDWPHQW� DQG� UHKDELOLWDWLYH� VHUYLFHV�� LQFOXGLQJ�� EXW� QRW� OLPLWHG� WR�� WKRVH

DULVLQJ� RXW� RI� FKLURSUDFWLF� WUHDWPHQW�� � ��� 3D�&�6�$�� �� ��������� � 7KH

OHJLVODWXUH�KDV�QRW�GHILQHG� WKH�WHUPV� UHDVRQDEOH�DQG�QHFHVVDU\�� �:H�PXVW
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WKHUHIRUH� JLYH� WKRVH� WHUPV� WKHLU� FRPPRQ� DQG� RUGLQDU\� PHDQLQJ�� � 6HH� �

3D�&�6�$�� �� �����D�� �GLUHFWLQJ� WKDW� ZRUGV� DQG� SKUDVHV� VKDOO� EH� FRQVWUXHG

DFFRUGLQJ�WR�UXOHV�RI�JUDPPDU�DQG�DFFRUGLQJ�WR�WKHLU�FRPPRQ�DQG�DSSURYHG

XVDJH��XQOHVV�WKH\�DUH�GHILQHG�RU�KDYH�DFTXLUHG�D�SHFXOLDU�DQG�DSSURSULDWH

PHDQLQJ��� � :H� PXVW� DOVR� LQWHUSUHW� VHFWLRQ� ����� LQ� OLJKW� RI� WKH� UXOHV� RI

FRQVWUXFWLRQ� VHW� IRUWK� LQ� �� 3D�&�6�$�� �� ����� DQG� �� ����� �JRYHUQLQJ� WKH

DVFHUWDLQPHQW�RI�OHJLVODWLYH�LQWHQW��

$V� SUHYLRXVO\� GLVFXVVHG�� WKLV� &RXUW� KDV� IRXQG� WKDW� ZKLOH� WKH� 09)5/

ZDV� HQDFWHG� WR� UHGXFH� WKH� HVFDODWLQJ� FRVWV� RI� SXUFKDVLQJ� LQVXUDQFH�� WKH

XQGHUO\LQJ�REMHFWLYH�RI� WKH� ODZ�LV�WR�SURYLGH�EURDG�FRYHUDJH� WR� DVVXUH� WKH

ILQDQFLDO� LQWHJULW\� RI� WKH� SROLF\KROGHU� DQG� PXVW� EH� FRQVWUXHG� OLEHUDOO\� WR

DIIRUG�WKH�JUHDWHVW�SRVVLEOH�FRYHUDJH� WR� LQMXUHG�FODLPDQWV�� �'DQNR��VXSUD�

:H� DFFRUGLQJO\� IROORZ� WKH� GHFLVLRQV� RI� RXU� VLVWHU� VWDWHV� DQG� KROG� WKDW

WKHUPRJUDSK\� IDOOV� ZLWKLQ� WKH� GHILQLWLRQ� RI� UHDVRQDEOH� DQG� QHFHVVDU\

WUHDWPHQW� ZKLFK� LV� FRPSHQVDEOH� XQGHU� WKH� SROLFLHV� LVVXHG� E\� $SSHOOHH�

+RZHYHU��RXU�FRQFOXVLRQ�GRHV�QRW�PHDQ�WKDW�WKHUPRJUDSK\�LV�FRPSHQVDEOH

LQ�DOO�FLUFXPVWDQFHV�

:H�DUH� FRJQL]DQW� RI� WKH� FRVW� FRQWDLQPHQW� JRDOV� RI� WKH�09)5/�� �6HH

5XPS�Y�� $HWQD�&DVXDOW\� DQG� 6XUHW\� &R��� BBB� 3D�� BBB�� BBB�� ���� $��G

������ ����� ������� �FRPPHQWLQJ� WKDW� WKH� OHJLVODWLYH� FRQFHUQ� RYHU� WKH

LQFUHDVLQJ�FRVWV�RI�DXWRPRELOH�LQVXUDQFH�LV� WKH�SXEOLF�SROLF\�ZKLFK� LV� WR�EH

DGYDQFHG�ZKHQ�LQWHUSUHWLQJ�WKH�VWDWXWRU\�SURYLVLRQV�RI�WKH�09)5/����:H�DUH
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OLNHZLVH�DZDUH�RI�WKH�SRVVLELOLW\�WKDW�VRPH�KHDOWK�FDUH�SURYLGHUV�PD\�DSSO\

WUHDWPHQWV�LQGLVFULPLQDWHO\���0LQGIXO�RI�WKHVH�FRQVLGHUDWLRQV��ZH�EHOLHYH�WKDW

WKH� GHFLVLRQ� RI� ZKHWKHU� WKHUPRJUDSK\�� RU� DQ\� RWKHU� WUHDWPHQW� IRU� WKDW

PDWWHU��LV�UHDVRQDEOH�DQG�QHFHVVDU\�LV�RQH�ZKLFK�PXVW�EH�YLHZHG�XQGHU�DQ

REMHFWLYH�DQG�UHDVRQDEOH�VWDQGDUG���6DEDWLHU������0G��DW����������$��G�DW

������7KHUPRJUDSKLF������1�-��DW����������$��G�DW�������,Q�RWKHU�ZRUGV�

DQ� LQVXUHG� PXVW� GHPRQVWUDWH� WKDW� WKH� WUHDWPHQW� ZDV� ZDUUDQWHG� E\� WKH

FLUFXPVWDQFHV�� � 6DEDWLHU�� ���� 0G�� DW� ����� ���� $��G� DW� �����

7KHUPRJUDSKLF������1�-��DW����������$��G�DW�������,Q�DGGLWLRQ��WKH�YDOXH

RI� WKH� WUHDWPHQW� PXVW� EH� YHULILHG� E\� FUHGLEOH� DQG� UHOLDEOH� HYLGHQFH�

7KHUPRJUDSKLF�� ����1�-�� DW� ����� ���� $��G� DW� ����� � ,PSRVLWLRQ� RI� WKHVH

UHTXLUHPHQWV�FRPSRUWV�ZLWK�WKH�FRVW�UHGXFWLRQ�JRDOV�VRXJKW�WR�EH�DFKLHYHG

E\� WKH� 09)5/�� \HW� DOORZV� IRU� WKH� UHLPEXUVHPHQW� RI� WUHDWPHQW� WKDW� KDV� D

PHGLFDOO\�UHFRJQL]HG�YDOXH��HYHQ�LI�LW�LV�LQQRYDWLYH�RU�H[SHULPHQWDO�

$SSOLFDWLRQ� RI� WKHVH� FRQVLGHUDWLRQV� SHUVXDGHV� XV� WKDW� WKH� WULDO� FRXUW

HUUHG� LQ� GHWHUPLQLQJ� DV� D� PDWWHU� RI� ODZ� WKDW� WKH� WKHUPRJUDSK\� ZDV� QRW

FRPSHQVDEOH�� � ,Q� WKLV�FDVH�� WKH�SDUWLHV�VWLSXODWHG� WR� WKH�IROORZLQJ� UHOHYDQW

IDFWV�� � ���� WKDW� WKH� FKDUJHV� IRU� WKH� WKHUPRJUDSK\� ZHUH� UHDVRQDEOH� DQG

FXVWRPDU\������WKDW�WKH�WKHUPRJUDPV�ZHUH�QHFHVVDU\� LQ�RUGHU� WR�GLDJQRVH

$SSHOODQWV
�LQMXULHV������WKDW�WKH�WKHUPRJUDPV�ZHUH�RUGHUHG�DV�SDUW�RI� WKH

WUHDWPHQW� RI� $SSHOODQWV
� LQMXULHV�� DQG� ���� WKDW�� DV� RSLQHG� E\� $SSHOODQWV


H[SHUW�� 'U�� 0DUU\VKRZ�� WKHUPRJUDSK\� LV� ZLGHO\� XVHG� DQG� LV� KHOSIXO� LQ
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GHWHUPLQLQJ�WKH�H[LVWHQFH�RI�VRIW�WLVVXH�LQMXULHV���.HQQHG\�Y��1DWLRQZLGH�

1RV����������3LWWVEXUJK�������XQSXEOLVKHG�PHPRUDQGXP�DW��� �3D��6XSHU�

ILOHG� $SULO� ���� ������� 7ULDO� &RXUW� 2SLQLRQ�� ILOHG� ��������� DW� ��� � :LWKRXW

FLWDWLRQ�WR�DQ\�DXWKRULW\�RU�DQ\�H[SODQDWLRQ�RI�LWV�UHDVRQLQJ��WKH�WULDO�FRXUW

VXPPDULO\� FRQFOXGHG� WKDW� WKH� FRVW� RI� WKH� WKHUPRJUDPV� ZDV� QRW

FRPSHQVDEOH���7ULDO�&RXUW�2SLQLRQ��ILOHG���������DW���

:H�SUHYLRXVO\�GHWHUPLQHG�WKDW�WKHUPRJUDSK\�PD\�EH�D�FRPSHQVDEOH

H[SHQVH�� � 0RUHRYHU�� DV� VWLSXODWHG� E\� WKH� SDUWLHV�� WKH� WUHDWPHQW� ZDV

ZDUUDQWHG�LQ�HDFK�RI�WKHVH�FDVHV���7KH�GLDJQRVWLF�YDOXH�RI�WKH�WKHUPRJUDSK\

ZDV� IXUWKHU� VXSSRUWHG� E\� FUHGLEOH� DQG� UHOLDEOH� HYLGHQFH�� � 8QGHU� WKHVH

FLUFXPVWDQFHV�� WKH� WULDO� FRXUW� HUUHG� LQ� ILQGLQJ� LQ� IDYRU� RI� $SSHOOHH�

$FFRUGLQJO\�� ZH� UHYHUVH� DQG� UHPDQG� IRU� WKH� HQWU\� RI� DQ� DSSURSULDWH

MXGJPHQW�LQ�IDYRU�RI�WKH�UHVSHFWLYH�$SSHOODQWV�

2XU� LQTXLU\� LV� QRW� DW� DQ� HQG� DV� ZH� PXVW� QH[W� GHWHUPLQH� ZKHWKHU

$SSHOODQWV� DUH� HQWLWOHG� WR� DWWRUQH\V
� IHHV�� � :LWK� UHJDUG� WR� WKLV� LVVXH�� WKH

09)5/�SURYLGHV�

,Q� WKH� HYHQW� WKH� LQVXUHU� LV� IRXQG� WR� KDYH� DFWHG� ZLWK� QR
UHDVRQDEOH� IRXQGDWLRQ� LQ� UHIXVLQJ� WR� SD\� WKH� EHQHILWV
HQXPHUDWHG�LQ�VXEVHFWLRQ��D��ZKHQ�GXH��WKH� LQVXUHU�VKDOO
SD\�� LQ� DGGLWLRQ� WR� WKH� EHQHILWV� RZHG� DQG� WKH� LQWHUHVW
WKHUHRQ��D�UHDVRQDEOH�DWWRUQH\�IHH�EDVHG�XSRQ�WKH�DFWXDO
WLPH�H[SHQGHG�
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���3D�&�6�$���������E�����$SSHOODQWV�WKXV�PXVW�GHPRQVWUDWH�WKDW�WKH�LQVXUHU

DFWHG�ZLWK�QR� UHDVRQDEOH�IRXQGDWLRQ� LQ�GHQ\LQJ� WKHLU� FODLPV� LQ�RUGHU� WR�EH

HQWLWOHG� WR� DWWRUQH\V
� IHHV�� � %DVHG� RQ� WKH� HYLGHQFH� RI� UHFRUG�� ZH� FDQQRW

FRQFOXGH�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�UHIXVLQJ�WR�DZDUG�DWWRUQH\V
�IHHV�KHUH�

$OWKRXJK� RXU� UHVHDUFK� KDV� IDLOHG� WR� XQFRYHU� DQ\� FDVHV� LQWHUSUHWLQJ

VHFWLRQ� �����E��� WKHUH� DUH� FDVHV� DULVLQJ� XQGHU� D� VXEVWDQWLDOO\� VLPLODU

SURYLVLRQ�RI�WKH�1R�IDXOW�$FW�����3�6������������������,Q�FRQVWUXLQJ�WKH�1R�

IDXOW�$FW��WKLV�&RXUW�KDV�REVHUYHG�WKDW�WKH�DEVHQFH�RI�MXGLFLDO�SUHFHGHQW�PD\

QRW�LQYDULDEO\�SURYLGH�DQ�LQVXUDQFH�FDUULHU�ZLWK�D�UHDVRQDEOH�IRXQGDWLRQ�IRU

GHQ\LQJ� D� FODLP�� � 6WHSSOLQJ� Y�� 3HQQV\OYDQLD� 0DQXIDFWXUHU
V

$VVRFLDWLRQ� ,QVXUDQFH� &R��� ���� $��G� ����� ���� �3D�� 6XSHU�� ������

+RZHYHU��ZKHUH�D�QRQ�IULYRORXV�LVVXH�LV�RQH�RI�ILUVW�LPSUHVVLRQ��WKDW�IDFW�LV

HQWLWOHG�WR�VXEVWDQWLDO�ZHLJKW�LQ�GHWHUPLQLQJ�ZKHWKHU�WKH�GHQLDO�RI�D�FODLP�LV

ZLWKRXW� UHDVRQDEOH� IRXQGDWLRQ�� � ,G�� � 6HFWLRQ� ������������ DOVR� KDV� EHHQ

LQWHUSUHWHG� WR� UHTXLUH� D� ILQGLQJ� RI� �EDG� IDLWK�� RQ� WKH� SDUW� RI� WKH� LQVXUHU�

&ROOLQV� Y�� $OOVWDWH� ,QGHPQLW\� &R��� ���� $��G� ������ ����� �3D�� 6XSHU�

�������DIILUPHG������3D����������$��G�����������

$V�ZH�SUHYLRXVO\�QRWHG��WKHUH�LV�QR�SUHFHGHQWLDO�DSSHOODWH�DXWKRULW\�LQ

3HQQV\OYDQLD� ZKLFK� KDV� DGGUHVVHG� WKH� SUHFLVH� LVVXH� UDLVHG� LQ� WKLV� FDVH�

0RUHRYHU��ZLWK�WKH�H[FHSWLRQ�RI�3DOPD��WKH�RWKHU�DXWKRULWLHV�XSRQ�ZKLFK�ZH

����������������������������������
�� � 7KH� EHQHILWV� HQXPHUDWHG� LQ� VHFWLRQ� �����D�� LQFOXGH� ILUVW� SDUW\� EHQHILWV
XQGHU�VXEFKDSWHU�%������3D�&�6�$���������D����7KH�PHGLFDO�EHQHILWV�DW�LVVXH
KHUH�DUH�ILUVW�SDUW\�EHQHILWV�XQGHU�VXEFKDSWHU�%���,G��DW�����������
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UHOLHG�� L�H��� 6DEDWLHU� DQG� 7KHUPRJUDSKLF�� VXSUD�� ZHUH� QRW� GHILQLWLYHO\

UHVROYHG�E\�WKH�KLJKHVW�DSSHOODWH�FRXUWV�RI�WKHLU�UHVSHFWLYH�VWDWHV�XQWLO�ZHOO

DIWHU�WKH�WULDO�LQ�WKLV�FDVH���$SSHOOHH
V�GHQLDO�RI�$SSHOODQWV
�FODLPV�ZDV�IXUWKHU

SUHPLVHG�� LQ� SDUW�� XSRQ� WKH� IDFW� WKDW� WKHUH� LV� FRQIOLFWLQJ� DXWKRULW\� DV� WR

ZKHWKHU� WKHUPRJUDSK\� KDV� JDLQHG� JHQHUDO� DFFHSWDQFH� E\� KHDOWK� FDUH

SURYLGHUV���1�7����������DW�������������,Q�DGGLWLRQ��$SSHOOHH�SUHVHQWHG�WKH

WHVWLPRQ\�RI�LWV�FODLPV�PDQDJHU��-DFN�%ROLQJ��-U���ZKR�LQGLFDWHG�WKDW�KH�KDG

UHYLHZHG�YDULRXV�PHGLFDO�DUWLFOHV�DV�ZHOO�DV�3HQQV\OYDQLD�FDVHV��DQG�WKH�WULDO

FRXUW�FDVH�LQ�3DOPD��VXSUD��EHIRUH�GHQ\LQJ�$SSHOODQWV
� FODLPV�� �,G��DW����

����������������������������

7KH� LQVWDQW� DSSHDO� XQTXHVWLRQDEO\� LQYROYHV� D� QRQ�IULYRORXV� PDWWHU�

1RWZLWKVWDQGLQJ�$SSHOODQWV
�HIIRUWV�WR�FRQWRUW�WKH�HYLGHQFH��WKHUH�LV�QRWKLQJ

ZKLFK�ZRXOG�VXJJHVW�WKDW�$SSHOOHH�DFWHG�LQ�EDG�IDLWK�LQ�GHQ\LQJ�$SSHOODQWV


FODLPV���*LYHQ�WKH�GHDUWK�RI�UHOHYDQW�FDVHODZ�DQG�WKH�H[LVWHQFH�RI�FRQIOLFWLQJ

YLHZV� ZLWKLQ� WKH� PHGLFDO� FRPPXQLW\� DV� WR� WKH� YDOXH� DQG� HIILFDF\� RI

WKHUPRJUDSK\�DV�D�GLDJQRVWLF�WRRO��$SSHOOHH�KDG�D�UHDVRQDEOH�IRXQGDWLRQ�LQ

UHIXVLQJ� WR� SD\� $SSHOODQWV
� FODLP� IRU� ILUVW� SDUW\� PHGLFDO� EHQHILWV�

&RQVHTXHQWO\��WKH�WULDO�FRXUW�GLG�QRW�HUU�LQ�UHIXVLQJ�WR�DZDUG�DWWRUQH\V
�IHHV�

,Q� VXP��ZH�KROG� WKDW� WKHUPRJUDSK\� LV� FRPSHQVDEOH� DV� D� UHDVRQDEOH

DQG� QHFHVVDU\�PHGLFDO� WUHDWPHQW� XQGHU� ��� 3D�&�6�$�� �� ��������� SURYLGHG

WKDW�WKH� LQVXUHG�SURYHV� WKDW�WKH� WUHDWPHQW�ZDV�ZDUUDQWHG�DQG� LV�RI�YDOXH�

%HFDXVH�$SSHOODQWV�VXVWDLQHG�WKHLU�EXUGHQ�RI�SURRI�� WKH� WULDO� FRXUW�HUUHG� LQ
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GHQ\LQJ� $SSHOODQWV
� FODLPV�� � 1RWZLWKVWDQGLQJ� RXU� GHWHUPLQDWLRQ� WKDW

WKHUPRJUDSK\� LV� D� FRPSHQVDEOH�PHGLFDO� H[SHQVH�� ZH� ILQG� WKDW� $SSHOODQWV

DUH� QRW� HQWLWOHG� WR� DQ� DZDUG� RI� FRXQVHO� IHHV� EHFDXVH� $SSHOOHH� KDG� D

UHDVRQDEOH� IRXQGDWLRQ� IRU� GHQ\LQJ� $SSHOODQWV
� FODLP�� � ,Q� YLHZ� RI� RXU

GLVSRVLWLRQ�� ZH� YDFDWH� WKH� MXGJPHQWV� DQG� UHPDQG� WKLV�PDWWHU� WR� WKH� WULDO

FRXUW���8SRQ�UHPDQG��WKH�WULDO�FRXUW�LV�WR�FDOFXODWH�WKH�EHQHILWV�RZHG�WR�HDFK

$SSHOODQW�� DV� ZHOO� DV� WKH� LQWHUHVW� WKHUHRQ�� VHH� ��� 3D�&�6�$�� �� �����E��

VXSUD��DQG�HQWHU�DQ�DSSURSULDWH�MXGJPHQW�LQ�IDYRU�RI�HDFK�$SSHOODQW�

-XGJPHQWV�YDFDWHG���5HPDQGHG�IRU�IXUWKHU�SURFHHGLQJV�FRQVLVWHQW�ZLWK

WKLV�RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


