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$SSHOODQWV�� 0LWFKHOO� DQG� .DUHQ� 7HOHJD�� DSSHDO� IURP� WKH� 2FWREHU� ���

����� 2UGHU� RI� WKH� $OOHJKHQ\� &RXQW\� &RXUW� RI� &RPPRQ� 3OHDV� JUDQWLQJ

VXPPDU\� MXGJPHQW� LQ� IDYRU� RI� $SSHOOHH�� 6HFXULW\� %XUHDX�� ,QF�� � )RU� WKH

UHDVRQV�VHW�IRUWK�EHORZ��ZH�UHYHUVH�

0LWFKHOO� 7HOHJD� DQG� KLV� ZLIH�� .DUHQ�� DWWHQGHG� D� 3LWWVEXUJK� 6WHHOHUV

IRRWEDOO�JDPH�DW�7KUHH�5LYHUV�6WDGLXP�LQ�3LWWVEXUJK�RQ�'HFHPEHU���������

)RU�DSSUR[LPDWHO\�WZR�\HDUV��WKH�7HOHJDV�ZHUH�VHDVRQ�WLFNHW�KROGHUV�ZKRVH
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VHDWV� ZHUH� ORFDWHG� LQ� 6HFWLRQ� ���� WKH� SLH�VKDSHG� HQG�]RQH� VHFWLRQ� RI� WKH

VWDGLXP� EHKLQG� WKH� 6WHHOHUV¶� JRDOSRVW�� � 'XULQJ� WKH� ODVW� TXDUWHU� RI� WKH

'HFHPEHU��WK�JDPH��WKH�6WHHOHUV¶�NLFNHU�DWWHPSWHG�D�ILHOG�JRDO���7KH�IRRWEDOO

ZDV�FDWDSXOWHG� WKURXJK� WKH�XSULJKWV�RI� WKH�JRDOSRVW��RYHU�WKH�VWDGLXP�QHW

GHVLJQHG� WR� FDWFK� LW�� DQG� LQWR� WKH� VWDQGV�� � 0U�� 7HOHJD�� ZKR� VDZ� WKH� EDOO

FRPLQJ�KLV�ZD\��VWRRG�XS�LQ�IURQW�RI�KLV�DVVLJQHG�VHDW��H[WHQGHG�KLV�DUPV�

DQG�FOHDQO\�ILHOGHG�WKH�IRRWEDOO���:KHQ�KH�DWWHPSWHG�WR�VLW�GRZQ��0U��7HOHJD

ZDV� WKUXVW� IURP�KLV� VHDW� DQG� WUDPSOHG� IDFH� ILUVW� LQWR� WKH� FHPHQW� DLVOH� E\

DJJUHVVLYH�IDQV�ZKR�VWULSSHG�KLP�RI�WKH�VRXYHQLU�EDOO���0U��7HOHJD�VXIIHUHG

QXPHURXV� LQMXULHV� IURP� WKLV� DWWDFN�� LQFOXGLQJ� IDFLDO� ODFHUDWLRQV�� D� VSUDLQHG

VKRXOGHU�DQG�DUP�UHVXOWLQJ�LQ�H[WHQVLYH�SK\VLFDO�WKHUDS\��DQG�D�EURNHQ�QRVH

WKDW�UHTXLUHG�VXUJHU\�

3ULRU�WR�WKLV�LQFLGHQW��WKH�7HOHJDV�DQG�RWKHU�SDWURQV�VHDWHG�LQ�WKH�HQG

]RQH� VHFWLRQ� RI� WKH� VWDGLXP� ORGJHG� FRPSODLQWV� ZLWK� WKH� VWDGLXP¶V� *XHVW

5HODWLRQV�2IILFH�DQG�VHFXULW\�SHUVRQQHO� FRQFHUQLQJ�WKH� ODFN�RI� VHFXULW\� DQG

FURZG� FRQWURO� LQ� WKHLU� VHDWLQJ� DUHD� GXULQJ� ILHOG� JRDO� DQG� H[WUD� SRLQW

DWWHPSWV���7KH\�RIWHQ�FRPSODLQHG�WKDW�WKH�IRRWEDOO�UHJXODUO\�FOHDUV�WKH�FDWFK

QHW��ODQGV�LQ�WKH�VWDQGV��DQG�FDXVHV�D�GLVWXUEDQFH�DPRQJ�WKH�IDQV��UHVXOWLQJ

LQ� D� GDQJHU� WR� WKH� ZHOIDUH� RI� WKH� SDWURQV� VHDWHG� LQ� WKHLU� VHFWLRQ�� � ,W� LV

XQGLVSXWHG� WKDW� $SSHOOHH�� 6HFXULW\� %XUHDX�� ,QF��� ZDV� UHVSRQVLEOH� IRU

SURYLGLQJ�VHFXULW\�VHUYLFHV�DW�WKH�6WDGLXP�GXULQJ�KRPH�JDPHV�
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$SSHOODQWV�ILOHG�D�FRPSODLQW�DVVHUWLQJ�D�FDXVH�RI�DFWLRQ� LQ�QHJOLJHQFH

DJDLQVW�6HFXULW\�%XUHDX�� ,QF��� 6SHFWDFRU�0DQDJHPHQW�*URXS�� 7KH�6WDGLXP

$XWKRULW\�RI�WKH�&LW\�RI�3LWWVEXUJK�DQG�6SHFWDFRU�0DQDJHPHQW��,QF���DOOHJLQJ

WKDW� WKH�GHIHQGDQWV� EUHDFKHG�D�GXW\� RI� FDUH� RZHG� WR�0U�� 7HOHJD� E\�� LQWHU

DOLD�� IDLOLQJ� WR� VXSHUYLVH� VHFXULW\� JXDUGV� DW� WKH� 6WDGLXP� DQG� IDLOLQJ� WR

UHJXODWH�FURZG�FRQWURO�LQ�WKH�HQG�]RQH�VHDWLQJ�DUHD����6HFXULW\�%XUHDX�ILOHG

D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�ZKLFK�ZDV�JUDQWHG�E\�2UGHU�GDWHG�2FWREHU

���� ������ �$SSHOODQWV¶� LQLWLDO� DSSHDO� IURP� WKH� JUDQW� RI� VXPPDU\� MXGJPHQW

ZDV�TXDVKHG�E\�WKLV�&RXUW�EHFDXVH�WKH�2FWREHU���WK�2UGHU�ZDV�QRW�ILQDO�DV

WR�DOO�RI� WKH�GHIHQGDQWV�� �2Q�-XO\�����������XSRQ�D�SUDHFLSH� WR� VHWWOH� DQG

GLVFRQWLQXH�� WKH� UHPDLQLQJ� GHIHQGDQWV� ZHUH� UHPRYHG� IURP� WKH� FDVH�

7KHUHDIWHU�� $SSHOODQWV� ILOHG� WKLV� WLPHO\� DSSHDO� FKDOOHQJLQJ� WKH� WULDO� FRXUW¶V

JUDQW�RI�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�6HFXULW\�%XUHDX��,QF�

:KHQ�UHYLHZLQJ�D�JUDQW�RI�VXPPDU\�MXGJPHQW��ZH�PXVW�H[DPLQH�WKH

HQWLUH�UHFRUG�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\��LQ�ZKRVH

IDYRU�ZH�UHVROYH�DOO�GRXEWV�DQG�UHDVRQDEOH�LQIHUHQFHV��WR�GHWHUPLQH�ZKHWKHU

WKH�PRYLQJ�SDUW\�KDV�HVWDEOLVKHG�WKDW�WKHUH�LV�QR�JHQXLQH�LVVXH�RI�PDWHULDO

IDFW�DQG�WKDW�LW�LV�HQWLWOHG�WR�MXGJPHQW�DV�D�PDWWHU�RI�ODZ���.LQJVWRQ�&RDO

����������������������������������
��7KH�6WDGLXP�$XWKRULW\�RI�WKH�&LW\�RI�3LWWVEXUJK�DQG�6SHFWDFRU
0DQDJHPHQW��,QF��ZHUH�MRLQHG�DV�DGGLWLRQDO�GHIHQGDQWV�E\�6HFXULW\�%XUHDX�
,QF�

��,Q�&RXQW�,,,�RI�WKH�FRPSODLQW��0UV��7HOHJD�UDLVHV�D�ORVV�RI�FRQVRUWLXP�FODLP
DJDLQVW�WKH�GHIHQGDQWV�
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&R��Y��)HOWRQ�0LQLQJ�&R���,QF�������$��G�����������3D��6XSHU����������:H

ZLOO�QRW�GLVWXUE�D�WULDO�FRXUW¶V�JUDQW�RI�VXPPDU\�MXGJPHQW�DEVHQW�DQ�HUURU�RI

ODZ�RU�DQ�DEXVH�RI�GLVFUHWLRQ���$OEULJKW�Y��$ELQJWRQ�0HPRULDO�+RVSLWDO�

����3D�������������������$��G�������������������

,Q�WKH�LQVWDQW�FDVH��FLWLQJ�WR�RXU�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�-RQHV�Y�

7KUHH�5LYHUV�0DQDJHPHQW�&RUS�������3D����������$��G�������������WKH

WULDO� FRXUW� GHWHUPLQHG� WKDW� EHFDXVH� ³WKH� ULVN� RI� LQMXU\� ZDV� REYLRXV�

UHDVRQDEO\�IRUHVHHDEOH�DQG�YROXQWDULO\�DVVXPHG�E\�>0U��7HOHJD@�´��7ULDO�&W�

2S��DW�����$SSHOOHH�RZHG�KLP�QR�OHJDO�GXW\���:H�GLVDJUHH�DQG�ILQG�WKDW�WKH

WULDO�FRXUW¶V�H[WHQVLRQ�RI�WKH�³QR�GXW\´�UXOH�XQGHU�WKH�FLUFXPVWDQFHV�RI�WKLV

FDVH�FRQVWLWXWHV�DQ�HUURU�RI�ODZ�ZDUUDQWLQJ�UHYHUVDO�

-RQHV�� VXSUD�� LV� WKH� VHPLQDO� FDVH� GLVFXVVLQJ� WKH� ³QR�GXW\´� UXOH� LQ

3HQQV\OYDQLD� DV� LW� DSSOLHV� WR� UHFRYHU\� IRU� FODLPV� ILOHG� DJDLQVW� DPXVHPHQW

IDFLOLWLHV�E\� LQMXUHG�VSHFWDWRUV�DQG�SDWURQV��� �7KLV� UXOH��ZKLFK� LV� UHODWHG� WR

EXW�GLVWLQFW�IURP�WKH�DIILUPDWLYH�GHIHQVH�RI�DVVXPSWLRQ�RI�WKH�ULVN��%HUPDQ

Y��5DGQRU�5ROOV�� ,QF��� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� UHFRJQL]HV

WKDW�WKHUH�DUH�FHUWDLQ�LQKHUHQW�ULVNV�DVVXPHG�E\�VSHFWDWRUV�RU�SDWURQV�ZKHQ

YLHZLQJ� VSRUWLQJ� HYHQWV� RU� SDUWLFLSDWLQJ� LQ� DPXVHPHQWV� DJDLQVW� ZKLFK� WKH

DPXVHPHQW�IDFLOLW\�KDV�QR�GXW\�WR�SURWHFW���6HH��H�J���%RZVHU�Y��+HUVKH\

%DVHEDOO�$VVRF�������$��G���������3D��6XSHU��������DIILUPLQJ�FRPSXOVRU\

����������������������������������
��)RU�FLWDWLRQ�WR�FDVHV�LQYROYLQJ�WKH�³QR�GXW\´�UXOH�DV�DSSOLHG�WR�SODFHV�RWKHU
WKDQ�DPXVHPHQW�IDFLOLWLHV��VHH�%HUPDQ�Y��5DGQRU�5ROOV��,QF�������$��G
��������������3D��6XSHU��������
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QRQVXLW� DJDLQVW� SODLQWLII�ZKR�ZDV� VWUXFN� LQ� H\H� E\� D� EDWWHG� EDVHEDOO� ZKLOH

FRQGXFWLQJ� WU\RXWV��ZKHQ�KH� DJUHHG� WR� SDUWLFLSDWH� RQ� WKH� ILHOG� GXULQJ� WKH

WU\RXWV��SODLQWLII�YROXQWDULO\�H[SRVHG�KLPVHOI�WR�WKH�ULVNV�LQKHUHQW�LQ�EDVHEDOO

VXFK� DV� EHLQJ� KLW� E\� D� EDWWHG� EDOO���3HVWDOR]]L� Y�� 3KLODGHOSKLD� )O\HUV�

/WG�������$��G���������3D��6XSHU��������IROORZLQJ�WKH�SULQFLSOHV�DQQRXQFHG

LQ�-RQHV�DQG�ILQGLQJ�WKH�³QR�GXW\´�UXOH�DSSOLFDEOH�WR�KRFNH\�VSHFWDWRU�ZKR

ZDV�VWUXFN�E\�HUUDQW�KRFNH\�SXFN�GXULQJ�WKH�JDPH��EHLQJ�VWUXFN�E\�D�SXFN

ZDV� D� FRPPRQ� DQG� UHDVRQDEO\� IRUHVHHDEOH� ULVN� LQKHUHQW� LQ� WKH� JDPH� RI

KRFNH\��� � 5HO\LQJ� RQ� WKH� ZHOO�HVWDEOLVKHG� ODZ� JRYHUQLQJ� WKH� OLDELOLW\� RI

DPXVHPHQW� IDFLOLW\� RSHUDWRUV�� WKH�&RXUW� LQ� -RQHV� FRQFOXGHG� WKDW� WKH� ³QR�

GXW\´� UXOH�� RUGLQDULO\� DSSOLFDEOH� WR� SDWURQV� VHDWHG� LQ� WKH� VWDQGV� RI� WKH

EDOOSDUN��VKRXOG�QRW�EH�H[WHQGHG�WR�D�VLWXDWLRQ�ZKHUH�D�SODLQWLII�ZDV�VWUXFN

E\�D�EDWWHG�EDVHEDOO�ZKLOH� VWDQGLQJ� LQ� DQ� LQWHULRU�ZDONZD\� RI� WKH� VWDGLXP

VLQFH�WKH�ULVN�RI�KDUP�LQ�YLHZLQJ�WKH�ILHOG�IURP�WKH�FRQFRXUVH�DUHD�FRXOG�QRW

EH�FKDUDFWHUL]HG�DV�³SDUW�RI�WKH�VSHFWDWRU�VSRUW�RI�EDVHEDOO�´��,G��DW�������

���� $��G� DW� ����� � $OWKRXJK� WKH� WULDO� FRXUW� UHOLHV� RQ� -RQHV� WR� VXSSRUW� LWV

H[WHQVLRQ� RI� WKH� ³QR�GXW\´� UXOH� LQ� WKH� LQVWDQW� PDWWHU�� ZH� ILQG� WKDW� WKH

UHDVRQLQJ�LQ�-RQHV�FRPSHOV�D�GLIIHUHQW�UHVXOW�

2XU�FRXUWV�KDYH�ORQJ�UHIXVHG�WR�JUDQW� UHFRYHU\�IRU� LQMXULHV�VXVWDLQHG

E\�DPXVHPHQW�SDWURQV�ZKLFK�ZHUH�FDXVHG�E\�D�ULVN�LQKHUHQW�LQ�WKH�DFWLYLW\

LQ� TXHVWLRQ�� � ,G�� DW� ������� ���� $��G� DW� ����� � )RU� H[DPSOH�� RXU� 6XSUHPH

&RXUW�JUDQWHG�MXGJPHQW�Q�R�Y��LQ�IDYRU�RI�D�GHIHQGDQW�PRYLH�WKHDWUH�ZKHUH



-��$��������

�����

WKH�SDWURQ�DOOHJHG�RQO\�WKDW�KLV�LQMXU\�ZDV�FDXVHG�E\�WKH�OLJKWLQJ�FRQGLWLRQV

RUGLQDULO\�XWLOL]HG�LQ�WKH�H[KLELWLRQ�RI�PRWLRQ�SLFWXUHV���%HFN�Y��6WDQOH\�&R�

RI�$PHULFD������3D���������������$��G�����������������QRWLQJ�WKDW�WKHUH

ZDV�QR�HYLGHQFH�LQGLFDWLQJ�WKDW�WKH�WKHDWHU�DQG�LWV�DLVOHV�ZHUH�GDUNHU�WKDQ

ZDV� UHDVRQDEO\� QHFHVVDU\� RU� FXVWRPDU\��� � 7KH� &RXUW� KDV� DOVR� GHQLHG

UHFRYHU\�ZKHUH�D�VSHFWDWRU�DW�D�VWRFNFDU�UDFH�WUDFN�ZDV�VWUXFN�E\�RQH�RI�WKH

UDFLQJ�YHKLFOHV�ZKLOH�KH�ZDV� VWDQGLQJ� LQ� WKH�XQSURWHFWHG� ³SLW´� DUHD� RI� WKH

WUDFN�� WKH� SDWURQ� DGPLWWHG� WKDW� KLV� SUHVHQFH� LQ� WKH� SLW� DUHD� ZDV

XQDXWKRUL]HG� DQG� WKDW� FROOLVLRQV� LQ� WKLV� DUHD� ZHUH� FRPPRQ�� � 6KXOD� Y�

:DUUHQ������3D�������������������$��G�����������������VWDWLQJ� WKDW�QRW

RQO\�ZDV�WKH�DSSHOODQW�XQDXWKRUL]HG�WR�EH�LQ�WKH�SLW�DUHD��³EXW�KH�SURFHHGHG

WR�WKH�HGJH�RI�WKH�µSLW¶�DQG�VWRRG�DW�D�SRLQW�ZKHUH�YHKLFOHV�ZLWK�PHFKDQLFDO

WURXEOH�ZRXOG�FXVWRPDULO\� OHDYH� WKH� WUDFN��DQG� LW�ZDV�DW�WKLV�SRLQW� WKDW� KH

ZDV�VWUXFN�´��HPSKDVLV�RPLWWHG����7KH�-RQHV�FRXUW�DOVR�GLVFXVVHG�7D\ORU�Y�

&KXUFKLOO�9DOOH\�&RXQWU\�&OXE������3D�����������$��G�������������ZKHUH

WKH�&RXUW�DIILUPHG�D�GLUHFWHG�YHUGLFW�LQ�IDYRU�RI�WKH�GHIHQGDQW�FRXQWU\�FOXE

DQG�GHQLHG�UHFRYHU\�WR�D�JROI�FDGGLH�ZKR�ZDV�VWUXFN�E\�D�IO\LQJ�JROI�EDOO�

,Q�DFFRUGDQFH�ZLWK� WKH� DERYH� FDVHV�� WKH�&RXUW� LQ�-RQHV� GHILQHG� WKH

³QR�GXW\´�UXOH�DV�LW�DSSOLHV�WR�DPXVHPHQW�IDFLOLWLHV�E\�REVHUYLQJ�WKDW

PRYLHV�PXVW�EH�VHHQ�LQ�D�GDUNHQHG�URRP��UROOHU
FRDVWHUV�PXVW�DFFHOHUDWH�DQG�GHFHOHUDWH�UDSLGO\�DQG
SOD\HUV�ZLOO�EDW�EDOOV�LQWR�WKH�JUDQGVWDQG���%XW�HYHQ
LQ�D�³SODFH�RI�DPXVHPHQW´�QRW�HYHU\�ULVN�LV
UHDVRQDEO\�H[SHFWHG���7KH�UDWLRQDOH�EHKLQG�WKH�UXOH
WKDW�WKH�VWDQGDUG�RI�UHDVRQDEOH�FDUH�GRHV�QRW



-��$��������

�����

LPSRVH�D�GXW\�WR�SURWHFW�IURP�ULVNV�DVVRFLDWHG�ZLWK
EDVHEDOO��QDWXUDOO\�OLPLWV�LWV�DSSOLFDWLRQ�WR�WKRVH
LQMXULHV�LQFXUUHG�DV�D�UHVXOW�RI�ULVNV�DQ\�EDVHEDOO
VSHFWDWRU�PXVW�DQG�ZLOO�EH�KHOG�WR�DQWLFLSDWH�

-RQHV������3D��DW������������$��G�DW������ �7R�LOOXVWUDWH�WKLV�SULQFLSOH�� WKH

&RXUW�FLWHG�WR�D�&DOLIRUQLD�FDVH�H[SODLQLQJ�WKH�GLIIHUHQFH�EHWZHHQ�WKH�ULVN�RI

EHLQJ�VWUXFN�E\�D�EDWWHG�EDOO�DQG�D�IO\LQJ�EDVHEDOO�EDW���7KH�&DOLIRUQLD�FRXUW

KHOG�WKDW�D�VSHFWDWRU�DVVXPHV�WKH�ULVN�RI�EHLQJ�KLW�ZLWK�D�EDWWHG�EDOO�EHFDXVH

LW�LV�D�PDWWHU�RI�³¶FRPPRQ�NQRZOHGJH¶�WKDW�IO\�EDOOV�DUH�D�FRPPRQ��IUHTXHQW

DQG�H[SHFWHG�RFFXUUHQFH�LQ�WKLV�ZHOO�NQRZQ�VSRUW��DQG�LW�LV�QRW�D�PDWWHU�RI

µFRPPRQ� NQRZOHGJH¶� WKDW� IO\LQJ� EDVHEDOO� EDWV� DUH� FRPPRQ�� IUHTXHQW� RU

H[SHFWHG�´� �,G�� DW� ���� ����$��G�DW� ����FLWLQJ�*RDGH� Y�� %HQHYROHQW� DQG

3URWHFWLYH� 2UGHU� RI� (ONV�� ���� &DO��G� ����� ��� &DO�5SWU�� ���� ��������

*XLGHG�E\�WKLV�GLVWLQFWLRQ��RXU�6XSUHPH�&RXUW�KHOG�WKDW�WKH�³QR�GXW\´�UXOHV

DSSO\�RQO\�WR�ULVNV�ZKLFK�DUH�µFRPPRQ��IUHTXHQW�DQG
H[SHFWHG�¶�������DQG�LQ�QR�ZD\�DIIHFW�WKH�GXW\�RI
WKHDWUHV��DPXVHPHQW�SDUNV�DQG�VSRUWV�IDFLOLWLHV�WR
SURWHFW�SDWURQV�IURP�IRUHVHHDEO\�GDQJHURXV
FRQGLWLRQV�QRW�LQKHUHQW�LQ�WKH�DPXVHPHQW�DFWLYLW\�

,G��LQWHUQDO� FLWDWLRQ� RPLWWHG��� � $OWKRXJK� DQ� RSHUDWRU� RI� DQ� DPXVHPHQW

IDFLOLW\�IRU�ZKLFK�DGPLVVLRQ�LV�FKDUJHG�LV�QRW�DQ�LQVXUHU�RI�KLV�SDWURQV��KH�ZLOO

EH� ³OLDEOH� IRU� LQMXULHV�WR�KLV�SDWURQV� �� �� ��ZKHUH�KH� IDLOV� WR� µXVH� UHDVRQDEOH

FDUH� LQ� WKH� FRQVWUXFWLRQ�� PDLQWHQDQFH�� DQG� PDQDJHPHQW� RI� >WKH� IDFLOLW\@�

KDYLQJ� UHJDUG� WR� WKH�FKDUDFWHU� RI� WKH� H[KLELWLRQV�JLYHQ�DQG� WKH� FXVWRPDU\

FRQGXFW�RI� WKH�SDWURQV� LQYLWHG�´� �,G��DW����� ����$��G�DW� ���� �HPSKDVLV� LQ
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RULJLQDO��� �7KXV�� LW� LV� FOHDU� WKDW� WKH�FHQWUDO� LQTXLU\�ZLWK� UHVSHFW� WR�ZKHWKHU

WKH�³QR�GXW\´�UXOH�ZLOO�DSSO\�WR�D�JLYHQ�VLWXDWLRQ��WKHUHE\�EDUULQJ�UHFRYHU\��LV

ZKHWKHU�WKH�LQMXU\�UHVXOWHG�IURP�D�ULVN�ZKLFK�LV�LQKHUHQW�LQ�WKH�DPXVHPHQW

DFWLYLW\�

,Q�WKH�LQVWDQW�PDWWHU��0U��7HOHJD�VWRRG�XS� LQ� IURQW�RI�KLV� VHDW� LQ� WKH

HQG�]RQH� VHFWLRQ� RI� WKH� VWDGLXP�� DQG� FDXJKW� D� IRRWEDOO� ZKLFK� FOHDUHG� WKH

JRDOSRVW� QHW� GXULQJ� D� ILHOG� JRDO� DWWHPSW� E\� WKH� 6WHHOHUV�� � +H� ZDV

LPPHGLDWHO\�DWWDFNHG�E\�D�JURXS�RI�³GLVSODFHG´��IDQV�ZKR�UHOLHYHG�KLP�RI�WKH

IRRWEDOO�DQG�WKUXVW�KLP�LQWR�WKH�DLVOH��FUXVKLQJ�KLV�IDFH�LQWR�WKH�FRQFUHWH�DQG

FDXVLQJ� VHULRXV� LQMXU\�� � &LWLQJ� WR� -RQHV�� VXSUD�� WKH� WULDO� FRXUW� HVVHQWLDOO\

FRQFOXGHV� WKDW� WKH� ULVN� RI� EHLQJ� WUDPSOHG� E\� D� JURXS� RI� IDQV� SXUVXLQJ� D

VRXYHQLU� ZDV� FRPPRQ� WR� WKH� IRRWEDOO� JDPH� DQG� UHDVRQDEO\� IRUHVHHDEOH

EDVHG�RQ�0U��7HOHJD¶V�H[SHULHQFH���:H�GLVDJUHH�

7KH�³QR�GXW\´�UXOH�DSSOLHV�RQO\�ZKHQ�WKH�RFFXUUHQFH�ZKLFK�FDXVHG�WKH

LQMXU\� LV� LQKHUHQW� LQ�WKH�DFWLYLW\�� L�H��� LV�D�FRPPRQ�� IUHTXHQW�DQG�H[SHFWHG

SDUW�RI�WKH�JDPH�RU�DPXVHPHQW��DOO�RWKHU�ULVNV�ZKLFK�PD\�EH�SUHVHQW�LQ�WKH

DPXVHPHQW� IDFLOLW\� DUH� JRYHUQHG� E\� WKH� ³RUGLQDU\´� UXOHV� RI� QHJOLJHQFH�

-RQHV������3D��DW���������$��G�DW�������7KHUHIRUH��WKH�TXHVWLRQ�EHIRUH�WKLV

&RXUW�LV�ZKHWKHU�D�VSHFWDWRU�ZLOO�EH�KHOG�WR�DVVXPH�DV�LQKHUHQW�LQ�WKH�JDPH

����������������������������������
��7KH�GLVSODFHPHQW�VHHPV�WR�KDYH�EHHQ�RFFDVLRQHG�HTXDOO\�E\�WKH�GHVLUH�IRU
D�VRXYHQLU�IRRWEDOO�DQG�WKH�ODFN�RI�DQ\�LPSHGLPHQW�WR�IXOILOOLQJ�WKDW�GHVLUH�
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WKH�ULVN�RI�EHLQJ�DWWDFNHG�E\�GLVSODFHG�IDQV�LI�KH�FDWFKHV�D�VRDULQJ�IRRWEDOO�

:H�EHOLHYH�QRW�

$OWKRXJK�WKLV�W\SH�RI�XQUXO\��LPSURSHU�IDQ�FRQGXFW�PD\�KDYH�RFFXUUHG

LQ�0U��7HOHJD¶V�VHFWLRQ�RI�WKH� VWDGLXP�EHIRUH�� EHLQJ� WUDPSOHG�E\�GLVSODFHG

IDQV�LV�QRW�D�ULVN�LQKHUHQW�LQ�RU�VR�RUGLQDU\�D�SDUW�RI�WKH�VSHFWDWRU�VSRUW�RI

IRRWEDOO� VXFK� WKDW� LW� LV� FHUWDLQ� WR� RFFXU� DW� DQ\� DQG� HYHU\� VWDGLXP� LQ� WKH

&RPPRQZHDOWK���7KH�WULDO�FRXUW¶V�UHOLDQFH�RQ�0U��7HOHJD¶V�SULRU�NQRZOHGJH�RI

VXFK� ³IDQ� XSKHDYDO´� DQG� KLV� UHSRUW� RI� WKLV� GDQJHURXV� EHKDYLRU� WR

PDQDJHPHQW�DQG�VHFXULW\�SHUVRQQHO� LV�DQ� �DWWHPSW� LPSURSHUO\� WR�VKLIW� WKH

IRFXV�RI�WKH�³QR�GXW\´�LQTXLU\�IURP�WKH�ULVNV�LQKHUHQW�LQ�WKH�JDPH�RI�IRRWEDOO

LWVHOI�WR�DQ�H[DPLQDWLRQ�RI�RWKHU�ULVNV�ZKLFK�PD\�EH�SUHVHQW�LQ�D�SDUWLFXODU

IRRWEDOO�VWDGLXP����%\�FUHDWLQJ�WKH�QRWLRQ�WKDW�³LI�LW�KDSSHQHG�EHIRUH��LW�PXVW

EH�FXVWRPDU\�´�� WKH�WULDO�FRXUW�FRQFOXGHV�WKDW�LI�D�VSHFWDWRU� LV� LQMXUHG�DW�D

IRRWEDOO� JDPH�� DQG� KDG� SULRU� NQRZOHGJH� RI� WKH� ULVN� RI� LQMXU\�� WKH� ULVN� LV

DXWRPDWLFDOO\�DQ�LQKHUHQW�SDUW�RI�WKH�VSHFWDWRU�VSRUW�DQG�UHFRYHU\�LV�EDUUHG�

7KLV� EURDG�VZHHSLQJ� H[WHQVLRQ� RI� WKH� ³QR�GXW\´� UXOH� LQDSSURSULDWHO\

DWWULEXWHV� WR� 0U�� 7HOHJD� WKH� UHVSRQVLELOLW\� WR� HQVXUH� KLV� RZQ� VDIHW\� DQG

SURWHFW�KLPVHOI�IURP�WKH�EHKDYLRU�RI�DJJUHVVLYH�IDQV�GHVSLWH�WKH�SUHVHQFH�RI

$SSHOOHH�ZKRVH�SULPDU\�REOLJDWLRQ�LW�ZDV�WR�UHJXODWH�FURZG�FRQWURO���,QGHHG�

VXFK�DQ�LQWHUSUHWDWLRQ�RI�WKH�³QR�GXW\´�UXOH�ZRXOG�SHUPLW�DPXVHPHQW�IDFLOLW\

����������������������������������
��,QGHHG��LI�WKH�ULVN�LV�SHFXOLDU�WR�D�JLYHQ�DUHQD��RQH�PLJKW�ZHOO�DVN�ZKDW��LQ
WKH�PDQDJHPHQW�RI�WKH�IDFLOLW\��PDNHV�LW�VR�
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RSHUDWRUV� WR� DYRLG� OLDELOLW\� IRU� ³XQLYHUVDOO\� SUHYDOHQW� QHJOLJHQW� FRQGLWLRQV�´

-RQHV������3D��DW����Q��������$��G�DW�����Q����DQG�ZRXOG�UHOLHYH�WKHP�RI�DOO

GXW\�WR�SURWHFW�DJDLQVW�DQ\�ULVN�ZLWKLQ�WKH�IDFLOLW\���7KLV�DSSURDFK�LV�FOHDUO\

XQGHVLUDEOH�DQG�GHILHV�WKH�ZHOO�HVWDEOLVKHG�SULQFLSOHV�RI�QHJOLJHQFH�

7KH�ULVN�LQYROYHG�KHUH� LV�XQOLNH� WKH� ULVN�RI�EHLQJ�VWUXFN�E\�DQ�HUUDQW

SXFN�ZKLOH�D�VSHFWDWRU�DW�D�KRFNH\�JDPH��3HVWDOR]]L��VXSUD��IDOOLQJ�GRZQ�RU

EHLQJ�EXPSHG�E\�RWKHU�VNDWHUV�DW�D�UROOHU�VNDWLQJ�ULQN��%HUPDQ��VXSUD��RU

EHLQJ�KLW�E\�D�EDWWHG�EDOO�GXULQJ�EDVHEDOO�WU\RXWV��%RZVHU��VXSUD���&RQWUDU\

WR� WKH� LQVWDQW� PDWWHU�� WKHVH� FDVHV� LQYROYH� ULVNV� WKDW� DUH� LQKHUHQW� LQ� WKH

DFWLYLW\�LWVHOI�DQG�DUH�VSHFLILF�WR�WKH�DFWLYLW\�DW�DQ\�DSSURSULDWH�YHQXH���7KH\

DUH�� WKHUHIRUH�� DV� D� PDWWHU� RI� ODZ�� ULVNV� DVVXPHG� E\� WKH� VSHFWDWRUV� DQG

SDUWLFLSDQWV�ZKR�SDWURQL]H� WKH� DPXVHPHQW� IDFLOLWLHV�� � ,W� LV� QRW� D�PDWWHU� RI

XQLYHUVDO� NQRZOHGJH� WKDW� DQ� RQVODXJKW� RI� GLVSODFHG� IDQV� LV� D� FRPPRQ�

IUHTXHQW� RU� H[SHFWHG� RFFXUUHQFH� WR� VRPHRQH� FDWFKLQJ� D� VRXYHQLU� IRRWEDOO�

7KHUHIRUH��LW�FDQQRW�EH�VDLG�WKDW�WKH�LQMXULHV�VXIIHUHG�E\�0U��7HOHJD�UHVXOWHG

IURP�D�ULVN�WKDW�DQ\�VSHFWDWRU�ZRXOG�EH�KHOG�WR�DQWLFLSDWH�DQG�DJDLQVW�ZKLFK

DQ�DPXVHPHQW�IDFLOLW\�KDV�QR�GXW\�WR�SURWHFW�� �&HUWDLQO\�WKLV�PDWWHU�ZRXOG

FRPSHO�D�GLIIHUHQW�UHVXOW�KDG�0U��7HOHJD�EHHQ�LQMXUHG�E\�WKH�DHULDO� IRRWEDOO

LWVHOI�UDWKHU�WKDQ�WKH�GLVSODFHG�IDQV�LQWHQW�RQ�REWDLQLQJ�LW�

��3XUVXDQW� WR� WKH� HVWDEOLVKHG� FDVHODZ�� DQ� H[WHQVLRQ� RI� WKH� ³QR�GXW\´

UXOH�WR�WKH�NLQG�RI�ULVN�LQYROYHG�LQ�WKH�LQVWDQW�PDWWHU�ZDV�FOHDUO\�LPSURSHU�
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7KHUHIRUH��EHFDXVH�WKH�WULDO�FRXUW�FRPPLWWHG�DQ�HUURU�RI�ODZ�LQ�DSSO\LQJ�WKH

³QR�GXW\´�UXOH�DQG�JUDQWLQJ�VXPPDU\�MXGJPHQW��ZH�PXVW�UHYHUVH��

2UGHU�UHYHUVHG���-XULVGLFWLRQ�UHOLQTXLVKHG�

-R\FH��-��ILOHV�D�'LVVHQWLQJ�6WDWHPHQW�

����������������������������������
��:H�DUH�FRPSHOOHG�WR�QRWH�WKDW�WKH�DUJXPHQW�LQ�$SSHOOHH¶V�EULHI�VHHPV�WR
FRQIXVH�WKH�³QR�GXW\´�UXOH��RQ�ZKLFK�LWV�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�LV
EDVHG��ZLWK�WKH�DIILUPDWLYH�GHIHQVH�RI�DVVXPSWLRQ�RI�WKH�ULVN���:H�UHPLQG
$SSHOOHH�WKDW�HDFK�FRQFHSW�LQYROYHV�D�GLIIHUHQW�OHJDO�VWDQGDUG��HYLGHQWLDU\
UHTXLUHPHQW��DQG�EXUGHQ�RI�SURRI���6HH�%HUPDQ������$��G�DW�����
���GLVFXVVLQJ�WKH�FRQFHSWXDO�GLIIHUHQFHV�EHWZHHQ�WKH�³QR�GXW\´�UXOH�DQG�WKH
GHIHQVH�RI�DVVXPSWLRQ�RI�WKH�ULVN����%HFDXVH�LW�LV�FOHDU�WKDW�$SSHOOHH¶V
PRWLRQ�IRU�VXPPDU\�MXGJPHQW�ZDV�EDVHG�VROHO\�RQ�WKH�³QR�GXW\´�UXOH��ZH
ZLOO�QRW�DGGUHVV�DQ\�LPSOLFDWLRQ�RI�DQ�DVVXPSWLRQ�RI�WKH�ULVN�GHIHQVH�

)XUWKHU��D�UHYLHZ�RI�WKH�WULDO�FRXUW�2SLQLRQ�UHYHDOV�WKDW��DOWKRXJK�WKH
FRXUW�JUDQWV�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�$SSHOOHH�SXUVXDQW�WR�DQ
H[WHQVLRQ�RI�WKH�³QR�GXW\´�UXOH��WKH�FRXUW�DOVR�VXPPDULO\�FRQFOXGHV�WKDW
³3ODLQWLII�KDV�IDLOHG�WR�VKRZ�D�IDLOXUH�WR�UHJXODWH�FURZG�FRQWURO�RU�VXSHUYLVH
VWDGLXP�JXDUGV�ZDV�WKH�SUR[LPDWH�FDXVH�RI�3ODLQWLII¶V�LQMXULHV�´���7ULDO�&W�
2S��DW������$V�QRWHG�DERYH��$SSHOOHH¶V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�ZDV
EDVHG�HQWLUHO\�RQ�WKH�³QR�GXW\´�UXOH��DUJXLQJ�WKDW�WKH�ULVN�LQYROYHG�ZDV�RQH
ZKLFK�ZDV�FXVWRPDU\�WR�WKH�JDPH�RI�IRRWEDOO��DW�QR�WLPH�GLG�$SSHOOHH�DUJXH
WKH�ODFN�RI�FDXVDWLRQ���$V�VXFK��WKH�FRXUW¶V�JUDWXLWRXV�ILQGLQJ�RI�QR�SUR[LPDWH
FDXVH�ZDV�LQ�HUURU�DQG��LQ�DQ\�HYHQW��ZLWKRXW�VXSSRUW�LQ�WKH�UHFRUG�
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$SSHOOHHV � 1R�������3LWWVEXUJK�����

$SSHDO�IURP�WKH�2UGHU�HQWHUHG�2FWREHU����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�$OOHJKHQ\�&RXQW\�

&LYLO�'LYLVLRQ��1R��*'��������

%()25(�� '(/�62/(��-2<&(�DQG�0217(0852∗��--�
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,� UHVSHFWIXOO\� GLVDJUHH�ZLWK� WKH�PDMRULW\� UHJDUGLQJ� WKH� DSSOLFDWLRQ� RI

WKH��QR�GXW\��UXOH���7KH�ORZHU�FRXUW�GHWHUPLQHG�WKDW�$SSHOODQWV�DVVXPHG�WKH

ULVN� RI� SHUVRQDO� LQMXU\� DQG� JUDQWHG� $SSHOOHH
V� PRWLRQ� IRU� VXPPDU\

MXGJPHQW���&LWLQJ�WR�RXU�6XSUHPH�&RXUW
V�GHFLVLRQ�LQ�-RQHV�Y��7KUHH�5LYHUV

0DQDJHPHQW� &RUS��� ���� 3D�� ���� ���� $��G� ���� �������� WKH� ORZHU� FRXUW

UHDVRQHG�WKDW�WKH��QR�GXW\��UXOH�VKRXOG�DSSO\�XQGHU�WKH�FLUFXPVWDQFHV���7KH

�������������������������������������������������������������������������������������������������������������

∗��5HWLUHG�-XVWLFH�DVVLJQHG�WR�6XSHULRU�&RXUW�
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PDMRULW\�UHYHUVHG�LQ�DQ�RSLQLRQ�ZKLFK�GLVFXVVHV�WKH�KLVWRULF�RYHUYLHZ�RI�WKH

DSSOLFDWLRQ�RI�WKH��QR�GXW\��UXOH�DQG�FRQFOXGHV�WKDW�WKH�FDVH�DW�EDU�LV�PRUH

DNLQ�WR�D�VSHFWDWRU�EHLQJ�VWUXFN�E\�D�EDVHEDOO�EDW��ZKLFK�GRHV�QRW�ZDUUDQW

JUDQWLQJ� VXPPDU\� MXGJPHQW�� WKDQ� D� VSHFWDWRU� EHLQJ� VWUXFN� E\� D� IO\�EDOO�

ZKLFK� ZRXOG� ZDUUDQW� VXPPDU\� MXGJPHQW�� � :H� FDQQRW� DJUHH� ZLWK� WKLV

FRQFOXVLRQ�� � 7KH� QR�GXW\� UXOH� DSSOLHV� WR� VLWXDWLRQV� ZKLFK� DUH� FRPPRQ�

IUHTXHQW�DQG�H[SHFWHG���0RVW�LPSRUWDQWO\��WKH�&RXUWV�KDYH�IRXQG�$SSHOODQW

LV� UHTXLUHG� WR� LQWURGXFH� HYLGHQFH� WKDW� WKH� DPXVHPHQW� IDFLOLW\� LQ� ZKLFK� KH

ZDV�LQMXUHG�GHYLDWHG�LQ�VRPH�UHOHYDQW�UHVSHFW�IURP�WKH�HVWDEOLVKHG�FXVWRP

LQ�RUGHU�IRU�WKH�FDVH�WR�JR�WR�WKH�MXU\���3HVWDOR]]L�Y��3KLODGHOSKLD�)O\HUV

/WG�������$��G���������3D��6XSHU����������$SSHOODQWV�IDLOHG�LQ�WKLV�UHVSHFW�

2XU� UHYLHZ� RI� WKH� UHFRUG� LQGLFDWHG� WKDW� $SSHOODQWV� KDG� SUHYLRXVO\

DWWHQGHG�SURIHVVLRQDO�IRRWEDOO�JDPHV�DW�7KUHH�5LYHUV�6WDGLXP����'HSRVLWLRQ

RI� :LOOLDP� 7HOHJD�� �������� DW� ����� � 7KH\� VDW� LQ� WKH� VDPH� VHDWV� IRU

DSSUR[LPDWHO\� WZR� ���� \HDUV� DQG� ZLWQHVVHG� WKH� IDQV
� XSKHDYDO� ZKHQ� D

IRRWEDOO� HQWHUHG� WKH� VWDQGV� DIWHU� FOHDULQJ� WKH� FDWFK� QHW� RQ� PDQ\� SULRU

RFFDVLRQV���,G��DW���������,Q�IDFW��WKH\�KDG�YRLFHG�FRQFHUQ�RYHU�WKLV�EHKDYLRU

SUHYLRXVO\���,G��DW���������6SHFLILFDOO\��$SSHOODQWV�H[SUHVVHG�FRQFHUQ�IRU�WKH

ZHOIDUH�RI�WKH�SDWURQV�ZKHQ�VXFK�HYHQWV�HUXSWHG���,G��DW������7KH�ULVN�IDFHG

LQ� WKH�FDVH�DW�EDU�ZDV�TXLWH� FRPPRQ�DQG� FXVWRPDU\� WR� WKH� IRRWEDOO� JDPH

DQG�UHDVRQDEO\�IRUHVHHDEOH�EDVHG�RQ�SDVW�H[SHULHQFH���$SSHOODQWV�DVVXPHG

WKH� ULVN� RI� EHLQJ� LQMXUHG� E\� GLVSODFHG� IDQV� SXUVXLQJ� D� VRXYHQLU� IRRWEDOO�
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8QGHU� WKHVH� FLUFXPVWDQFHV�� ,� ZRXOG� QRW� GLVWXUE� WKH� ILQGLQJV� RI� WKH� WULDO

FRXUW�


