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$SSHOODQW��'DYLG�:HLQHU��DSSHDOV�IURP�WKH�JUDQW�RI�VXPPDU\�MXGJPHQW

LQ� IDYRU� RI� $SSHOOHHV� $PHULFDQ� +RQGD� 0RWRU� &R��� ,QF��� +RQGD� 0RWRU� &R��

/WG���DQG�0HWUR�,PSRUWV��,QF�����LQ�D�SURGXFW�OLDELOLW\�DFWLRQ�DOOHJLQJ�GHIHFWLYH

GHVLJQ�RI�DQ�DXWRPRELOH�DQG�IDLOXUH�WR�ZDUQ�RI�WKH�GDQJHUV�DVVRFLDWHG�ZLWK

WUDQVSRUWLQJ�FHUWDLQ�FDUJR���)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�DIILUP�

7KLV� SURGXFW� OLDELOLW\� DFWLRQ� DULVHV� IURP� D� RQH�YHKLFOH� DFFLGHQW� WKDW

RFFXUUHG� RQ� -XO\� ��� ����� ZKHQ� $SSHOODQW�� ZKR� ZDV� GULYLQJ� KLV� JLUOIULHQG¶V

����� WZR�GRRU� $FXUD� ,QWHJUD� KDWFKEDFN�� GURYH� WKURXJK� D� VWRS� VLJQ� DQG

KHDG�RQ� LQWR� D� JXDUGUDLO� QHDU� DQ� LQWHUVHFWLRQ� LQ� :DOOLQJIRUG�� 3KLODGHOSKLD

����������������������������������
��$SSHOOHHV�LQFOXGH�WKH�PDQXIDFWXUHU��GLVWULEXWRU��DQG�OHDVLQJ�DJHQW�RI�WKH
�����$FXUD�,QWHJUD�



-��$��������

- 2 -

&RXQW\�� � $W� WKH� WLPH� RI� WKH� DFFLGHQW�� $SSHOODQW� DQG� KLV� JLUOIULHQG� ZHUH

WUDQVSRUWLQJ�D����LQFK������SRXQG�FDQLVWHU�RI�SUHVVXUL]HG�QLWURXV�R[LGH�JDV

WKH\� KDG� SXUFKDVHG� IURP� D� ORFDO� FRPPHUFLDO� JDV� GLVWULEXWRU��� � 7KH� $FXUD

KDWFKEDFN� LV� D� SDVVHQJHU� YHKLFOH� HTXLSSHG� ZLWK� IROGLQJ� UHDU� VHDWV� IRU

H[SDQVLRQ� RI� WKH� UHDU� FDUJR� FRPSDUWPHQW�� � %HFDXVH� WKH� JDV� FDQLVWHU� ZDV

IRXU� DQG�D�KDOI� IHHW� ORQJ�� � $SSHOODQW� IRXQG� LW� QHFHVVDU\� WR� IROG� WKHVH� UHDU

VHDWV�WR�DFFRPPRGDWH�LWV�OHQJWK�DQG�IDFLOLWDWH�LWV�WUDQVSRUW���:LWK�ERWK�UHDU

VHDWV� IROGHG�GRZQ��WKH�QLWURXV�R[LGH�FDQLVWHU�ZDV�SODFHG�LQ�WKH�UHDU�RI� WKH

YHKLFOH�� O\LQJ� RQ� LWV� VLGH�EHKLQG�GULYHU¶V� VHDW�� SDUDOOHO�ZLWK� WKH� VLGH� RI� WKH

YHKLFOH�

:KHQ� WKH� FDU� VWUXFN� WKH� JXDUGUDLO�� WKH� XQUHVWUDLQHG� FDQLVWHU� VOLG

IRUZDUG�LQWR�WKH�EDFN�RI�$SSHOODQW¶V�VHDW��SLQQLQJ�KLP�EHWZHHQ�WKH�VHDW�DQG

WKH�VKRXOGHU�KDUQHVV�� �$SSHOODQW�FODLPV�QXPHURXV� LQMXULHV� IURP�WKH� LPSDFW

RI� WKH� FDQLVWHU�� LQFOXGLQJ� IUDFWXUHG� ULEV�� FORVHG� KHDG� LQMXU\�� YLVXDO� ILHOG

GHILFLWV��DQG� OXQJ�GDPDJH�� �2Q� -XQH����� ������$SSHOODQW� ILOHG� D� FRPSODLQW

DJDLQVW� $SSHOOHHV� EDVHG� RQ� WKHRULHV� RI� VWULFW� OLDELOLW\� DQG� QHJOLJHQFH�

$SSHOODQW� ODWHU� ZLWKGUHZ� KLV� QHJOLJHQFH� FODLP�� DQG� SURFHHGHG� RQ� WKH

SURGXFWV� OLDELOLW\� WKHRULHV� RI� GHIHFWLYH�GHVLJQ� DQG� IDLOXUH� WR�ZDUQ�� FODLPLQJ

WKDW�WKH�$FXUD�VKRXOG�KDYH�EHHQ�HTXLSSHG�ZLWK�GHYLFHV�WR�SUHYHQW�WKH�FDUJR

IURP�PRYLQJ� LQVLGH�WKH�YHKLFOH�DV�ZHOO� DV� FRQVSLFXRXV�ZDUQLQJV� LQVLGH� WKH

����������������������������������
��$SSHOODQW�DQG�KLV�IULHQGV�SUHYLRXVO\�SXUFKDVHG�FDQLVWHUV�RI�QLWURXV�R[LGH
DQG�LQIODWHG�EDOORRQV�ZLWK�WKH�JDV�IRU�VDOH�DW�URFN�FRQFHUWV��DSSDUHQWO\�WKH
LQJHVWLRQ�RI�WKLV�JDV�SURGXFHV�D�³KLJK�´
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YHKLFOH�OLPLWLQJ�WKH�VL]H�DQG�ZHLJKW�RI� WUDQVSRUWDEOH�FDUJR�DQG� WKH� ULVNV�RI

VXFK�WUDQVSRUW�

2Q� -XO\� ���� ������ $SSHOOHHV� ILOHG� D� PRWLRQ� IRU� VXPPDU\� MXGJPHQW

ZKLFK�ZDV�JUDQWHG� IROORZLQJ�RUDO� DUJXPHQW� RQ�6HSWHPEHU����� ������ � 7KLV

WLPHO\� DSSHDO� IROORZV� FKDOOHQJLQJ� WKH� WULDO� FRXUW¶V� HQWU\� RI� VXPPDU\

MXGJPHQW�

2XU�VWDQGDUG�RI�UHYLHZ�LQ�FDVHV�RI�VXPPDU\�MXGJPHQW�LV�ZHOO�VHWWOHG�

6XPPDU\� MXGJPHQW� LV� SURSHU� ZKHQ�� YLHZLQJ� WKH� UHFRUG� LQ� WKH� OLJKW� PRVW

IDYRUDEOH� WR� WKH� QRQPRYLQJ� SDUW\�� WKH� SOHDGLQJV�� GHSRVLWLRQV�� DQVZHUV� WR

LQWHUURJDWRULHV��DGPLVVLRQV�RQ�ILOH��DQG�DIILGDYLWV�GHPRQVWUDWH�WKDW�WKHUH�DUH

QR� JHQXLQH� LVVXHV� RI� PDWHULDO� IDFW� DQG� WKH� PRYLQJ� SDUW\� LV� HQWLWOHG� WR

MXGJPHQW� DV� D�PDWWHU� RI� ODZ�� � 3D�5�&�3�� �������� ��� 3D�&�6�$�� � 6XPPDU\

MXGJPHQW�PD\�RQO\�EH�JUDQWHG�LQ�WKRVH�FDVHV�WKDW�DUH�FOHDU�DQG�IUHH�IURP

GRXEW�� DQG� WKLV� &RXUW� ZLOO� QRW� UHYHUVH� D� WULDO� FRXUW¶V� HQWU\� RI� VXPPDU\

MXGJPHQW�DEVHQW�DQ�DEXVH�RI�GLVFUHWLRQ�RU�HUURU�RI�ODZ���6HEHOLQ�Y��<DPDKD

0RWRU�&RUS���86$������$��G��������������3D��6XSHU��������

7KH�5HVWDWHPHQW��6HFRQG��RI�7RUWV������$���DGRSWHG�DV�WKH�ODZ�RI�WKLV

&RPPRQZHDOWK� LQ� :HEE� Y�� =HUQ�� ���� 3D�� ����� ���� $��G� ���� �������

�������������������������������������������������������������������������������������������������������������

��6HFWLRQ����$�SURYLGHV�

��� 2QH�ZKR�VHOOV�DQ\�SURGXFW�LQ�D�GHIHFWLYH�FRQGLWLRQ
XQUHDVRQDEO\�GDQJHURXV�WR�WKH�XVHU�RU�FRQVXPHU�RU�WR�KLV
SURSHUW\�LV�VXEMHFW�WR�OLDELOLW\�IRU�SK\VLFDO�KDUP�WKHUHE\
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JRYHUQV�DOO�FODLPV�RI��SURGXFWV�OLDELOLW\�DQG�DOORZV�UHFRYHU\�ZKHUH�D�SURGXFW

LQ�³D�GHIHFWLYH�FRQGLWLRQ�XQUHDVRQDEO\�GDQJHURXV�WR�WKH�FRQVXPHU�RU�XVHU´

FDXVHV�KDUP� WR� WKH�SODLQWLII�� � 5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV�� �� ���$� ����

6XFFHVV�RQ�VXFK�D�FODLP�UHTXLUHV�WKH�SODLQWLII�WR�SURYH�WKDW�����WKH�SURGXFW

ZDV� GHIHFWLYH�� DQG� ���� WKH� GHIHFW� ZDV� WKH� SUR[LPDWH� FDXVH� RI� WKH� KDUP�

6SLQR� Y�� -RKQ�6�� 7LOOH\� /DGGHU� &R��� ���� 3D�� ����� ����� ���� $��G� �����

��������������7KHUH�DUH�WKUHH�W\SHV�RI�GHIHFWLYH�FRQGLWLRQV�ZKLFK�PD\�JLYH

ULVH� WR� VWULFW� OLDELOLW\�� �PDQXIDFWXULQJ� GHIHFW�� GHVLJQ� GHIHFW�� DQG� IDLOXUH� WR

ZDUQ�GHIHFW���3KLOOLSV�Y��$�%HVW�3URGXFWV��&R�������3D����������������$��G

������ ����� �������� � +HUH�� $SSHOODQW� DOOHJHV� WKDW� WKH� $FXUD� ZDV

XQUHDVRQDEO\� GDQJHURXV� EDVHG� XSRQ� D� GHVLJQ� GHIHFW� LQ� WKDW� WKH� YHKLFOH

ODFNHG�SURSHU�VDIHW\�GHYLFHV��DQG�WKDW�$SSHOOHHV�IDLOHG�WR�ZDUQ�RI�WKH�ULVNV

WR�IURQW�VHDW�SDVVHQJHUV�XSRQ�LPSDFW�ZKHQ�WUDQVSRUWLQJ�FDUJR�RI�VXFK�D�VL]H

�������������������������������������������������������������������������������������������������������������
FDXVHG�WR�WKH�XOWLPDWH�XVHU�RU�FRQVXPHU��RU�WR�KLV
SURSHUW\�LI

�D� WKH�VHOOHU�LV�HQJDJHG�LQ�WKH�EXVLQHVV�RI�VHOOLQJ
VXFK�D�SURGXFW��DQG

�E� LW�LV�H[SHFWHG�WR�DQG�GRHV�UHDFK�WKH�XVHU�RU
FRQVXPHU�ZLWKRXW�D�VXEVWDQWLDO�FKDQJH�LQ�WKH
FRQGLWLRQ�LQ�ZKLFK�LW�LV�VROG�

� ��� 7KH�UXOH�VWDWHG�LQ�6XEVHFWLRQ�����DSSOLHV�DOWKRXJK
�D� WKH�VHOOHU�KDV�H[HUFLVHG�DOO�SRVVLEOH�FDUH�LQ�WKH

SUHSDUDWLRQ�DQG�VDOH�RI�KLV�SURGXFW��DQG
�E� WKH�XVHU�RU�FRQVXPHU�KDG�QRW�ERXJKW�WKH

SURGXFW�IURP�RU�HQWHUHG�LQWR�DQ\�FRQWUDFWXDO
UHODWLRQ�ZLWK�WKH�VHOOHU�

5HVWDWHPHQW��6HFRQG��RI�7RUWV�������$��������
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DV� WKH� JDV� FDQLVWHU� RU� WR� LPSRVH� UHVWULFWLRQV� RQ� WKH� ZHLJKW� DQG� VL]H� RI

SHUPLVVLEOH�FDUJR�

7KH�WKUHVKROG�LQTXLU\�LQ�DOO�SURGXFWV�OLDELOLW\�FDVHV�LV�ZKHWKHU�WKHUH�LV�D

GHIHFW�ZKLFK� UHQGHUHG� WKH� SURGXFW� XQUHDVRQDEO\� GDQJHURXV�� �'DPEDFKHU

E\�'DPEDFKHU�Y��0DOOLV������$��G�����������3D��6XSHU����������$�SURGXFW

LV�GHIHFWLYH�ZKHQ�LW�LV�QRW�VDIH�IRU�LWV�LQWHQGHG�XVH��L�H���WKH�SURGXFW�OHIW�WKH

VXSSOLHU¶V� FRQWURO� ODFNLQJ� DQ\� HOHPHQW� QHFHVVDU\� WR� PDNH� LW� VDIH� IRU� LWV

LQWHQGHG�XVH�� � ,G�� DW� ����� �6HH� DOVR�.XSHW]� Y��'HHUH�	�&R��� ���� $��G

������ ����� �3D�� 6XSHU�� ������� � &RXUW� FRQWURO� RI� MXU\� DFWLRQ� LV� PRUH

H[WHQVLYH�LQ�SURGXFWV� OLDELOLW\�FDVHV� WKDQ� LQ�WKH�RUGLQDU\�QHJOLJHQFH�DFWLRQ�

'DPEDFKHU�� ���� $��G� DW� ���� �FLWDWLRQ� RPLWWHG��� � ,Q�$]]DUHOOR� Y�� %ODFN

%URV��&R��� ,QF��� ����3D�� ����� ����$��G������ �������� RXU�6XSUHPH�&RXUW

KHOG�WKDW�WKH�TXHVWLRQ�RI�ZKHWKHU�D�SURGXFW�LV�³XQUHDVRQDEO\�GDQJHURXV´�LV�D

TXHVWLRQ� RI� ODZ� WR� EH� GHFLGHG� E\� WKH� WULDO� FRXUW�� WKH� UHVROXWLRQ� RI� ZKLFK

GHSHQGV�XSRQ�FRQVLGHUDWLRQV�RI�VRFLDO�SROLF\��LG��DW����������$��G�DW������

LQFOXGLQJ�ZHLJKLQJ�IDFWRUV�VXFK�DV�³WKH�JUDYLW\�RI� WKH�GDQJHU�SRVHG�E\� WKH

FKDOOHQJHG� GHVLJQ�� WKH� OLNHOLKRRG� WKDW� VXFK� GDQJHU� ZRXOG� RFFXU�� WKH

PHFKDQLFDO� IHDVLELOLW\� RI� D� VDIHU� GHVLJQ�� DQG� WKH� DGYHUVH� FRQVHTXHQFHV� WR

WKH� SURGXFW� DQG� WR� WKH� FRQVXPHU� WKDW� ZRXOG� UHVXOW� IURP� D� VDIHU� GHVLJQ�´

5LOH\�Y��:DUUHQ�0IJ���,QF�������$��G�����������3D��6XSHU��������

$FFRUGLQJO\�� LQ� FDVHV� VXFK� DV� WKLV�� LW� LV� WKH� IXQFWLRQ� RI� WKH� FRXUW� WR

GHWHUPLQH� ILUVW� ZKHWKHU� WKH� LPSRVLWLRQ� RI� VWULFW� OLDELOLW\� ZRXOG� EH� MXVWLILHG
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XQGHU� WKH� SODLQWLII¶V� YHUVLRQ� RI� WKH� IDFWV�� � 2QO\� DIWHU� WKLV� GHWHUPLQDWLRQ� LV

PDGH�ZLOO�WKH�FDVH�EH�VXEPLWWHG�WR�WKH�MXU\�WR�GHFLGH�ZKHWKHU�WKH�IDFWV�RI

WKH� FDVH� VXSSRUW� WKH� DYHUPHQWV� RI� WKH� FRPSODLQW�� �$]]DUHOOR�� ���� 3D�� DW

���������$��G�DW��������,W�LV�QRW�WKH�SXUSRVH�RI�VWULFW�OLDELOLW\�XQGHU������$

WR�LPSRVH�DEVROXWH�OLDELOLW\�RQ�WKH�SURGXFW¶V�PDQXIDFWXUHU�RU� VXSSOLHU� VLQFH

WKRVH�HQWLWLHV�DUH�JXDUDQWRUV��QRW�LQVXUHUV��RI�WKH�SURGXFW¶V�VDIHW\���'DYLV�Y�

%HUZLQG������3D����������������$��G������������������PHDQLQJ� WKDW� WKH

PDQXIDFWXUHU�PXVW�DW�OHDVW�SURYLGH�D�SURGXFW�ZKLFK�LV�VDIH�IRU�LWV�LQWHQGHG

XVH�� �$]]DUHOOR������3D��DW����������$��G�DW������� � � �$V�VXFK��WKHUH�DUH

³FHUWDLQ�SURGXFWV�>DQG@�FHUWDLQ�ULVNV�WKDW�DV�D�PDWWHU�RI�ODZ��RU�VRFLDO�SROLF\�

FDQQRW�VXSSRUW�WKH�LPSRVLWLRQ�RI�VWULFW�OLDELOLW\�´��'DPEDFKHU������$��G�DW

����� � ³,QGHHG�� WKH� WHUP� µXQUHDVRQDEO\� GDQJHURXV¶�ZDV� LQFOXGHG� LQ������$

VSHFLILFDOO\�WR�REYLDWH�DQ\�FRQWHQWLRQ�WKDW�D�PDQXIDFWXUHU�RI�D�SURGXFW�ZLWK

LQKHUHQW� SRVVLELOLWLHV� RI� KDUP� ZRXOG� EHFRPH� DXWRPDWLFDOO\� UHVSRQVLEOH� IRU

HYHU\� KDUP� WKDW� FRXOG� FRQFHLYDEO\� KDSSHQ� IURP� WKH� XVH� RI� WKH� SURGXFW�´

5LOH\������$��G�DW�����

,Q� WKH� LQVWDQW� FDVH�� $SSHOODQW� ILUVW� FRQWHQGV� WKDW� WKH� $FXUD� ZDV

GHIHFWLYHO\� GHVLJQHG� DQG� XQUHDVRQDEO\� GDQJHURXV� VLQFH� LW� ODFNHG� SURSHU

VDIHW\� GHYLFHV�ZKLFK�ZRXOG� HLWKHU� SHUPLW� WKH� IURQW� VHDWV� WR� ZLWKVWDQG� WKH

LPSDFW� RI� VKLIWLQJ� FDUJR� XSRQ� FROOLVLRQ� RU� RWKHUZLVH� DQFKRU� RU� UHVWUDLQ� WKH

FDUJR�LQVLGH�WKH�YHKLFOH���$SSHOODQW�HVVHQWLDOO\�FODLPV�WKDW�EHFDXVH�WKH�$FXUD

ZDV� DGYHUWLVHG� DV� D� YHKLFOH� DEOH� WR� FDUU\� FDUJR� ZLWKRXW� UHVWUDLQWV� RU
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UHVWULFWLRQ�DV�WR�ZHLJKW�DQG�VL]H��$SSHOOHHV�VKRXOG�EH�KHOG�VWULFWO\�OLDEOH� IRU

IDLOLQJ�WR�SURWHFW�$SSHOODQW�IURP�LQMXULHV�KH�VXVWDLQHG�IURP�WKH�LPSDFW�RI�WKH

JDV�FDQLVWHU���7KH�WULDO�FRXUW�GLVDJUHHG�DQG�IRXQG�WKDW��XQGHU�DQ�$]]DUHOOR

DQDO\VLV�� WKH� LPSRVLWLRQ� RI� VWULFW� OLDELOLW\� ZDV� QRW� MXVWLILHG� VLQFH� WKH

WUDQVSRUWDWLRQ�RI�DQ�LQGXVWULDO��FRPPHUFLDO�JDV�FDQLVWHU�ZDV�QRW�DQ�LQWHQGHG

XVH�RI�WKH�$FXUD�IRU�ZKLFK�WKH�PDQXIDFWXUHU�ZDV�UHTXLUHG�WR�SURYLGH�VDIHW\

GHYLFHV�� � 7KH� FRXUW� UHDVRQHG� WKDW� ³LW� GHILHV� ORJLF� WR� FRQVLGHU� >WKH

WUDQVSRUWDWLRQ� RI@� D� ���� SRXQG� LQGXVWULDO� WDQN� RI� SUHVVXUL]HG� JDV� LV� DQ

LQWHQGHG�XVH�IRU�D�WZR�GRRU�KDWFKEDFN�SDVVHQJHU�YHKLFOH�� �� �� �� ,I�SODLQWLII¶V

FRXQVHO�ZHUH�WR�KDYH�KLV�ZD\��WUDQVSRUWLQJ�DQ\�FDUJR�WKDW�FRXOG�ILW�LQWR�WKH

EDFN�RI�WKH�YHKLFOH�������ZRXOG�EH�FRQVLGHUHG�DQ�LQWHQGHG�XVH�PHUHO\�EHFDXVH

WKH�EDFN�VHDWV� IROGHG�GRZQ�WR�DFFRPPRGDWH�LW�´� ��7ULDO�&W��2S��DW����� �:H

DJUHH�

$OWKRXJK�LW�LV�WUXH�WKDW�WKH�ODFN�RI�SURSHU�VDIHW\�GHYLFHV�FDQ�FRQVWLWXWH

D�GHVLJQ�GHIHFW�XQGHU������$��³WKLV�UXOH�VKRXOG�RQO\�DSSO\�WR�DOORZ�UHFRYHU\

ZKHUH� WKH� DEVHQFH� RI� WKH� VDIHW\� GHYLFH� FDXVHG� DQ� DFFLGHQWDO� LQMXU\�ZKLFK

ZDV�RI�WKH�W\SH�WKDW�FRXOG�EH�H[SHFWHG�IURP�QRUPDO�XVH�RI�WKH�SURGXFW�´�D

PDQXIDFWXUHU�LV�HQWLWOHG�WR�EHOLHYH�WKDW�WKH�SURGXFW�ZLOO�EH�XVHG�LQ�LWV�XVXDO

PDQQHU��DQG�³QHHG�QRW�EH�WKH�LQVXUHU�IRU�WKH�H[WUDRUGLQDU\�ULVNV�DQ�RSHUDWRU

PLJKW� FKRRVH� WR� WDNH�´� �%DUWNHZLFK� Y�� %LOOLQJHU�� ���� 3D�� ����� ����� ���

$��G��������������������HPSKDVLV�DGGHG��� �2XU� ODZ�LV� FOHDU� WKDW� ³OLDELOLW\

PD\�EH�LPSRVHG�RQO\�RQ�SURRI�WKDW�WKH�SURGXFW�ODFNHG�DQ�HOHPHQW�QHFHVVDU\
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WR� PDNH� LW� VDIH� IRU� LWV� LQWHQGHG� XVH�´� � 'DPEDFKHU�� ���� $��G� DW� ���

�HPSKDVLV� DGGHG��� � ,QGHHG�� ³DQ\� PRWRUL]HG� YHKLFOH� FDUULHV� FHUWDLQ

VXEVWDQWLDO� ULVNV� WR� WKH� XVHU�� DQG� VXFK� SURGXFWV� DUH� QRW� XQUHDVRQDEO\

GDQJHURXV�PHUHO\�EHFDXVH�WKH\�PD\�EH�LQYROYHG�LQ�DFFLGHQWV�RU�EHFDXVH�DQ

RSHUDWRU�PD\�EH�LQMXUHG�GXULQJ�WKHLU�XVH�´��5LOH\������$��G�DW�����

+HUH�� LW� LV�XQGLVSXWHG� WKDW� WKH�$FXUD�ZDV� HTXLSSHG�ZLWK� IROGLQJ� UHDU

VHDWV� WR� DOORZ� JUHDWHU� IOH[LELOLW\� LQ� LWV� FDUJR�FDUU\LQJ� FDSDELOLW\�� � $OWKRXJK

$SSHOODQW� FODLPV� WKDW� $SSHOOHHV� VKRXOG� EH� KHOG� UHVSRQVLEOH� IRU� IDLOLQJ� WR

SURYLGH� VDIHW\� GHYLFHV� DQG� OLPLWDWLRQV� RQ� WKH� VL]H� DQG� W\SH� RI� FDUJR� WKDW

FRXOG� EH� FDUULHG� LQ� WKH� $FXUD�� $SSHOODQW� FLWHV� IDYRUDEO\� WR� WKH� DIILGDYLW� RI

$SSHOOHHV¶� FKLHI� HQJLQHHU� ZKR� VWDWHG� WKDW� $FXUD� ZDV� GHVLJQHG� DQG

PDQXIDFWXUHG�DV�D�VSRUW\�SDVVHQJHU�FDU�DQG�WKH�HQODUJHG� OXJJDJH�DUHD� RI

WKH�$FXUD�ZDV�³LQWHQGHG�WR�EH�XVHG�IRU�LWHPV�WKDW�SDVVHQJHUV�QRUPDOO\�DQG

UHDVRQDEO\�ZRXOG�XVH�LQ�FRQQHFWLRQ�ZLWK�GULYLQJ�RU�ULGLQJ�LQ�WKLV�DXWRPRELOH�

�� �� ��7KLV�FDU�ZDV�GHVLJQHG��IRU�H[DPSOH��WR�WUDQVSRUW�LWHPV�LQ�WKH� OXJJDJH

FRPSDUWPHQW�VXFK�DV�VXLWFDVHV��JURFHULHV��JROI�FOXEV��EULHI�FDVHV��VKRSSLQJ

EDJV�� ERRNV�� VSRUWV� HTXLSPHQW�� DQG� RWKHU� LWHPV� RI� D� VLPLODU� QDWXUH�´

�$SSHOODQW¶V� %ULHI� DW� ����� � ,W� LV� FOHDU� WKDW� WKH� LQWHQGHG� XVH� RI� WKH� $FXUD¶V

FDUJR� FRPSDUWPHQW� ZDV� QRW� IRU� WKH� WUDQVSRUW� RI� FRPPHUFLDO� RU� LQGXVWULDO

LWHPV�RU�RWKHU�LWHPV�VLPLODU�WR�WKH�LQVWDQW���ò��IRRW������SRXQG�FDQLVWHU�

7KHUH�DUH�FHUWDLQ�SURGXFWV�DQG�ULVNV�DJDLQVW�ZKLFK�WKH�ODZ�RI�SURGXFWV

OLDELOLW\� LV� QRW�PHDQW� WR� SURWHFW� WKH�XVHU� DQG�� LQ� WKRVH� VLWXDWLRQV�� WKH� WULDO
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FRXUW� VKRXOG� UXOH� DV� D� PDWWHU� RI� ODZ� WKDW� VWULFW� OLDELOLW\� GRHV� QRW� DSSO\�

'DPEDFKHU������$��G�DW�������7KLV�LV�VXFK�D�FDVH���7R�ILQG�WKDW�WKH�$FXUD

ZDV�GHIHFWLYH�DQG�XQUHDVRQDEO\�GDQJHURXV�DQG��KROG�$SSHOOHHV�VWULFWO\�OLDEOH

IRU� DOO� LQMXULHV� VXVWDLQHG� IURP� VKLIWLQJ� FDUJR� XSRQ� LPSDFW� VLPSO\� EHFDXVH

VXFK�FDUJR�ZDV�FDSDEOH�RI�ILWWLQJ�LQVLGH�WKH�YHKLFOH�ZRXOG�UXQ�FRQWUDU\�WR�WKH

SXUSRVHV�RI������$��VLQFH�LW�ZRXOG�HIIHFWLYHO\�SODFH�$SSHOOHHV�LQ�WKH�SRVLWLRQ

RI�EHLQJ�DQ�LQVXUHU�RI�VDIHW\�ZLWK�QR�FRQVLGHUDWLRQ�JLYHQ�WR�WKH�LQWHQGHG�XVH

RI�WKH�YHKLFOH�DQG�LWV�FDUJR�DUHD���6HH�5LOH\������$��G�DW���������DIILUPLQJ

GLUHFWHG�YHUGLFW� LQ� IDYRU� RI�PDQXIDFWXUHU� LQ� GHVLJQ� GHIHFW� FDVH�ZKHUH� WULDO

FRXUW�IRXQG��XQGHU�$]]DUHOOR�VRFLDO�SROLF\�DQDO\VLV��WKDW�WKH�EXON�IHHG�WUDLOHU

ZDV� QRW� XQUHDVRQDEO\� GDQJHURXV� VLQFH� WKHUH�ZDV� QR� HYLGHQFH� WKDW� LW� ZDV

XQVDIH� IRU� LWV� LQWHQGHG� XVH�� � )DUPHU¶V� JUDQGVRQ�ZKR� ORVW� ILQJHUV� LQ� WUDLOHU

DIWHU�SODFLQJ�KDQG�LQ�LWV�GLVFKDUJH�WXEH�ZDV�QRW�LQWHQGHG�XVHU�XVLQJ�PDFKLQH

IRU� LWV� LQWHQGHG� XVH�� WKHUH� ZDV� QR� UHDVRQ� WR� SODFH� KDQG� LQ� WXEH� ZKLOH

PDFKLQH� HQJDJHG�� DQG� WKH� WUDLOHU� ZDV� D� VRSKLVWLFDWHG� SLHFH� RI� PDFKLQHU\

ZKRVH� �QRUPDO�LQWHQGHG�XVH�ZDV� WKH�KDXOLQJ�RI�EXON� IHHG� WR� IDUPV�E\� ³DQ

HGXFDWHG�JURXS�RI�LQGXVWULDO�FRQVXPHUV�´�QRW�FKLOGUHQ����$V�D�UHVXOW��ZH�ILQG

QR�DEXVH�RI�GLVFUHWLRQ�RU�HUURU�RI�ODZ�LQ�HLWKHU�WKH�WULDO�FRXUW
V�DQDO\VLV�XQGHU

$]]DUHOOR�RU� LWV� VXEVHTXHQW� JUDQW� RI� VXPPDU\� MXGJPHQW� DV� WR�$SSHOODQW¶V

GHVLJQ�GHIHFW�FODLP�

��1H[W�� $SSHOODQW� FRPSODLQV� WKDW� WKH� FRXUW� HUURQHRXVO\� JUDQWHG

VXPPDU\�MXGJPHQW�RQ�KLV�FODLP�WKDW�$SSHOOHHV�IDLOHG�WR�DGHTXDWHO\�ZDUQ�RI
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WKH�ULVNV�DQG�GDQJHUV�LQ�WKH�XVH�RI�WKH������$FXUD�� �$SSHOODQW�FODLPV�WKDW

WKH� $FXUD� ZDV� GHIHFWLYH� DQG� XQUHDVRQDEO\� GDQJHURXV� EHFDXVH� ³$SSHOOHHV

IDLOHG� WR� SURYLGH� VXIILFLHQW� ZDUQLQJV� >LQ� WKH� LQWHULRU� RI� WKH� FDUJR

FRPSDUWPHQW@� WKDW� WKH� EDFN� RI� WKH� SDVVHQJHU� VHDWV� ZRXOG� QRW� SURYLGH

SURWHFWLRQ�QRU�ZDUQHG�WKDW�WKH�YHKLFOH�VKRXOG�QRW�EH�XVHG�DV�D�FDUJR�FDUULHU

ZKLFK�ZRXOG�SURKLELW�WKH�RSHUDWRU�RI�WKH�YHKLFOH�IURP�FDUU\LQJ�REMHFWV�ZKLFK

FRXOG�HQWHU�WKH�GULYHU�FRPSDUWPHQW�DQG�LQMXUH�WKH�RFFXSDQWV�RI�WKH�YHKLFOH�´

�$SSHOODQW¶V�%ULHI�DW��������HPSKDVLV�DGGHG��

7KH�FODLP�RI�³IDLOXUH�WR�ZDUQ´�LV�D�VXEVHW�RI�GHIHFWLYH�GHVLJQ�LQ�ZKLFK

³D� µGHIHFW¶� LV� VXSSRVHG� WR� H[LVW� EHFDXVH� WKH� XVHU� ZDV� QRW� DGHTXDWHO\

LQVWUXFWHG� RQ� KRZ� WR� XVH� WKH� SURGXFW� DV� WKH� SURGXFW� ZDV� GHVLJQHG�´

'DPEDFKHU������$��G�DW�������7R�VXFFHHG�RQ�D�FODLP�RI�LQDGHTXDWH�RU�ODFN

RI� ZDUQLQJ�� D� SODLQWLII� PXVW� SURYH� WKDW� WKH� ODFN� RI� ZDUQLQJ� UHQGHUHG� WKH

SURGXFW�XQUHDVRQDEO\�GDQJHURXV�DQG�WKDW�LW�ZDV�WKH�SUR[LPDWH�FDXVH�RI�WKH

LQMXU\�� � 2¶1HLOO� Y�� &KHFNHU� 0RWRUV� &RUS��� ���� $��G� ����� ���� �������

)DLOXUH�WR�HVWDEOLVK�HLWKHU�RI�WKHVH�WZR�HOHPHQWV�EDUV�SODLQWLII¶V�UHFRYHU\�DV�D

PDWWHU�RI�ODZ���3KLOOLSV������3D��DW����������$��G�DW������

2XU�6XSUHPH�&RXUW�KDV�KHOG�WKDW�³>W@KH�GXW\�WR�ZDUQ�GRHV�QRW�UHTXLUH

WKH�PDQXIDFWXUHU�WR�HGXFDWH�D�QHRSK\WH�LQ�WKH�SULQFLSOHV�RI�WKH�SURGXFW���$

ZDUQLQJ�RI�LQKHUHQW�GDQJHUV�LV�VXIILFLHQW�LI�LW�DGHTXDWHO\�QRWLILHV�WKH�LQWHQGHG

XVHU� RI� WKH� XQREYLRXV� GDQJHUV� LQKHUHQW� LQ� WKH� SURGXFW�´� �0DFNRZLFN� Y�

:HVWLQJKRXVH� (OHF�� &RUS��� ���� 3D�� ���� ���� ���� $��G� ����� ���
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�������HPSKDVLV� RULJLQDO��� � � ,Q� RUGHU� WR� HVWDEOLVK� FDXVDWLRQ� IRU� IDLOXUH� WR

ZDUQ�� LW� PXVW� EH� GHPRQVWUDWHG� WKDW� WKH� XVHU� RI� WKH� SURGXFW� ZRXOG� KDYH

DYRLGHG�WKH�ULVN�KDG�KH�RU�VKH�EHHQ�ZDUQHG�RI�LW�E\�WKH�VHOOHU�PDQXIDFWXUHU�

3KLOOLSV������3D��DW����������$��G�DW��������7KH�GHWHUPLQDWLRQ�RI�ZKHWKHU�D

ZDUQLQJ�LV�DGHTXDWH�DQG�ZKHWKHU�D�SURGXFW�LV�³GHIHFWLYH´�GXH�WR�LQDGHTXDWH

ZDUQLQJV�LV�D�TXHVWLRQ�RI�ODZ�WR�EH�GHFLGHG�E\�WKH�WULDO�FRXUW�MXGJH�ZKR�PXVW

GHWHUPLQH��XQGHU�DQ�$]]DUHOOR�VRFLDO�SROLF\�DQDO\VLV��ZKHWKHU�WKH�LPSRVLWLRQ

RI�VWULFW�OLDELOLW\�ZRXOG�EH�MXVWLILHG�XQGHU�WKH�IDFWV�RI�WKH�FDVH���,G��DW�����

����$��G�DW��������

�+HUH��WKH�WULDO�FRXUW�FRQFOXGHG�DV�D�PDWWHU�RI�ODZ�WKDW�WKH�$FXUD�ZDV

QRW�GHIHFWLYH�VLQFH�$SSHOOHHV�KDG�QR�GXW\�WR�ZDUQ�RI�WKH�REYLRXV�GDQJHU�LQ

WUDQVSRUWLQJ�VXFK�XQLQWHQGHG�FDUJR�DV�WKH�ODUJH�JDV�FDQLVWHU���7KH�WULDO�FRXUW

UHDVRQHG� WKDW� LI� $SSHOOHHV� ZHUH� UHTXLUHG� WR� ZDUQ� DJDLQVW� WKH� GDQJHUV� RI

WUDQVSRUWLQJ�DQ\�FRQFHLYDEOH��WKRXJK�XQLQWHQGHG��W\SH�RI�FDUJR�LQ�WKH�$FXUD�

³WKH�QXPEHU�RI�ZDUQLQJV�WKDW�ZRXOG�DFFRPSDQ\�>WKH@�SURGXFW�ZRXOG�EH�VR

QXPHURXV�WKDW�LW�ZRXOG�GLPLQLVK� WKH�YDOXH�RI� WKH�ZDUQLQJV� LQ�WRWR�´� � �7ULDO

&W��2S��DW��������:H�DJUHH�

&RPPHQW� L� WR� �� ���$� VWDWHV� WKDW� WR� UHTXLUH� ZDUQLQJV�� ³>W@KH� DUWLFOH

VROG� PXVW� EH� GDQJHURXV� WR� DQ� H[WHQW� EH\RQG� WKDW� ZKLFK� ZRXOG� EH

FRQWHPSODWHG�E\�WKH�RUGLQDU\�FRQVXPHU�ZKR�SXUFKDVHV�LW��ZLWK�WKH�RUGLQDU\

NQRZOHGJH�FRPPRQ�WR�WKH�FRPPXQLW\�DV�WR�LWV�FKDUDFWHULVWLFV�´��-RUGRQ�E\

-RUGRQ�Y��.�0DUW�&RUS�������$��G�������������3D��6XSHU��������FLWDWLRQ
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RPLWWHG��� � $SSHOODQW� WHVWLILHG� LQ� D� GHSRVLWLRQ� WKDW� HYHQ� EHIRUH� KH� OHIW� WKH

FRPPHUFLDO�JDV�GLVWULEXWRU��WKHUH�ZDV�VRPH�FRQFHUQ�WKDW�WKH�FDQLVWHU�ZRXOG

UROO�DQG�GDPDJH�WKH�YHKLFOH¶V�XSKROVWHU\����$SSHOODQW¶V�GHSRVLWLRQ����������

DW�����������,QGHHG��$SSHOODQW�ZDV�DZDUH�WKDW�DIWHU�KH�OHIW� WKH�GLVWULEXWRU�

EXW� ZHOO� EHIRUH� KLV� FROOLVLRQ� ZLWK� WKH� JXDUGUDLO�� WKH� FDQLVWHU� UROOHG� DQG

FUXVKHG�D�VW\URIRDP�FRROHU�ORFDWHG�LQ�WKH�VDPH�FDUJR�DUHD����,G��DW���������

$OVR�� WKH� RZQHU¶V� PDQXDO� RI� WKH� $FXUD�� ZKLFK� $SSHOODQW� DGPLWWHGO\� QHYHU

UHDG� RU� FRQVXOWHG� EHIRUH� WUDQVSRUWLQJ� WKH� ODUJH� FDQLVWHU�� �LG�� DW� ����

FRQWDLQHG� UHSHDWHG� ZDUQLQJV� WKDW� ORRVH� LWHPV� FRXOG� EHFRPH� GDQJHURXV

SURMHFWLOHV�DQG�LQMXUH�VRPHRQH�GXULQJ�D�FROOLVLRQ�RU�VXGGHQ�VWRS�� ��2ZQHU¶V

PDQXDO� DW� ��� ��� ���� ���� ��� DSSHQGHG� DV� ([K�� *� WR� $SSHOOHHV¶� 0RWLRQ� IRU

6XPPDU\�-XGJPHQW��

��������:H� FDQQRW� VD\� WKDW� WKH�GDQJHU� RI� WUDQVSRUWLQJ� DQ�XQUHVWUDLQHG�� ��ò

IRRW� ORQJ�� ���� SRXQG� FDQLVWHU� ZDV� HLWKHU� REVFXUH� RU� EH\RQG� WKH

FRQWHPSODWLRQ� RI� DQ� RUGLQDU\� XVHU�� HVSHFLDOO\� D� XVHU� ZKR� KDG� DOUHDG\

ZLWQHVVHG� ILUVW� KDQG� EHIRUH� WKH� FROOLVLRQ� RFFXUUHG� WKH� GDQJHU� LQYROYHG� LQ

WUDQVSRUWLQJ� WKLV� W\SH� RI� VKLIWLQJ� FDUJR�� � ,W� LV� FOHDU� WKDW� HYHQ� ZLWK� WKH

NQRZOHGJH�WKDW�WKH�XQUHVWUDLQHG�FDQLVWHU�FRXOG�VKLIW�GXULQJ�WUDQVSRUW��SRVLQJ

D�WKUHDW�WR�KLPVHOI�DQG�KLV�SDVVHQJHU��$SSHOODQW�FKRVH�QRW�WR�DYRLG�LW���6HH

3KLOOLSV�� ���� 3D�� DW� ����� ���� $��G� DW� ����� �KROGLQJ� SODLQWLII¶V� VWULFW

OLDELOLW\�IDLOXUH�WR�ZDUQ�FDXVH�RI�DFWLRQ�GLG�QRW� OLH�DV�D�PDWWHU� RI� ODZ� VLQFH

SODLQWLII� IDLOHG� WR� HVWDEOLVK� WKDW� GHIHQGDQW¶V� DOOHJHG� IDLOXUH� WR� ZDUQ� DERXW
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GDQJHUV�RI�SURGXFW�FDXVHG�WKH�LQMXU\��SODLQWLII�KDG�DFWXDO�NQRZOHGJH�RI�WKH

ULVN�DERXW�ZKLFK�WKH�PLVVLQJ�ZDUQLQJ�ZRXOG�KDYH�FDXWLRQHG�����,W�ZRXOG�GHI\

ORJLF� WR� FRQFOXGH� WKDW� WKH� ULVNV� LQYROYHG� LQ� WUDQVSRUWLQJ�� XQUHVWUDLQHG�� D

ODUJH�KHDY\�REMHFW�DUH�VR�XQFOHDU�DV�WR�UHTXLUH�D�ZDUQLQJ�LQ�WKH�DEVHQFH�RI

ZKLFK� WKH�PDQXIDFWXUHU�PXVW� EH� KHOG� VWULFWO\� OLDEOH�� � 7KXV�� LQ� WKH� LQVWDQW

PDWWHU�� WKH� DEVHQFH�RI�ZDUQLQJV� RQ� LWV� LQWHULRU� GRHV�QRW�PDNH� WKH� YHKLFOH

XQUHDVRQDEO\� GDQJHURXV� VR� DV� WR� KROG� WKH� PDQXIDFWXUHU� VWULFWO\� OLDEOH� IRU

$SSHOODQW¶V�LQMXULHV���6HH�-RUGDQ������$��G�DW����������DIILUPLQJ�JUDQW�RI

VXPPDU\� MXGJPHQW� LQ� IDYRU� RI� VXSSOLHU� RI� WRERJJDQ�OLNH� VOHG� DQG� DJDLQVW

PLQRU�LQ�FDVH�DOOHJLQJ�GHVLJQ�GHIHFWV�DQG�IDLOXUH�WR�ZDUQ�WKDW�VOHGV�DUH�KDUG

WR�VWHHU�DQG�VWRS��DQG�VKRXOG�QRW�EH�XVHG�LQ�DUHDV�ZKHUH�PDQ\�VWDWLRQDU\

REVWDFOHV�DUH�SUHVHQW���6OHGGLQJ�LQYROYHV�LQKHUHQW�GDQJHUV�ZKLFK�DQ�RUGLQDU\

���\HDU�ROG�LV�FDSDEOH�RI�UHFRJQL]LQJ�DQG�DSSUHFLDWLQJ�DV�SDUW�RI�WKH�ULVN�RI

VOHGGLQJ��PLQRU� ZDV� NQRZOHGJHDEOH� LQ� DUW� RI� VOHGGLQJ� DQG� KDG� SUHYLRXVO\

VWHHUHG�VOHG�VXFFHVVIXOO\��

6XPPDU\�MXGJPHQW�DIILUPHG�


