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$SSHDO�IURP�WKH�2UGHU�HQWHUHG�6HSWHPEHU���������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�%XFNV�&RXQW\

&LYLO�1R���������������
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23,1,21�%<�0217(0852��-�� )LOHG�6HSWHPEHU���������

$SSHOODQW�� 7LPRWK\� +XJKHV�� DSSHDOV� IURP� WKH� 6HSWHPEHU� ���� ����

2UGHU� RI� WKH� %XFNV� &RXQW\� &RXUW� RI� &RPPRQ� 3OHDV� JUDQWLQJ� $SSHOOHHV

PRWLRQ�IRU� MXGJPHQW�RI�QRQ�SURV�DQG�GLVPLVVLQJ�$SSHOODQW¶V�FRPSODLQW�ZLWK

SUHMXGLFH� GXH� WR� GRFNHW� LQDFWLYLW\�� � 3XUVXDQW� WR� D� UHFHQW� GHFLVLRQ� RI� RXU

6XSUHPH� &RXUW�� ZH� PXVW� YDFDWH� WKH� WULDO� FRXUW¶V� RUGHU� DQG� UHPDQG� WKLV

PDWWHU� IRU� D� GHWHUPLQDWLRQ� RI� ZKHWKHU� $SSHOOHHV� VXIIHUHG� DFWXDO� SUHMXGLFH

IURP�WKH�GHOD\���

2Q�1RYHPEHU�����������$SSHOODQW�ILOHG�D�FRPSODLQW�DJDLQVW�$SSHOOHHV�

D� ODZ� ILUP� DQG� RQH� RI� LWV� DWWRUQH\V�� DOOHJLQJ� VHYHUDO� FDXVHV� RI� DFWLRQ� LQ

FRQWUDFW� DQG� WRUW� DULVLQJ� IURP� D� IHH� GLVSXWH�� � 7KH� GRFNHW� UHIOHFWV� DFWLYLW\

WKURXJK������� LQFOXGLQJ�SUHOLPLQDU\� REMHFWLRQV� DQG� WKH� ILOLQJ� RI� DQ� DQVZHU

DQG�QHZ�PDWWHU���7KH�ODVW�GRFNHW�HQWU\�IRU�WKDW�\HDU�ZDV�$XJXVW����������
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ZKHQ� $SSHOODQW� ILOHG� KLV� UHVSRQVH� WR� $SSHOOHHV¶� QHZ� PDWWHU�� � 7KHUHDIWHU

WKHUH�LV�QR�GRFNHW�DFWLYLW\�IRU�WZR�\HDUV�DQG�WZR�ZHHNV�XQWLO��RQ�6HSWHPEHU

��� ������ WKH� SURWKRQRWDU\� RI� %XFNV� &RXQW\� ILOHG� D� QRWLFH� RI� WHUPLQDWLRQ

DQQRXQFLQJ� WKDW� WKH� FDVH� ZRXOG� EH� GLVPLVVHG� LI� D� FHUWLILFDWLRQ� RI� DFWLYH

VWDWXV� ZDV� QRW� ILOHG� ZLWKLQ� ��� GD\V�� � $SSHOODQW¶V� FRXQVHO� UHVSRQGHG� E\

UHWXUQLQJ� D� VLJQHG� FHUWLILFDWH� RI� DFWLYH� VWDWXV� DORQJ�ZLWK� WKH� UHTXLVLWH� ILYH

GROODU� IHH�� � 7KHUH�ZDV�QR� IXUWKHU� GRFNHW� DFWLYLW\� IRU� RYHU� D� \HDU� DQG� QLQH

PRQWKV� XQWLO� -XQH� ���� ������ ZKHQ� $SSHOODQW� ILOHG� D� PRWLRQ� WR� FRPSHO

GLVFRYHU\�

2Q�-XO\�����������$SSHOOHHV�ILOHG�D�PRWLRQ�IRU� MXGJPHQW�RI�QRQ�SURV�

$IWHU�FRQVLGHUDWLRQ��WKH�WULDO�FRXUW�JUDQWHG�$SSHOOHHV¶�PRWLRQ�DQG�GLVPLVVHG

$SSHOODQW¶V�FRPSODLQW�ZLWK�SUHMXGLFH���7KLV�WLPHO\�DSSHDO�IROORZV��

7KH� GHFLVLRQ� RI� ZKHWKHU� WR� HQWHU� MXGJPHQW� RI� QRQ� SURV� DJDLQVW� D

SODLQWLII� IRU� IDLOXUH� WR� SURVHFXWH� DQ� DFWLRQ� ZLWKLQ� D� UHDVRQDEOH� WLPH� LV� D

PDWWHU�YHVWHG�ZLWKLQ� WKH�VRXQG�GLVFUHWLRQ�RI� WKH�WULDO� FRXUW�ZKRVH�GHFLVLRQ

ZLOO�QRW�EH�UHYHUVHG�DEVHQW�DQ�DEXVH�RI�WKDW�GLVFUHWLRQ���&KDVH�Y��1DWLRQDO

)XHO�*DV�&RUS��� ����$��G������ ���� �3D��6XSHU��������� � ,Q�-DPHV�%URV�

/XPEHU�&R��Y��8QLRQ�%DQNLQJ�	�7UXVW�&R��RI�'XERLV������3D����������

����������������������������������
��*HQHUDOO\��UHOLHI�IURP�MXGJPHQW�RI�QRQ�SURV�PXVW�EH�VRXJKW�ILUVW�WKURXJK�D
SHWLWLRQ�WR�RSHQ�RU�VWULNH�SUHVHQWHG� WR� WKH�WULDO� FRXUW�� WKXV�D�GLUHFW�DSSHDO
GRHV�QRW�OLH�IURP�WKH�HQWU\�RI�MXGJPHQW�RI�QRQ�SURV���3D�5�&�3��������;X�;X
Y��0RQWHILRUH�+RVSLWDO�� ���� $��G� ������ ����� �3D�� 6XSHU�� �������DSSHDO
GHQLHG������$��G������3D����������+RZHYHU��ZKHUH��DV�KHUH��WKH�WULDO�FRXUW¶V
RUGHU� LV�LQ�WKH�QDWXUH�RI�D�K\EULG�� L�H���HQWHULQJ� MXGJPHQW�RI�QRQ�SURV�DQG
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$��G�������������RXU�6XSUHPH�&RXUW�DQQRXQFHG�WKDW�MXGJPHQW�RI�QRQ�SURV

LV�SURSHUO\�HQWHUHG�ZKHQ������D�SDUW\�WR�WKH�SURFHHGLQJ�KDV�VKRZQ�D�ZDQW�RI

GXH�GLOLJHQFH�LQ�IDLOLQJ�WR�SURFHHG�ZLWK�UHDVRQDEOH�SURPSWLWXGH������WKHUH�LV

QR� FRPSHOOLQJ� UHDVRQ� IRU� WKH� GHOD\�� DQG� ���� WKH� GHOD\� KDV� FDXVHG� VRPH

SUHMXGLFH�WR�WKH�DGYHUVH�SDUW\���,G��DW����������$��G�������0DQ\�\HDUV�ODWHU�

LQ�3HQQ�3LSLQJ��,QF��Y��,QVXUDQFH�&R��RI�1RUWK�$PHULFD������3D������

����$��G��������������WKH�&RXUW��ZKLOH�SUHVHUYLQJ�WKH�ILUVW�WZR�HOHPHQWV�RI

WKLV�WKUHH�SDUW�DQDO\VLV��UHILQHG�WKH�SUHMXGLFH�SURQJ�DQG�KHOG�WKDW�³LQ�FDVHV

LQYROYLQJ� D� GHOD\� IRU� D� SHULRG� RI� WZR� \HDUV� RU� PRUH�� WKH� GHOD\� ZLOO� EH

SUHVXPHG�SUHMXGLFLDO� IRU�SXUSRVHV�RI�DQ\�SURFHHGLQJ� WR� GLVPLVV� IRU� ODFN� RI

DFWLYLW\�RQ�WKH�GRFNHW�´��,G��DW����������$��G�DW������

5HFHQWO\�� WKH� VWDQGDUG�JRYHUQLQJ� WKH� HQWU\� RI� MXGJPHQW� RI� QRQ� SURV

ZDV�DJDLQ�UHH[DPLQHG�LQ�D�WULR�RI�FDVHV�GHFLGHG�E\�RXU�6XSUHPH�&RXUW���,Q

-DFREV� Y�� +DOORUDQ�� BBB� 3D�� BBB�� ���� $��G� ����� �������� WKH� &RXUW

DEDQGRQHG� WKH� SUHVXPSWLRQ� RI� SUHMXGLFH� ILUVW� DQQRXQFHG� LQ�3HQQ� 3LSLQJ�

VXSUD��DQG��FLWLQJ�WKH�HTXLWDEOH�SULQFLSOHV�XQGHUO\LQJ�WKH�HQWU\�RI�D�MXGJPHQW

RI�QRQ�SURV��FRQFOXGHG�WKDW

WKH�SUHVXPSWLRQ�LV�LQFRQVLVWHQW�ZLWK�WKH�ZHOO�HVWDEOLVKHG�QRWLRQ
WKDW�WKH�DGYHUVDU\�PXVW�VXIIHU�KDUP�EHIRUH�D�FDVH�LV�GLVPLVVHG
IRU� ODFN� RI� SURVHFXWLRQ�� �� �� �� ,Q� FDVHV� ZKHUH� QR� DFWLYLW\� KDV
RFFXUUHG� IRU� D� SHULRG� RI� WZR�\HDUV�� EXW� WKH� GHIHQGDQW� KDV� QRW
ORVW� KLV� DELOLW\� WR� DGHTXDWHO\� SUHSDUH� D� GHIHQVH�� LW� VHUYHV� QR
HTXLWDEOH�SXUSRVH�WR�GLVPLVV�WKH�SODLQWLII¶V�FDVH�VROHO\�GXH�WR�WKH

�������������������������������������������������������������������������������������������������������������
GLVPLVVLQJ� WKH� DFWLRQ� ZLWK� SUHMXGLFH�� WKH� RUGHU� LV� FRQVLGHUHG� ILQDO� DQG
GLUHFWO\�DSSHDODEOH�
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SDVVDJH�RI�WLPH��������>7KXV��W@KH�HIIHFW�RI�RXU�GHFLVLRQ�WRGD\�LV
WR�UHWXUQ�WR�WKH�WKUHH�SDUW�WHVW�RI�-DPHV�%URWKHUV�

-DFREV�� BBB� 3D�� DW� BBB�� ���� $��G� DW� ��������� � 7KHUHIRUH�� EHIRUH� D� FDVH

PD\�EH�GLVPLVVHG� IRU� ODFN�RI�DFWLYLW\�SXUVXDQW� WR�D�GHIHQGDQW¶V�PRWLRQ� IRU

QRQ�SURV��LW�PXVW�EH�VKRZQ�WKDW�WKH�GHOD\�FDXVHG�DFWXDO�SUHMXGLFH���,G��DW

BBB������$��G�DW������

,Q� WKH� FRPSDQLRQ� FDVH� RI� 6KRSH� Y�� (DJOH�� BBB� 3D�� BBB�� ���� $��G

�������������WKH�&RXUW�KHOG�WKDW�WKH�VDPH�VWDQGDUG�DQQRXQFHG�LQ�-DFREV

DSSOLHV�ERWK�WR�WHUPLQDWLRQV�SXUVXDQW�WR�D�GHIHQGDQW¶V�PRWLRQ�IRU�MXGJPHQW

RI�QRQ�SURV�DQG�D�WULDO�FRXUW¶V�GLVPLVVDO�RI�DQ�DFWLRQ�IRU�LQDFWLYLW\�RQ�LWV�RZQ

LQLWLDWLYH�SXUVXDQW�WR�ORFDO�UXOHV�LPSOHPHQWLQJ�5XOH�RI�-XGLFLDO�$GPLQLVWUDWLRQ

�������UHODWLQJ�WR�WKH�SURPSW�GLVSRVLWLRQ�RI�PDWWHUV�DQG�WKH�WHUPLQDWLRQ�RI

����������������������������������
��5XOH�RI�-XGLFLDO�$GPLQLVWUDWLRQ������SURYLGHV�LQ�SHUWLQHQW�SDUW�

5XOH� ������ � 352037� ',6326,7,21� 2)� 0$77(56�
7(50,1$7,21�2)�,1$&7,9(�&$6(

�D� *HQHUDO� 3ROLF\�� � ,W� LV� WKH� SROLF\� RI� WKH� XQLILHG� MXGLFLDO
V\VWHP�WR�EULQJ�HDFK�SHQGLQJ�PDWWHU�WR�D�ILQDO�FRQFOXVLRQ�DV
SURPSWO\� DV� SRVVLEOH� FRQVLVWHQWO\� ZLWK� WKH� FKDUDFWHU� RI� WKH
PDWWHU�DQG�WKH�UHVRXUFHV�RI�WKH�V\VWHP���:KHUH�D�PDWWHU�KDV
EHHQ�LQDFWLYH�IRU�DQ�XQUHDVRQDEOH�SHULRG�RI�WLPH��WKH�WULEXQDO�
RQ� LWV� RZQ� PRWLRQ�� VKDOO� HQWHU� DQ� DSSURSULDWH� RUGHU
WHUPLQDWLQJ�WKH�PDWWHU�

�E� 3ULPDU\�5HVSRQVLELOLW\�IRU�,PSOHPHQWDWLRQ�RI�3ROLF\�

�� (DFK�FRXUW�RI�FRPPRQ�SOHDV�LV�SULPDULO\�UHVSRQVLEOH�IRU�WKH
LPSOHPHQWDWLRQ� RI� WKH�SROLF\� H[SUHVVHG� LQ� VXEGLYLVLRQ� �D�
RI�WKLV�UXOH�DQG�LV�GLUHFWHG�WR�PDNH�ORFDO�UXOHV�RI�FRXUW�IRU
VXFK�SXUSRVHV�������

3D�5�-�$�������D����E�����
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LQDFWLYH�FDVHV���,G��BBB�3D��BBB������$��G�DW�����������7KH�WKLUG�FDVH�RI�WKH

-DFREV¶� WULR�� 0DULQR� Y�� +DFNPDQ�� BBB� 3D�� BBB�� ���� $��G� ����� �������

LQYROYHG�D�GLVPLVVDO�E\�WKH�WULDO�FRXUW�SXUVXDQW�WR�D�ORFDO�UXOH�LPSOHPHQWLQJ

3D�5�-�$��������DQG�KHOG�WKDW�LQ�H[DPLQLQJ�WKH�VHFRQG�SURQJ�RI�WKH�QRQ�SURV

WHVW�IRU�LQDFWLYLW\��L�H���ZKHWKHU�WKHUH�ZHUH�FRPSHOOLQJ�UHDVRQV�IRU�WKH�GHOD\�

D�FRXUW�PD\�FRQVLGHU�HYLGHQFH�RI�QRQ�GRFNHW�DFWLYLWLHV���,G��BBB�3D��DW�BBB�

����$��G� DW� ����� �ILQGLQJ� DEXVH� RI� GLVFUHWLRQ� LQ� WULDO� FRXUW¶V� GLVPLVVDO� IRU

LQDFWLYLW\� ZKHUH� WKHUH� ZDV� DQ� ³XQXVXDO� DPRXQW´� RI� QRQ�GRFNHW� DFWLYLW\

ZKLFK�� LQ� FRPELQDWLRQ�� MXVWLI\� D� GHOD\� LQ� GRFNHW� LQDFWLYLW\�� QRQ�GRFNHW

DFWLYLW\�UHYHDOHG�FDVH�ZDV�SURFHHGLQJ��DOEHLW�VORZO\��WRZDUGV�GLVSRVLWLRQ��

:H�PXVW�QRZ�DSSO\�WKHVH�SULQFLSOHV�WR�WKH�LQVWDQW�FDVH���$SSHOODQW�ILUVW

FODLPV�WKDW�EHFDXVH�WKH�WULDO�FRXUW�UHOLHG�XSRQ�3HQQ�3LSLQJ�DQG�LWV�WZR�\HDU

SUHVXPSWLRQ�RI�SUHMXGLFH��WKLV�PDWWHU�PXVW�EH�UHPDQGHG�IRU�D�GHWHUPLQDWLRQ

RI�ZKHWKHU�$SSHOOHHV�VXIIHUHG�DFWXDO�SUHMXGLFH�IURP�WKH�GHOD\���$OWHUQDWLYHO\�

$SSHOODQW�FRQWHQGV�WKDW��LQ�OLJKW�RI�WKH�UHFHQW�6XSUHPH�&RXUW�GHFLVLRQV��WKLV

PDWWHU�VKRXOG�EH�UHPDQGHG�IRU�D�GHWHUPLQDWLRQ�RI�ZKHWKHU��FRQVLGHULQJ�WKH

QRQ�GRFNHW� DFWLYLW\� LQ� WKLV� FDVH�� FRPSHOOLQJ� UHDVRQV� H[LVW� IRU� WKH� GHOD\� LQ

SURVHFXWLRQ���)RU�SXUSRVHV�RI�FODULW\��ZH�ZLOO�DGGUHVV�WKHVH�LVVXHV�LQ�UHYHUVH

RUGHU�� DQG� UHYLHZ� WKH� WULDO� FRXUW¶V� GHWHUPLQDWLRQ� DV� WR� HDFK� SURQJ� RI� WKH

-DFREV¶� QRQ� SURV� DQDO\VLV�� � :H� VWDUW� ILUVW� ZLWK� DQ� H[DPLQDWLRQ� RI� GXH

GLOLJHQFH�
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��$OWKRXJK�WKH�WULDO�FRXUW�LQ�WKH�LQVWDQW�FDVH�GLG�QRW�KDYH�WKH�EHQHILW�RI

WKH�-DFREV��6KRSH��DQG�0DULQR�GHFLVLRQV�EHIRUH�GHFLGLQJ�$SSHOOHHV¶�PRWLRQ

IRU�MXGJPHQW�RI�QRQ�SURV��LW�QHYHUWKHOHVV�H[DPLQHG�$SSHOODQW¶V�DOOHJHG�QRQ�

GRFNHW� DFWLYLW\� DQG� IRXQG� D� ODFN� RI� ERWK� GXH� GLOLJHQFH� DQG� FRPSHOOLQJ

UHDVRQV� IRU� WKH� GHOD\�� � ,Q� UHYLHZLQJ� WKH� GRFNHW�� WKH� FRXUW� IRXQG� QR

VLJQLILFDQW�DFWLYLW\��RWKHU�WKDQ�WKH�SURWKRQRWDU\¶V�QRWLFH�RI�WHUPLQDWLRQ��IRU�D

SHULRG� RI� DOPRVW� IRXU� \HDUV�� L�H��� IURP� $XJXVW� ���� ����� ZKHQ� $SSHOODQW

UHVSRQGHG�WR�$SSHOOHHV¶�QHZ�PDWWHU��WR�-XQH����������ZKHQ�$SSHOODQW�ILOHG�D

PRWLRQ� WR� FRPSHO� GLVFRYHU\�� � $OWKRXJK� WKH� GRFNHW� GRHV� UHYHDO� $SSHOODQW¶V

6HSWHPEHU� ���� ����� ILOLQJ� RI� D� FHUWLILFDWH� RI� DFWLYH� VWDWXV�� WKH� FRXUW

GHWHUPLQHG�WKDW�WKLV�ILOLQJ�³ZDV�QHLWKHU�VXEVWDQWLDO�LQ�QDWXUH�QRU�H[HPSODU\

RI� WKH� W\SH�RI� SRVLWLYH�GRFNHW� DFWLYLW\� FRQWHPSODWHG�E\� WKH� &RXUW� LQ�3HQQ

3LSLQJ��VXSUD�´���7ULDO�&W��2S��DW������

:H�DJUHH�WKDW�PHUHO\�ILOLQJ�D�FHUWLILFDWH�RI�DFWLYH�VWDWXV�DQG�SD\LQJ�WKH

QRPLQDO�ILOLQJ�IHH�LV�QRW�HQRXJK�WR�HVWDEOLVK�GXH�GLOLJHQFH�DQG�SUHFOXGH�WKH

HQWU\� RI� D� MXGJPHQW� RI� QRQ� SURV� EDVHG� RQ� LQDFWLYLW\�� HVSHFLDOO\� ZKHQ�� DV

KHUH��$SSHOODQW� ILOHG� WKH�FHUWLILFDWH�RI�DFWLYH�VWDWXV�DQG� WKHUHDIWHU� IDLOHG� WR

GR� DQ\WKLQJ�� GRFNHWHG� RU� RWKHUZLVH�� WR�PRYH� WKH� FDVH� IRUZDUG� IRU� DOPRVW

WZR� \HDUV�� � 6HH� 7ULDO� &W�� 2S�� DW� �� �VWDWLQJ� WKDW� DOWKRXJK� $SSHOODQW� ILOHG

FHUWLILFDWH�RI�DFWLYH�VWDWXV�RQ�6HSWHPEHU�����������QRWKLQJ�DSSHDUV�RQ�WKH

GRFNHW�RU�LV�DOOHJHG�E\�$SSHOODQW�WR�KDYH�KDSSHQHG�XQWLO�-XQH�����������RYHU

���PRQWKV� ODWHU��ZKHQ�KH� ILOHG� D�PRWLRQ� WR� FRPSHO� GLVFRYHU\��� �6HH� DOVR
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3LQH� 7ZS�� :DWHU� &R�� Y�� )HOPRQW� 2LO� &RUS��� ���� $��G� ����� ���� �3D�

6XSHU�� �������DSSHDO� GHQLHG�� ���� $��G� ����� �3D�� ������KROGLQJ� SODLQWLII¶V

SUDHFLSH� WR� UHPRYH� FDVH� IURP� WHUPLQDWLRQ� OLVW�ZDV� LQVXIILFLHQW� WR� HVWDEOLVK

GXH�GLOLJHQFH�DQG�SUHFOXGH�HQWU\�RI�QRQ�SURV����'XH�GLOLJHQFH�UHTXLUHV�PRUH

WKDQ�PHUHO\�ILOLQJ�D�FHUWLILFDWH�RI�DFWLYH�VWDWXV�

$SSHOODQW�DOVR�FODLPV�WKDW�WKH�QRQ�GRFNHWHG��³VXEVWDQWLYH�GLVFRYHU\´�LQ

ZKLFK�KH�HQJDJHG�LOOXVWUDWHV�KLV�GXH�GLOLJHQFH�DQG�ZLOOLQJQHVV�WR�SURFHHG�LQ

WKLV�PDWWHU�ZLWK� UHDVRQDEOH�SURPSWLWXGH�� � �$SSHOODQW¶V�%ULHI� DW� ����� �:KLOH

WKH� WULDO� FRXUW� LV� IUHH� WR� FRQVLGHU� WKH� VSHFLILF� FLUFXPVWDQFHV� RI� HDFK� FDVH�

LQFOXGLQJ� QRQ�GRFNHW� DFWLYLW\�� ZKHQ� GHWHUPLQLQJ� ZKHWKHU� GXH� GLOLJHQFH� LV

H[KLELWHG��6WDWH�RI�WKH�$UW�0HGLFDO�Y��$ULHV�0HGLFDO��,QF�������$��G�����

�����3D��6XSHU���������UHY¶G�DQG�UHPDQGHG�RQ�RWKHU�JURXQGV�SXUVXDQW

WR� -DFREV�� ���� $��G� ����� �3D�� ������� ZH� DJUHH� ZLWK� WKH� WULDO� FRXUW� WKDW

$SSHOODQW¶V� DOOHJHG� ³VXEVWDQWLYH� GLVFRYHU\´� IDOOV� VKRUW� RI� HVWDEOLVKLQJ� WKLV

SURQJ� RI� WKH� DQDO\VLV�� � $OWKRXJK� WKH� HYLGHQFH� GRHV� UHYHDO� WKDW� $SSHOODQW

FRQGXFWHG� GLVFRYHU\� LQ� WKH� QDWXUH� RI� LQWHUURJDWRULHV�� UHTXHVWV� IRU

DGPLVVLRQV�� DQG� UHTXHVWV� IRU� SURGXFWLRQ� RI� GRFXPHQWV�� ZH� QRWH� WKDW� WKLV

QRQ�GRFNHWHG� GLVFRYHU\� XSRQ� ZKLFK� $SSHOODQW� UHOLHV� RFFXUUHG� RQO\� GXULQJ

0DUFK� DQG� $SULO� RI� ������ � 7KXV�� LQFUHGLEO\�� LW� LV� $SSHOODQW¶V� SRVLWLRQ� WKDW

GHVSLWH�WKH�IDFW�WKDW�DOPRVW�IRXU�\HDUV�KDYH�HODSVHG�ZLWKRXW�GRFNHW�DFWLYLW\�

D�PHUH�WZR�PRQWKV�RI�QRQ�GRFNHWHG�GLVFRYHU\�LV�VXIILFLHQW�WR�HVWDEOLVK�GXH

GLOLJHQFH���:H�DUH�XQSHUVXDGHG�
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$SSHOODQW¶V�SULPDU\�FODLP�RQ�DSSHDO�FKDOOHQJHV�WKH�WULDO�FRXUW¶V�ILQGLQJV

DV� WR� WKH� VHFRQG� DQG� WKLUG� SURQJ� RI� WKH� QRQ� SURV� DQDO\VLV� UHODWLQJ�

UHVSHFWLYHO\��WR�WKH�FRPSHOOLQJ�UHDVRQV�RIIHUHG�IRU�WKH�GHOD\�DQG�WKH�DFWXDO

SUHMXGLFH� VXIIHUHG� E\� WKH� GHIHQGDQW�� � )LUVW�� $SSHOODQW� FKDOOHQJHV� WKH� WULDO

FRXUW¶V� IDLOXUH� WR� ILQG� WKDW� FRPSHOOLQJ� UHDVRQV� H[LVWHG� IRU� WKH� GHOD\� LQ

SURVHFXWLRQ���$SSHOODQW�DUJXHV�WKH�IROORZLQJ�QRQ�GRFNHW�DFWLYLW\�HVWDEOLVKHV

D�FRPSHOOLQJ�UHDVRQ�ZKLFK�SUHFOXGHV�WKH�HQWU\�RI�D� MXGJPHQW�RI�QRQ�SURV�

����$SSHOOHHV¶�IDLOXUH�WR�UHVSRQG�WR�GLVFRYHU\�UHTXHVWV�FDXVHG�WKH�GHOD\��DQG

���� $SSHOODQW¶V� LQFDUFHUDWLRQ� GXULQJ� WKH� UHOHYDQW� WLPH� SHULRG� LV� DQ

H[WHQXDWLQJ�FLUFXPVWDQFH� WKDW�VKRXOG�H[FXVH�DQ\�GHOD\�� � �$SSHOODQW¶V�%ULHI

DW�����

,Q� 3HQQ� 3LSLQJ�� VXSUD�� WKH� &RXUW� IRXQG� WKDW�� DOWKRXJK� WKH

GHWHUPLQDWLRQ�VKRXOG�EH�PDGH�RQ�D�FDVH�E\�FDVH�EDVLV��FRPSHOOLQJ�UHDVRQV

IRU� GHOD\� ZLOO� DXWRPDWLFDOO\� EH� IRXQG� LQ� ³FDVHV� ZKHUH� WKH� GHOD\LQJ� SDUW\

HVWDEOLVKHV� WKH� GHOD\� ZDV� FDXVHG� E\� EDQNUXSWF\�� OLTXLGDWLRQ�� RU� RWKHU

RSHUDWLRQ�RI�ODZ��RU�LQ�FDVHV�DZDLWLQJ�VLJQLILFDQW�GHYHORSPHQWV�LQ�WKH�ODZ�´

,G�� DW� ���� Q���� ���� $��G� ����� Q���� � 5HFHQWO\�� LQ� 0DULQR�� VXSUD�� WKH

6XSUHPH�&RXUW�DJUHHG�ZLWK� WKH�3HQQ�3LSLQJ� UXOH�WKDW�HDFK�FDVH�PXVW�EH

H[DPLQHG�RQ� LWV�PHULWV� DQG� IXUWKHU� UHFRJQL]HG� WKDW� ³VRPH� DFWLYLWLHV�ZKLFK

DUH�EH\RQG�WKH�FRQWURO�RI�WKH�SODLQWLII�FDQ�FDXVH�GHOD\�LQ�SURVHFXWLRQ�\HW�DUH

QRW�UHTXLUHG�WR�EH�GRFNHWHG�´��0DULQR��BBB�3D��DW�BBB������$��G�DW������

7KXV�� LQ�KROGLQJ� WKDW� QRQ�GRFNHW� DFWLYLW\� FDQ�EH�H[DPLQHG�E\�D� WULDO� FRXUW
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ZKHQ� GHFLGLQJ� ZKHWKHU� FRPSHOOLQJ� UHDVRQV� H[LVW� IRU� WKH� GHOD\�� WKH� &RXUW

H[SODLQHG�WKDW�³>D@OWKRXJK�WKH�GRFNHW�SURYLGHV�DQ�HPSLULFDO��HDVLO\�YHULILDEOH

FULWHULRQ� WR� WULJJHU� UHYLHZ� RI� D� FDVH�� LW� LV� WRR� FUXGH� D� PHFKDQLVP� WR

GLVWLQJXLVK�WUXO\�LQDFWLYH��VWDOH�FDVHV�IURP�DFWLYH�RQHV�ZKHUH�DFWLYLW\�LV�QRW

UHIOHFWHG�RQ�WKH�GRFNHW���'LVPLVVDO�RI�D�FDVH�LV�IDU�WRR�KDUVK�D�UHVXOW�ZKHQ

WKH�FDVH�LV�QRW�DFWXDOO\�VWDOH�EXW�PRYLQJ�VORZO\�IRUZDUG�´���,G��DW�BBB�����

$��G� DW� ������ � 0RUHRYHU�� LQ� GHWHUPLQLQJ� ZKDW� FRQVWLWXWHV� D� FRPSHOOLQJ

UHDVRQ� IRU� GHOD\�� D� WULDO� FRXUW� VKRXOG� IRFXV� RQ� ZKHWKHU� WKH� HYHQWV� ZKLFK

DOOHJHGO\�LPSHGHG�SURJUHVV�ZHUH�EH\RQG�WKH�SODLQWLII¶V�FRQWURO���&KDVH�����

$��G� DW� ���� �FLWLQJ�0DF.LQWRVK�+HPSKLOO� ,QWHUQDWLRQDO� ,QF�� Y�� *XOI� 	

:HVWHUQ�,QF�������$��G�������������3D��6XSHU���������DSSHDO�GHQLHG�����

$��G������3D���������

,Q�WKH�LQVWDQW�FDVH��$SSHOODQW�EODPHV�WKH�OHQJWK\�GHOD\�RQ�$SSHOOHHV¶

IDLOXUH� WR� SURGXFH� UHTXHVWHG� GRFXPHQWV� DQG� FODLPV� WKDW� $SSHOOHHV� ³VKRXOG

QRW�EH�DOORZHG�WR�GHOD\�GLVFRYHU\�DQG�WKH�SURVHFXWLRQ�RI�WKH�FDVH�DQG�WKHQ

EH� UHZDUGHG� E\� D� MXGJPHQW� RI� QRQ� SURV�´� � �$SSHOODQW¶V� 5HSO\� %ULHI� DW� ���

7KLV�DUJXPHQW�LV�XQSHUVXDVLYH���:H�UHPLQG�$SSHOODQW�RI�WKH�ZHOO�HVWDEOLVKHG

UXOH�WKDW�LW�LV� WKH�SODLQWLII¶V�UHVSRQVLELOLW\�WR�PRYH�WKH�FDVH�IRUZDUG�� �3LQH�

����������������������������������
��:H�ILQG�WKDW�DOWKRXJK�0DULQR�LQYROYHG�D�GLVPLVVDO� IRU�LQDFWLYLW\�SXUVXDQW
WR�D�ORFDO�UXOH�LPSOHPHQWLQJ�3D�5�-�$��������WKH�UXOH�DQQRXQFHG�LQ�WKDW�FDVH
UHJDUGLQJ� WKH� FRQVLGHUDWLRQ� RI� QRQ�GRFNHW� DFWLYLW\� DSSOLHV� HTXDOO\� WR� FDVHV
LQYROYLQJ�WHUPLQDWLRQV�SXUVXDQW� WR�D�GHIHQGDQW¶V�PRWLRQ� IRU� D� MXGJPHQW� RI
QRQ�SURV���6HH�6KRSH��BBB�3D��DW�BBB������$��G�DW�������KROGLQJ�WKDW�WKH
VDPH� VWDQGDUG DQQRXQFHG� LQ� -DFREV�� VXSUD�� DSSOLHV� WR� ERWK� WHUPLQDWLRQV
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����$��G�DW������DQG�WKH�SODLQWLII�ZKR�EHDUV� WKH� ULVN�RI� � MXGJPHQW�RI� QRQ

SURV�LI�KH�IDLOV�WR�DFW�ZLWKLQ�D�UHDVRQDEOH�WLPH�WR�SURVHFXWH�KLV�FDVH���7KLV

&RXUW� KDV� VWDWHG� WKDW� ³¶>L@I� SODLQWLII¶V� FRXQVHO� ILQGV� >KLPVHOI@� IDFHG� ZLWK

GHOD\V�FUHDWHG�E\�RWKHUV��>KH@�PXVW�WDNH�DFWLRQ�WR�PRYH�WKH�FDVH�IRUZDUG�

VXFK� DV� ILOLQJ� SUDHFLSHV� IRU� DUJXPHQW� RQ� XQGHFLGHG� PRWLRQV�� PRYLQJ� WR

FRPSHO� >KLV@� RSSRQHQW� WR� ILOH� D� FHUWLILFDWH� RI� UHDGLQHVV�� RU� UHTXHVWLQJ� D

FRQIHUHQFH�ZLWK�WKH�MXGJH�������WR�KDYH�WKH�FDVH�SXW�RQ�WKH�WULDO�OLVW�¶´�3LORQ

Y��%DOO\�(QJLQHHULQJ�6WUXFWXUHV�� ����$��G������ ���� �3D�� 6XSHU�� ������

DSSHDO��GHQLHG������$��G�������3D��������FLWDWLRQ�RPLWWHG��

7KXV��DV�VRRQ�DV�$SSHOODQW�GLVFRYHUHG�WKDW�$SSHOOHHV¶�UHVSRQVH�WR�WKH

UHTXHVW�IRU�SURGXFWLRQ�ZDV�LQFRPSOHWH��D�PRWLRQ�WR�FRPSHO�GLVFRYHU\�VKRXOG

KDYH� EHHQ� ILOHG�� � +HUH�� KRZHYHU�� $SSHOOHHV� UHVSRQGHG� WR� WKH� GLVFRYHU\

UHTXHVW�LQ�0D\������DQG�$SSHOODQW�ZDLWHG�IRU�RYHU�WZR�\HDUV�EHIRUH�ILOLQJ�D

PRWLRQ� WR� FRPSHO� GLVFRYHU\� RQ� -XQH� ���� ������ � 7KHUHIRUH�� DOWKRXJK

$SSHOODQW�DWWHPSWV� WR�HVWDEOLVK�D�FRPSHOOLQJ� UHDVRQ�IRU�GHOD\� LQ�$SSHOOHHV¶

DOOHJHG�IDLOXUH�WR�FRPSO\�ZLWK�GLVFRYHU\�UHTXHVWV��ZH�ILQG�WKDW�LW�LV�DFWXDOO\

$SSHOODQW� ZKR� LV� UHVSRQVLEOH� IRU� WKH� GHOD\� LQ� IDLOLQJ� WR� PRYH� WKLV� PDWWHU

IRUZDUG�E\�WLPHO\�ILOLQJ�D�PRWLRQ�WR�FRPSHO���7KLV�FKDLQ�RI�HYHQWV�GRHV�QRW

SUHVHQW� DQ� H[DPSOH�� DV� GLVFXVVHG� LQ�0DULQR�� RI� DQ� ³XQXVXDO� DPRXQW´� RI

QRQ�GRFNHW�DFWLYLW\�RU�RI�RQ�JRLQJ�GLVFRYHU\�PHUHO\�PRYLQJ�WKH�FDVH�VORZO\

�������������������������������������������������������������������������������������������������������������
SXUVXDQW�WR�D�PRWLRQ�IRU��QRQ�SURV�DV�ZHOO�DV�WHUPLQDWLRQV�SXUVXDQW�WR�ORFDO
UXOHV�LPSOHPHQWLQJ�3D�5�-�$��������
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WRZDUG� GLVSRVLWLRQ�� UDWKHU� $SSHOODQW� IDLOHG� WR� SXUVXH� DQ\� W\SH� RI� UHOLHI� IRU

RYHU�WZR�\HDUV���7KLV�FOHDUO\�GRHV�QRW�SUHVHQW�D�FRPSHOOLQJ�UHDVRQ�IRU�GHOD\�

,QGHHG��LQ�KLV�YHU\�QH[W�DUJXPHQW�$SSHOODQW�HVVHQWLDOO\�DGPLWV�WKDW�KH

NQRZLQJO\� IDLOHG� WR�PRYH� WKLV� FDVH� IRUZDUG� VLQFH� KH� ³ZDV� WU\LQJ� WR� DYRLG

JRLQJ� WR� WULDO�ZKLOH� LPSULVRQHG�´� � �$SSHOODQW¶V� %ULHI� DW� ����� � $SSHOODQW�ZDV

LQFDUFHUDWHG�IRU�WZR�\HDUV�DQG�HLJKW�PRQWKV�� IURP�-XO\���������� WR�0DUFK

���� ������ � $OWKRXJK� KH� GLG� QRW� SUHVHQW� WKLV� DUJXPHQW� WR� WKH� WULDO� FRXUW�

$SSHOODQW� QRZ� FODLPV� WKDW� LW� ZDV� ³DWWRUQH\� VWUDWHJ\´� WKDW� SURGXFHG� WKH

GHOD\��VLQFH�KH�³EHOLHYHG�WKDW�FRPLQJ�LQWR�WKH�FRXUW�XQGHU�WKH�DXVSLFHV�>VLF@

RI� KDQGFXIIV� DQG� SULVRQ� JXDUGV� ZRXOG� FDVW� KLP� LQ� DQ� XQIDYRUDEOH� DQG

XQV\PSDWKHWLF�OLJKW�WR�WKH�MXU\�DQG�MXGJH���3ODLQWLII�PLJKW�DV�ZHOO�QRW�WU\�WKH

FDVH��EHFDXVH�WKH�SUHMXGLFH�WR�SODLQWLII�LV�UHDO�DQG�VXEVWDQWLDO�LQ�WKH�PLQGV�RI

WKH�MXU\�´���$SSHOODQW¶V�%ULHI�DW�������,W�LV�ZHOO�VHWWOHG�WKDW�LVVXHV�ZKLFK�DUH

QRW�DVVHUWHG�LQ�WKH�WULDO�FRXUW�DUH�ZDLYHG�DQG�FDQQRW�EH�UDLVHG�IRU�WKH�ILUVW

WLPH�RQ�DSSHDO���3D�5�$�3������D���%URZQ�Y��+HUPDQ������$��G���������

�3D��6XSHU���������DII¶G������$��G������3D����������7KLV�LVVXH�LV�QRW�SURSHUO\

EHIRUH�WKLV�&RXUW��DQG��WKHUHIRUH��FDQQRW�EH�FRQVLGHUHG�D�FRPSHOOLQJ�UHDVRQ

IRU�GHOD\���7KXV��ZH�DJUHH�ZLWK�WKH�WULDO�FRXUW¶V�FRQFOXVLRQ�WKDW�$SSHOODQW�KDV

IDLOHG�WR�HVWDEOLVK�ERWK�GXH�GLOLJHQFH�DQG�FRPSHOOLQJ�UHDVRQV�IRU�WKH�GHOD\�LQ

SURVHFXWLRQ�

)LQDOO\��ZH�DGGUHVV�WKH�WKLUG�SURQJ�RI�WKH�QRQ�SURV�DQDO\VLV�±�SUHMXGLFH

WR� WKH� GHIHQGDQW�� � $SSHOODQW� DUJXHV� WKDW� SXUVXDQW� WR� -DFREV�� WKLV�PDWWHU
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PXVW�EH�UHPDQGHG�IRU�D�GHWHUPLQDWLRQ�RI�DFWXDO�SUHMXGLFH���:H�DJUHH���7KH

WULDO� FRXUW�� UHO\LQJ� RQ� WKH� SUHVXPSWLRQ� RI� SUHMXGLFH� DQQRXQFHG� LQ� 3HQQ

3LSLQJ��FRQFOXGHG�WKDW�EHFDXVH�WKHUH�ZDV�QR�VLJQLILFDQW�GRFNHW�DFWLYLW\�IRU�D

SHULRG� RI� RYHU� WZR� \HDUV�� $SSHOOHHV� ZHUH� QRW� UHTXLUHG� WR� SURYH� DFWXDO

SUHMXGLFH�� � �7ULDO� &W�� 2S�� DW� ���� � 6LQFH� -DFREV� KDV� QRZ� DEDQGRQHG� WKLV

SUHVXPSWLRQ�DQG�$SSHOODQW�KDV�SUHVHUYHG� WKH� LVVXH��ZH�PXVW� UHPDQG� WKLV

PDWWHU� IRU�D�GHWHUPLQDWLRQ�RI�ZKHWKHU�$SSHOOHH�ZDV� DFWXDOO\� SUHMXGLFHG�E\

WKH�GHOD\�LQ�SURVHFXWLRQ�

2UGHU� JUDQWLQJ� MXGJPHQW� RI� QRQ� SURV� DQG� GLVPLVVLQJ� $SSHOODQW¶V

FRPSODLQW� LV�YDFDWHG�� �&DVH� UHPDQGHG� IRU� SURFHHGLQJV� FRQVLVWHQW�ZLWK� WKLV

2SLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�


