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$SSHOODQW��'HSRVLWRU\� 7UXVW�&RPSDQ\� �³'7&´��� DSSHDOV� IURP� WKH� -XO\

���� ����� 2UGHU� RI� WKH� 3KLODGHOSKLD� &RXUW� RI� &RPPRQ� 3OHDV� GHQ\LQJ� LWV

SHWLWLRQ�WR�FRPSHO�DUELWUDWLRQ���)RU�WKH�UHDVRQV�VHW�IRUWK�EHORZ��ZH�DIILUP�

7KLV� LV� D� FODVV� DFWLRQ� VXLW� DULVLQJ� IURP� WKH� WHQGHU� RIIHU� DQG� VDOH� RI

3LOOVEXU\� &RPSDQ\� FRPPRQ� VWRFN� LQ� ������ � ,Q� -DQXDU\� RI� ������ *UDQG

0HWURSROLWDQ�3/&��³*UDQG�0HW´���WKURXJK�LWV�VXEVLGLDU\��:HQGHOO�,QYHVWPHQWV

/WG���³:HQGHOO´���FRPSOHWHG�D�WHQGHU�RIIHU�WR�DFTXLUH�DOO�RI�WKH������PLOOLRQ

VKDUHV�RI�RXWVWDQGLQJ�FRPPRQ�VWRFN�RI�3LOOVEXU\�DW�����SHU�VKDUH���)ROORZLQJ

WKH�FRPSOHWLRQ�RI�WKH�WHQGHU�RIIHU��DSSUR[LPDWHO\�������RI�WKH�RXWVWDQGLQJ

VKDUHV�ZHUH�DFFHSWHG�IRU�SD\PHQW�E\�:HQGHOO�IRU�DQ�HVWLPDWHG�WRWDO�YDOXH�RI

�����ELOOLRQ�
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7KH� FODVV� PHPEHUV� RI� WKLV� VXLW�� UHSUHVHQWHG� E\� $SSHOOHH� *ROGVWHLQ�

ZHUH�VKDUH�RZQHUV�ZKR��SXUVXDQW�WR�WKH�RIIHU��WHQGHUHG�WKHLU�VWRFN�WKURXJK

WKHLU� RZQ� EURNHUV� RU� EDQNV� WR� '7&�� � '7&� LV� D� VHFXULWLHV� GHSRVLWRU\� DQG

QDWLRQDO� FOHDULQJKRXVH� IRU� WKH� VHWWOHPHQW� RI� WUDGHV� LQ� FRUSRUDWH� DQG

PXQLFLSDO�VHFXULWLHV��LW�SURYLGHV�VHFXULWLHV�FXVWRG\�VHUYLFHV�IRU�SDUWLFLSDWLQJ

EDQNV� DQG� EURNHUDJH� KRXVHV� �³3DUWLFLSDQWV´��� � ,Q� WKLV� FDSDFLW\�� '7&

IDFLOLWDWHG� WKH� WUDQVDFWLRQ� EHWZHHQ� WKH� VWRFN� KROGHUV� DQG� *UDQG� 0HW� E\

KROGLQJ� WKH� 3LOOVEXU\� VWRFN� WKDW� ZDV� WHQGHUHG� E\� WKH� 3DUWLFLSDQWV�� WKHQ

WHQGHULQJ� WKH� VWRFN� WR� *UDQG� 0HW� WKURXJK� LWV� VXEVLGLDU\�� :LOODUG�� DQG

XOWLPDWHO\�UHFHLYLQJ�SD\PHQW�IURP�*UDQG�0HW�RQ�)ULGD\��-DQXDU\���������IRU

WKH� WHQGHUHG� VKDUHV�� � 2Q� 0RQGD\�� -DQXDU\� ��� ������ '7&� GLVWULEXWHG� WKH

IXQGV�UHFHLYHG�IURP�*UDQG�0HW�IRU�SD\PHQW�RI�WKH�VKDUHV�WR�WKH�DFFRXQWV�RI

WKH�3DUWLFLSDQWV� LQ�SURSRUWLRQ� WR�WKH�DPRXQW�RI�3LOOVEXU\�VWRFN� WHQGHUHG�E\

HDFK�3DUWLFLSDQW�

2Q�)HEUXDU\����� ������'7&� GLVWULEXWHG� DOO� RI� WKH� LQWHUHVW� HDUQHG� RQ

WKH� IXQGV� IURP� -DQXDU\� ��� ������ DQG� DOO� RI� WKH� LQWHUHVW� HDUQHG� RQ� VXFK

LQWHUHVW�WKURXJK�-DQXDU\�����������WR�WKH�DFFRXQWV�RI�WKH�3DUWLFLSDQWV��OHVV

����ZKLFK�'7&�UHWDLQHG�DQG�GHSRVLWHG� LQWR�D�VSHFLDO� UHVHUYH�DFFRXQW�� WKH

³5HRUJDQL]DWLRQ�&RQWLQJHQF\�5HVHUYH�´��)XQGV�IURP�WKLV�5HVHUYH�$FFRXQW�DUH

UHIXQGHG�SUR�UDWD�WR�WKH�3DUWLFLSDQWV�DW�WKH�FRQFOXVLRQ�RI�HDFK�FDOHQGDU�\HDU

LQ� SURSRUWLRQ� WR� WKH� IXQGV� DOORFDWHG� WR� WKHP� GXULQJ� WKH� \HDU� IRU� WKHLU

UHRUJDQL]DWLRQ�DFWLYLW\���7KH�3DUWLFLSDQWV�UHFHLYH�D�UHIXQG�IURP�WKLV�$FFRXQW
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RQO\�DIWHU�'7&�GHGXFWV�DQ\�ORVVHV�LW�LQFXUUHG�GXULQJ�WKH�\HDU�LQ�FRQQHFWLRQ

ZLWK�D�UHRUJDQL]DWLRQ���,Q�WKH�LQVWDQW�PDWWHU��'7&�GLG�LQ�IDFW�GLVWULEXWH�WKH

RXWVWDQGLQJ�EDODQFH�RI�WKH������5HRUJDQL]DWLRQ�&RQWLQJHQF\�5HVHUYH�WR�LWV

3DUWLFLSDQWV�

7KH� $PHQGHG� &RPSODLQW� DOOHJHV� WKDW� '7&� DSSRUWLRQHG� WKH� LQWHUHVW

IURP� WKH� 3LOOVEXU\� WUDQVDFWLRQ� WR� WKH� 3DUWLFLSDQWV¶� DFFRXQWV� WRJHWKHU� ZLWK

RWKHU�LQWHUHVW�GXH�WKH�3DUWLFLSDQWV�³ZLWKRXW�VHJUHJDWLQJ�VXFK�LQWHUHVW�DV�>LV@

DWWULEXWDEOH� WR� WKH�*UDQG�0HW� WHQGHU�RIIHU� IRU�3LOOVEXU\�� � %\�GRLQJ� VR��'7&

PDGH� LW� YLUWXDOO\� LPSRVVLEOH� IRU� WKH� 3DUWLFLSDQWV� WR� FUHGLW� WKHLU� FOLHQWV� ±

SODLQWLII�DQG�WKH�FODVV�±�ZLWK�WKH�LQWHUHVW�DWWULEXWDEOH�WR�WKH�3LOOVEXU\�WHQGHU

RIIHU� DQG�� DFFRUGLQJO\�� WKH� 3DUWLFLSDQWV� KDYH� QRW� GRQH� VR�´� � �$PHQGHG

&RPSODLQW�DW��������� �)XUWKHU�� WKH�FRPSODLQW�DOOHJHV� WKDW�WKH����� LQWHUHVW

ZKLFK� ZDV� UHWDLQHG� E\� '7&� DQG� GHSRVLWHG� LQWR� WKH� 5HRUJDQL]DWLRQ

&RQWLQJHQF\� 5HVHUYH� $FFRXQW� ³ZDV� QRW� VHJUHJDWHG� VR� WKDW� LW� FRXOG� EH

DWWULEXWHG�WR�LQWHUHVW�RQ�WKH�IXQGV�UHFHLYHG�LQ�SD\PHQW�IRU�3LOOVEXU\�VWRFN

���������>7KHUHIRUH�@�DQ\�UHIXQG�ZKLFK�3DUWLFLSDQWV�UHFHLYH�IURP�>WKLV�$FFRXQW@

FDQQRW�EH�DWWULEXWDEOH�WR�WKH�3LOOVEXU\�WHQGHU�RIIHU�DQG��WKHUHIRUH�FDQQRW�DQG

ZLOO�QRW�EH�GLVWULEXWHG� WR�WKH�3DUWLFLSDQWV¶� FOLHQWV�±�SODLQWLII� DQG� WKH� FODVV�´

�,G��DW���������$FFRUGLQJO\��WKH�FODVV�PHPEHUV�DVVHUW�FODLPV�DJDLQVW�'7&�IRU

EUHDFK� RI� ILGXFLDU\� GXW\�� QHJOLJHQFH�� FRQWUDFWXDO� OLDELOLW\� IRU� WKLUG� SDUW\

EHQHILFLDULHV�� QHJOLJHQFH� RI� D� MRLQW� YHQWXUHU�� DQG� DLGLQJ� DQG� DEHWWLQJ� WKH

EUHDFK� RI� ILGXFLDU\� GXW\� E\� WKH� 3DUWLFLSDQWV�� � 7KH� FODVV�PHPEHUV� VHHN� WR
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UHFRYHU� ³WKH� LQWHUHVW� �� �� �� RQ� WKH� IXQGV�ZKLFK� >WKH\@� EHODWHGO\� UHFHLYHG� LQ

H[FKDQJH�IRU�WKHLU�3LOOVEXU\�VKDUHV�DV�D�UHVXOW�RI�'7&¶V�FRQGXFW�LQ�SUHYHQWLQJ

WKH�UHFHLSW�RI�VXFK�LQWHUHVW�E\�WKH�FODVV�´���$SSHOOHHV¶�%ULHI�DW�����

'7&� ILOHG� SUHOLPLQDU\� REMHFWLRQV� WR� WKH� $PHQGHG� &RPSODLQW� RQ

)HEUXDU\������������2QH�PRQWK�ODWHU��RQ�RU�DERXW�0DUFK����������'7&�ILOHG�D

SHWLWLRQ�WR�FRPSHO�DUELWUDWLRQ�DQG�VWD\�SURFHHGLQJV����$IWHU�WKH�ILOLQJ�RI�WKH

SHWLWLRQ��KRZHYHU��WKHUH�RFFXUUHG�DQ�XQH[SODLQHG�ODFN�RI�GRFNHW�DFWLYLW\�IRU

RYHU�VHYHQ�\HDUV�XQWLO�-XO\�����������ZKHQ�WKH�WULDO�FRXUW�HQWHUHG�DQ�2UGHU

RYHUUXOLQJ�'7&¶V� SUHOLPLQDU\� REMHFWLRQV� DQG� GHQ\LQJ� LWV� SHWLWLRQ� WR� FRPSHO

DUELWUDWLRQ���$�WLPHO\�QRWLFH�RI�DSSHDO�ZDV�ILOHG�$XJXVW����������FKDOOHQJLQJ

WKDW�SRUWLRQ�RI�WKH�-XO\���WK�2UGHU�ZKLFK�GHQLHG�'7&¶V�SHWLWLRQ�WR�FRPSHO

����������������������������������
��$SSHOOHHV�DUH�VHHNLQJ�DQ�HVWLPDWHG������������LQ�LQWHUHVW�LQ�DGGLWLRQ�WR
LQWHUHVW�RQ�WKLV�DPRXQW�DQG�SXQLWLYH�GDPDJHV����$SSHOOHHV¶�%ULHI�DW���Q����

��7KH�RULJLQDO�FRPSODLQW�ZDV�ILOHG�-DQXDU\������������'7&¶V�SUHOLPLQDU\
REMHFWLRQV�WR�WKLV�FRPSODLQW�ZHUH�RYHUUXOHG�DQG�LW�ZDV�RUGHUHG�WR�ILOH�DQ
DQVZHU���+RZHYHU��XSRQ�VWLSXODWLRQ�DQG�FRQVHQW�RI�WKH�SDUWLHV��DQ�$PHQGHG
&RPSODLQW�ZDV�ILOHG�RQ�-DQXDU\����������

��$OWKRXJK�WKH�ILOLQJ�RI�'7&¶V�SHWLWLRQ�WR�FRPSHO�DUELWUDWLRQ�LV�QRW�LQFOXGHG�LQ
WKH�GRFNHW�HQWULHV�FRQWDLQHG�LQ�WKH�FHUWLILHG�UHFRUG��WKH�UHFRUG�LQFOXGHV�D
WLPH�VWDPSHG�FRS\�RI�WKH�SHWLWLRQ���:H�QRWH��KRZHYHU��WKDW�WKH�WLPH�VWDPS
RQ�WKH�FRYHU�VKHHW�RI�WKH�SHWLWLRQ�LV�EDUHO\�YLVLEOH��WKXV�ZH�DUH�DEOH�WR
GHFLSKHU�RQO\�³0$5�������´��1HYHUWKHOHVV��EHFDXVH�WKH�GDWH�RI�ILOLQJ�LV�QRW�DW
LVVXH�DQG�RWKHU�FRUUHVSRQGHQFH�LQ�WKH�UHFRUG�LQGLFDWHV�WKDW�WKH�ILOLQJ
RFFXUUHG�RQ�RU�DERXW�0DUFK����������ZH�ZLOO�DFFHSW�WKLV�DV�WKH�ILOH�GDWH�IRU
'7&¶V�SHWLWLRQ�WR�FRPSHO�DUELWUDWLRQ�
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DUELWUDWLRQ��

3UHOLPLQDULO\��$SSHOOHHV�FODLP�WKDW�WKH�-XO\���WK�2UGHU�ZDV�QRW�ILQDO�DQG

DSSHDODEOH��DQG��WKHUHIRUH��WKLV�DSSHDO�VKRXOG�EH�GLVPLVVHG�DV�LQWHUORFXWRU\�

:H�GLVDJUHH�

3HQQV\OYDQLD� 5XOH� RI� $SSHOODWH� 3URFHGXUH� ���� SURYLGHV� WKDW� DQ

LQWHUORFXWRU\�DSSHDO�PD\�EH�WDNHQ�DV�RI�ULJKW�IURP�DQ\�RUGHU�ZKLFK�LV�PDGH

DSSHDODEOH�E\�VWDWXWH���3D�5�$�3������D�������7KH�8QLIRUP�$UELWUDWLRQ�$FW����

3D�&�6�$�� ��������HW� VHT��� VWDWHV� WKDW� DQ� DSSHDO�PD\� EH� WDNHQ� IURP� ³>D@

FRXUW�RUGHU�GHQ\LQJ�DQ�DSSOLFDWLRQ�WR�FRPSHO�DUELWUDWLRQ��������´�����3D�&�6�$�

�� �����D������ � 7KHUHIRUH�� EHFDXVH� WKH� RUGHU� GHQ\LQJ� '7&¶V� SHWLWLRQ� WR

FRPSHO�DUELWUDWLRQ�KDV�EHHQ�PDGH�DSSHDODEOH�E\�VWDWXWH��WKH�LQVWDQW�PDWWHU

LV� SURSHUO\� EHIRUH� WKLV�&RXUW�� �*RUDO� Y�� )R[�� ���� $��G� ����� ���� Q��� �3D�

6XSHU� ������� � :H� QRWH� WKDW� $SSHOOHHV¶� DUJXPHQW� IRU� GLVPLVVDO� RQ� WKH

JURXQGV� WKDW�'7&� LV� QRW� D� SDUW\� WR� WKH� DOOHJHG� DUELWUDWLRQ� DJUHHPHQW� DQG

WKHUHIRUH�� FDQQRW� FRPSHO� DUELWUDWLRQ� EHWZHHQ� VLJQDWRULHV�� DGGUHVVHV� WKH

VXEVWDQFH�RI�'7&¶V�SHWLWLRQ�DQG�GRHV�QRW� LPSOLFDWH� WKH�DSSHDODELOLW\�RI� WKH

2UGHU�

'7&�UDLVHV�WZR�FODLPV�IRU�RXU�UHYLHZ�

�� ,V� SODLQWLII� REOLJDWHG� WR� DUELWUDWH� ZLWK� KLV
EURNHU�� 3UXGHQWLDO� %DFKH� 6HFXULWLHV�� ,QF��

����������������������������������
��5HFRJQL]LQJ�WKH�LQWHUORFXWRU\�QDWXUH�RI�WKDW�SRUWLRQ�RI�WKH�-XO\���WK�2UGHU
ZKLFK�RYHUUXOHG�LWV�SUHOLPLQDU\�REMHFWLRQV��'7&�UHTXHVWHG�WKDW�WKH�FRXUW
FHUWLI\�WKH�LVVXH�IRU�DSSHDO���+RZHYHU��WKH�PRWLRQ�IRU�FHUWLILFDWLRQ�ZDV
GHQLHG�E\�2UGHU�GDWHG�-DQXDU\����������
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FODLPV�WKDW�DULVH�RXW�RI�RU�UHODWH�WR�KLV�DFFRXQW
DJUHHPHQW�� ZKLFK� FRQWDLQV� DQ� DUELWUDWLRQ
SURYLVLRQ"

�� $UH� SODLQWLII¶V� FRPPRQ� ODZ� FODLPV� SUHHPSWHG
E\�IHGHUDO�VHFXULWLHV�ODZV�DQG�UHJXODWLRQV"

�'7&¶V�%ULHI�DW����

:H�ZLOO�DGGUHVV�WKHVH�LVVXHV� LQ� UHYHUVH�RUGHU�� ILUVW�QRWLQJ� WKDW�'7&¶V

VHFRQG�LVVXH�UHJDUGLQJ�IHGHUDO�SUHHPSWLRQ�LV�QRW�SURSHUO\�EHIRUH�WKLV�&RXUW�

7KH� GHIHQVH� RI� SUHHPSWLRQ� ZDV� UDLVHG� LQLWLDOO\� LQ� '7&¶V� $QVZHU� DQG� 1HZ

0DWWHU� WR� WKH�$PHQGHG�&RPSODLQW�ZKLFK�ZDV�ILOHG�RQ�1RYHPEHU����� �����

IRXU� PRQWKV� DIWHU� WKH� GHQLDO� RI� '7&¶V� SHWLWLRQ� WR� FRPSHO� DUELWUDWLRQ�� � $V

QRWHG�DERYH�� WKH� RQO\� DSSHDODEOH�PDWWHU� EHIRUH� WKLV�&RXUW� FRQFHUQV�'7&¶V

SHWLWLRQ� WR� FRPSHO� DUELWUDWLRQ�� DQG�� DV� VXFK�� RXU� UHYLHZ� LV� FRQILQHG� WR� WKH

QDUURZ�LVVXH�RI�ZKHWKHU�WKH�SHWLWLRQ�ZDV�SURSHUO\�GHQLHG�� �6HH�6KDGGXFN

Y��.DFOLN��1R�������3*+�������3D��6XSHU���ILOHG�0D\�����������KROGLQJ�WKDW

ZKHUH�DSSHOODQW¶V�SUHOLPLQDU\�REMHFWLRQV�ERWK� LQ�QDWXUH�RI�GHPXUUHU�DQG� LQ

QDWXUH� RI� PRWLRQ� WR� FRPSHO� DUELWUDWLRQ� ZHUH� GHQLHG�� DSSHOODWH� UHYLHZ� LV

OLPLWHG� WR� WKDW� SRUWLRQ� RI� WKH� FRXUW¶V� RUGHU� ZKLFK� GHQLHG� WKH� PRWLRQ� WR

FRPSHO� DUELWUDWLRQ�� WKH� RWKHU� LVVXHV� DUH� QRW� ULSH� IRU� UHYLHZ���� 6HH� DOVR

0HVVD� Y�� 6WDWH� )DUP� ,QV�� &R��� ���� $��G� ������ ����� �3D�� 6XSHU�

������VWDWLQJ�WKDW�ZKHQ�SUHVHQWHG�ZLWK�D�SHWLWLRQ�WR�FRPSHO�DUELWUDWLRQ��WKH

WULDO�FRXUW�LV�OLPLWHG�WR�GHWHUPLQLQJ�ZKHWKHU�DQ�DJUHHPHQW�WR�DUELWUDWH�H[LVWV

DQG�LI�WKH�GLVSXWH�IDOOV�ZLWKLQ�WKH�SURYLVLRQ��WKH�FRXUW�LV�QRW�IUHH�WR�H[DPLQH

WKH�PHULWV�RI�WKH�XQGHUO\LQJ�FODLPV�RU�GHIHQVHV��



-��$��������

- 7 -

2XU� UHYLHZ� RI� '7&¶V� FODLP� RI� WKH� LPSURSHU� GHQLDO� RI� LWV� SHWLWLRQ� WR

FRPSHO�DUELWUDWLRQ�LV�OLPLWHG�WR�GHWHUPLQLQJ�ZKHWKHU�WKH�WULDO�FRXUW¶V�ILQGLQJV

DUH�VXSSRUWHG�E\�VXEVWDQWLDO�HYLGHQFH�DQG�ZKHWKHU�LW�DEXVHG�LWV�GLVFUHWLRQ�LQ

GHQ\LQJ�WKH�SHWLWLRQ���*RUDO������$��G�DW�������6HFWLRQ������RI�WKH�8QLIRUP

$UELWUDWLRQ� $FW� JRYHUQV� WKH� SURFHGXUH� E\� ZKLFK� DUELWUDWLRQ� PD\� EH

FRPSHOOHG�

2Q�DSSOLFDWLRQ�WR�D�FRXUW�WR�FRPSHO�DUELWUDWLRQ�PDGH�E\�D�SDUW\
VKRZLQJ� DQ� DJUHHPHQW� GHVFULEHG� LQ� VHFWLRQ� ����� �UHODWLQJ� WR
YDOLGLW\� RI� DJUHHPHQW� WR� DUELWUDWH�� DQG� D� VKRZLQJ� WKDW� DQ
RSSRVLQJ� SDUW\� UHIXVHG� WR� DUELWUDWH�� WKH� FRXUW� VKDOO� RUGHU� WKH
SDUWLHV�WR�SURFHHG�ZLWK�DUELWUDWLRQ���,I�WKH�RSSRVLQJ�SDUW\�GHQLHV
WKH� H[LVWHQFH� RI� DQ� DJUHHPHQW� WR� DUELWUDWH�� WKH� FRXUW� VKDOO
SURFHHG� WR� GHWHUPLQH� WKH� LVVXH� VR� UDLVHG� DQG� VKDOO� RUGHU� WKH
SDUWLHV� WR� SURFHHG� ZLWK� DUELWUDWLRQ� LI� LW� ILQGV� IRU� WKH� PRYLQJ
SDUW\���2WKHUZLVH��WKH�DSSOLFDWLRQ�VKDOO�EH�GHQLHG�

��� 3D�&�6�$�� �� �����D��� � 7KXV�� ³>L@I� D� YDOLG� DUELWUDWLRQ� DJUHHPHQW� H[LVWV

EHWZHHQ� WKH� SDUWLHV� DQG� DSSHOODQW>µ@V� FODLP� LV� ZLWKLQ� WKH� VFRSH� RI� WKH

DJUHHPHQW��WKH�FRQWURYHUV\�PXVW�EH�VXEPLWWHG�WR�DUELWUDWLRQ�´��0HVVD�����

$��G�DW�������3D��6XSHU��������

,Q� LWV� SHWLWLRQ� WR� FRPSHO� DUELWUDWLRQ�� '7&� LJQRUHV� WKH� FODVV� DFWLRQ

FKDUDFWHU�RI�WKH�VXLW����,W�GHQRPLQDWHV�FODVV�UHSUHVHQWDWLYH�*ROGVWHLQ�DV�WKH

����������������������������������
��)URP�WKH�VFDQW�UHFRUG�SURYLGHG�WR�WKLV�&RXUW�E\�$SSHOODQW��ZH�DUH�XQDEOH
WR�GHWHUPLQH�ZLWK�FHUWDLQW\�ZKHWKHU�WKLV�PDWWHU�ZDV�FHUWLILHG�DV�D�FODVV
DFWLRQ���7KH�GRFNHW�HQWULHV�UHYHDO�WKDW�RQ�$XJXVW�����������DQ�RUGHU�ZDV
HQWHUHG�SURYLGLQJ��LQ�SHUWLQHQW�SDUW�

WKH�DERYH�FDSWLRQHG�FDVH�VKDOO�EH�DVVLJQHG�WR�WKH
+RQRUDEOH�(XJHQH�0DLHU�IRU�GHWHUPLQDWLRQ�RI
&HUWLILFDWLRQ�RI�&ODVV�$FWLRQ�LQ�DFFRUGDQFH�ZLWK�3D�
5�&�3��������H[�VHT���,I�VR�FHUWLILHG��-XGJH�(XJHQH
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VROH� SODLQWLII�� DQG� FODLPV� WKDW� SXUVXDQW� WR� D� FRQWUDFW� ZLWK� KLV� EURNHU

3UXGHQWLDO�%DFKH�6HFXULWLHV� �³3UX�%DFKH´���*ROGVWHLQ� LV� REOLJDWHG� WR� VXEPLW

WR�DUELWUDWLRQ�DOO� FODLPV�DULVLQJ�IURP�WKH� VDOH� RI�KLV� 3LOOVEXU\� VWRFN�E\� 3UX�

%DFKH� SULRU� WR� SXUVXLQJ� DQ\� FODLP� DJDLQVW� '7&� DULVLQJ� IURP� WKH� 3LOOVEXU\

WUDQVDFWLRQ���'7&�FRQWHQGV�WKDW�WKLV�LV�QHFHVVDU\�EHFDXVH�³3ODLQWLII¶V�FODLPV

DULVH�H[FOXVLYHO\�IURP�KLV�DFFRXQW�DJUHHPHQW�ZLWK�3UX�%DFKH�´���'7&¶V�%ULHI

DW�������+RZHYHU��ZH�ILQG�WKLV�DUJXPHQW�GLVLQJHQXRXV�DW�EHVW���7KURXJKRXW

LWV� SHWLWLRQ� WR� FRPSHO� DUELWUDWLRQ� DQG� LWV� DSSHOODWH� EULHI�� '7&� VHHNV� WR

PLVFKDUDFWHUL]H�WKH�XQGHUO\LQJ�DFWLRQ�DV�D�VXLW�EHWZHHQ�*ROGVWHLQ�DQG�'7&

WR�ZKLFK�3UX�%DFKH��DV�*ROGVWHLQ¶V�EURNHU�LQ�WKH�3LOOVEXU\�WUDQVDFWLRQ��LV�DQ

LQGLVSHQVDEOH�SDUW\����,Q�UHDOLW\��WKLV�LV�D�FODVV�DFWLRQ�VXLW�DJDLQVW�'7&�ZLWK

*ROGVWHLQ�DFWLQJ�DV�UHSUHVHQWDWLYH�RI�D�FODVV�FRQVLVWLQJ�RI�QXPHURXV�SODLQWLIIV

ZKR�� WKURXJK� WKHLU� LQGLYLGXDO� EURNHUV� RU� EDQNV�� L�H��� '7&� 3DUWLFLSDQWV�

WHQGHUHG� WKHLU� 3LOOVEXU\� VWRFN� WR�*UDQG�0HW� WKURXJK�'7&�� � 7KH� VL]H� RI� WKH

�������������������������������������������������������������������������������������������������������������
0DLHU�ZLOO�SUHVLGH�IRU�DOO�RWKHUH�>VLF@�SUH�WULDO��WULDO
DQG�SRVW�WULDO�SXUSRVHV���,I�FHUWLILFDWLRQ�LV�GHQLHG��WKH
FDVH�ZLOO�EH�UHWXUQHG�WR�WKH�2IILFH�RI�&LYLO�/LVWLQJV�WR
SURFHHG�LQ�WKH�XVXDO�FRXUVH�

�2UGHU��GDWHG������������7KHUH�LV�QR�RWKHU�GRFNHW�HQWU\�RU�UHFRUG�HYLGHQFH
FRQFHUQLQJ�WKH�FODVV�DFWLRQ�VWDWXV�RI�WKLV�PDWWHU���:H�QRWH��KRZHYHU��WKDW
WKH�$PHQGHG�&RPSODLQW�DQG�RWKHU�UHOHYDQW�SOHDGLQJV�ZHUH�FDSWLRQHG�DQG
ILOHG�DV�D�FODVV�DFWLRQ�VXLW��DQG�-XGJH�0DLHU�KDV�SUHVLGHG�RYHU�WKH�SUH�WULDO
SURFHHGLQJV��LQFOXGLQJ�WKH�GLVSRVLWLRQ�RI�WKH�LQVWDQW�SHWLWLRQ�WR�FRPSHO
DUELWUDWLRQ���7KXV��ZLWKRXW�DQ\�HYLGHQFH�WR�WKH�FRQWUDU\��ZH�PXVW�FRQVLGHU
WKLV�PDWWHU�DV�D�FODVV�DFWLRQ�

��:H�QRWH��KRZHYHU��WKDW�DW�QR�WLPH�KDV�'7&�VRXJKW�WR�MRLQ�3UX�%DFKH�DV�D
SDUW\�GHIHQGDQW�
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FODVV� LQYROYHG� LQ� WKH� XQGHUO\LQJ� VXLW� LV� LOOXVWUDWHG� E\� WKH� IDFW� WKDW

DSSUR[LPDWHO\����PLOOLRQ�VKDUHV�RI�3LOOVEXU\�VWRFN�ZHUH�WHQGHUHG�E\�WKH�FODVV

PHPEHUV� WR� *UDQG� 0HW� WKURXJK� DSSUR[LPDWHO\� ���� 3DUWLFLSDQW� EURNHUV�

EDQNV��HWF�

$� UHYLHZ�RI� WKH�$PHQGHG�&RPSODLQW� �KHUHLQDIWHU� ³FRPSODLQW´�� FOHDUO\

UHYHDOV�WKDW�WKH�FODLPV�DGYDQFHG�FKDOOHQJH�WKH�SURFHGXUHV�'7&�HPSOR\HG�LQ

FUHGLWLQJ�DQG�DOORFDWLQJ�LQWHUHVW�HDUQHG�RQ�WKH�IXQGV�UHFHLYHG�IURP�WKH�VDOH

RI�WKH�3LOOVEXU\�VWRFN���7KH�FRPSODLQW�FRQWHQGV�WKDW�WKH�DFWLRQV�RI�'7&�LQ�WKLV

UHJDUG� KDYH� ZRUNHG� WR� WKH� GHWULPHQW� RI� WKH� 3DUWLFLSDQWV¶� FOLHQWV�� L�H��� WKH

FODVV�PHPEHUV���7KH�FRPSODLQW�QHYHU�DOOHJHV�DQ\�GLVSXWH�DJDLQVW�LQGLYLGXDO

3DUWLFLSDQWV�VXFK�DV�3UX�%DFKH���5DWKHU��WR�WKH�H[WHQW�WKDW�WKLV�FODVV�DFWLRQ

VXLW�LQYROYHV�WKH�3DUWLFLSDQWV��LW�LV�DV�QHJOLJHQW�MRLQW�YHQWXUHUV�ZLWK�'7&��ZLWK

'7&�EHLQJ� MRLQWO\� DQG� VHYHUDOO\� OLDEOH� IRU� WKH�GDPDJH� VXVWDLQHG�� �$V� LV� LWV

RSWLRQ��WKH�FODVV�KDV�FKRVHQ�WR�VXH�'7&�VSHFLILFDOO\�IRU�LWV�DFWLRQV�LQYROYLQJ

WKH�GLVWULEXWLRQ�RI�IXQGV�UHVXOWLQJ�IURP�WKH�3LOOVEXU\�WUDQVDFWLRQ���6LQFH�WKLV

LV�QRW�D�VXLW�E\�*ROGVWHLQ�LQGLYLGXDOO\�DJDLQVW�'7&��DQG�WKH�FODLPV�DVVHUWHG�LQ

WKH� FRPSODLQW� UDLVH� D� GLUHFW� FKDOOHQJH� WR� WKH� DFWLRQV� SHUIRUPHG� E\� '7&�

*ROGVWHLQ¶V�DOOHJHG�DJUHHPHQW�ZLWK�3UX�%DFKH� LV� LUUHOHYDQW�� �7KXV��EHFDXVH

'7&¶V� SHWLWLRQ� WR� FRPSHO� DUELWUDWLRQ� LV� EDVHG� HQWLUHO\� RQ� WKH� DJUHHPHQW

DOOHJHG�WR�H[LVW�EHWZHHQ�*ROGVWHLQ�DQG�3UX�%DFKH��LWV�SHWLWLRQ�PXVW�IDLO�

0RUHRYHU��DVVXPLQJ�DUJXHQGR�WKHUH�ZDV�DQ\�PHULW�WR�'7&¶V�HUURQHRXV

FRQWHQWLRQ�WKDW�DOO�RI�WKH�XQGHUO\LQJ�FODLPV�DULVH�IURP�*ROGVWHLQ¶V�EURNHUDJH
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DJUHHPHQW�ZLWK�3UX�%DFKH��'7&�KDV�IDLOHG�WR�RIIHU�HYLGHQFH�LQ�WKH�IRUP�RI�D

VLJQHG� FRS\� RI� WKH� DOOHJHG� DJUHHPHQW� EHWZHHQ� WKHVH� SDUWLHV�� � 5DWKHU�

DWWDFKHG� WR� LWV� SHWLWLRQ� WR� FRPSHO� DUELWUDWLRQ�� '7&� SURYLGHV� D� FRS\� RI� DQ

XQVLJQHG��3UX�%DFKH�³&OLHQW¶V�$JUHHPHQW�´�DQG�DUJXHV� WKDW� EHFDXVH� WKLV� LV

3UX�%DFKH¶V� VWDQGDUG� FOLHQW� DJUHHPHQW�� LW� PXVW� EH� WKH� VDPH� RQH� ZKLFK

JRYHUQV� WKH� EURNHUDJH� UHODWLRQVKLS� EHWZHHQ� *ROGVWHLQ� DQG� 3UX�%DFKH� DQG

WKXV� WKH� FRXUVH� RI� WKLV� DFWLRQ�� �:H� UHPLQG�'7&� WKDW� XQGHU� ������� RI� WKH

8QLIRUP�$UELWUDWLRQ�$FW�� LW� LV� DVVLJQHG� WKH� EXUGHQ� RI� GHPRQVWUDWLQJ� WKDW� D

YDOLG�DJUHHPHQW�WR�DUELWUDWH�H[LVWV�EHWZHHQ�WKH�SDUWLHV��DQG�WKDW�WKH�GLVSXWH

LV� ZLWKLQ� WKH� VFRSH� RI� WKH� DJUHHPHQW�� � ��� 3D�&�6�$�� �� �����D���0HVVD�

VXSUD�� � +HUH�� KRZHYHU�� DOWKRXJK� WKH� VROH� EDVLV� RI� '7&¶V� SHWLWLRQ� LV� DQ

DJUHHPHQW�EHWZHHQ�3UX�%DFKH�DQG�*ROGVWHLQ��WKHUH�LV�QR�HYLGHQFH�RI�UHFRUG

WKDW�DQ\�VXFK�DJUHHPHQW�H[LVWV���7KXV��ZH�DUH�XQDEOH�WR�GHWHUPLQH�HYHQ�LI

WKHUH�LV�DQ�DJUHHPHQW�EHWZHHQ�WKH�SDUWLHV�PXFK�OHVV�ZKHWKHU�WKH�FODLPV�DW

LVVXH�DUH�ZLWKLQ�LWV�VFRSH�

)XUWKHU�� DVVXPLQJ� WKDW� DQ� DUELWUDWLRQ� DJUHHPHQW� GRHV� H[LVW� EHWZHHQ

*ROGVWHLQ� DQG� 3UX�%DFKH�� ZH� ZRXOG� QHYHUWKHOHVV� FRQFOXGH� WKDW� '7&¶V

DWWHPSW�WR�DVVHUW�ULJKWV�XQGHU�DQ�DJUHHPHQW�WR�ZKLFK�LW�LV�QRW�D�SDUW\�PXVW

IDLO���2XU�UHVHDUFK�KDV�IDLOHG�WR�UHYHDO�DQ\�DXWKRULW\�RI�WKLV�&RPPRQZHDOWK

ZKLFK�JUDQWV�'7&��DV�D�QRQ�VLJQDWRU\�WR�DQ�DUELWUDWLRQ�DJUHHPHQW��WKH�ULJKW

WR�FRPSHO�DUELWUDWLRQ�EHWZHHQ�WKH�WZR�VLJQDWRULHV��3UX�%DFKH�DQG�*ROGVWHLQ�

SDUWLFXODUO\�JLYHQ�WKDW�3UX�%DFKH�LV�QRW�D�SDUW\�WR�WKH�XQGHUO\LQJ�OLWLJDWLRQ�
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7KH� FDVHV� UHOLHG� XSRQ� E\� '7&� WR� VXSSRUW� LWV� QRYHO� SURSRVLWLRQ� DUH� IURP

YDULRXV� IHGHUDO� FRXUWV� LQWHUSUHWLQJ� WKH� )HGHUDO� $UELWUDWLRQ� $FW�� DQG�

WKHUHIRUH��DUH�QRW�ELQGLQJ�DXWKRULW\���0RUHRYHU��HYHQ�LI�WKH�FLWHG�FDVHV�ZHUH

ELQGLQJ� RQ� WKLV� &RXUW�� QRQH� VWDQGV� IRU� WKH� SURSRVLWLRQ� ZKLFK� '7&� LV

DVVHUWLQJ�� �6HH�� H�J��� 5REHUVRQ� Y�� 7KH� 0RQH\� 7UHH� RI� $ODEDPD�� ���

)�6XSS�� ����� �0�'�� $OD�� ������QRQVLJQDWRU\� GHIHQGDQW� VRXJKW� WR� FRPSHO

DUELWUDWLRQ�ZLWK�VLJQDWRU\�SODLQWLII�DIWHU�VLJQDWRU\�GHIHQGDQWV�ZHUH�GLVPLVVHG

IURP� FDVH�� SHWLWLRQ� WR� FRPSHO� DUELWUDWLRQ� JUDQWHG� VLQFH� FODLPV� DJDLQVW

QRQVLJQDWRU\� GHIHQGDQW� DURVH� IURP� DQG� UHODWHG� VSHFLILFDOO\� WR� WKH� FRQWUDFW

EHWZHHQ�SODLQWLII� DQG� VLJQDWRU\�GHIHQGDQWV���3ULW]NHU�Y��0HUULOO� /\QFK�� �

)��G������ ��G�&LU�� ������KROGLQJ� FODLPV�RI� VLJQDWRU\�SODLQWLII� DJDLQVW� QRQ�

VLJQDWRU\� GHIHQGDQWV� PXVW� EH� DUELWUDWHG� EDVHG� RQ� DJHQF\� UHODWLRQVKLS

EHWZHHQ� VLJQDWRU\� DQG� QRQ�VLJQDWRU\� GHIHQGDQWV��� � +HUH�� 3UX�%DFKH� LV

QHLWKHU�D�SDUW\�WR�WKH�XQGHUO\LQJ�VXLW�QRU�LV�WKHUH�DQ\�DOOHJDWLRQ�WKDW�LW�LV�DQ

DJHQW� RU� SULQFLSDO� RI� '7&�� � 7KXV�� WKHVH� FDVHV� DUH� ERWK� QRQ�ELQGLQJ� DQG

LQRSSRVLWH�

)RU�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�WKDW�SRUWLRQ�RI�WKH�-XO\���������

RUGHU�GHQ\LQJ�'7&¶V�SHWLWLRQ�WR�FRPSHO�DUELWUDWLRQ�

2UGHU�DIILUPHG�


