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$SSHOODQW�� *HUDOG� 0F&DUWK\� �³0F&DUWK\´��� DVNV� XV� WR� GHWHUPLQH

ZKHWKHU� $SSHOOHH�� 'DQ� /HSRUH� 	� 6RQV� &R��� ,QF�� �³/HSRUH´��� TXDOLILHV� DV� D

VWDWXWRU\� HPSOR\HU�� � 6SHFLILFDOO\�� ZH� PXVW� DGGUHVV� /HSRUH¶V� ³VWDWXWRU\

HPSOR\HU´� VWDWXV� ZLWK� UHVSHFW� WR� $SSHOODQW�� ZKR� ZDV� DQ� HPSOR\HH� RI

/HSRUH¶V�VXEFRQWUDFWRU�RQ�WKH�FRQVWUXFWLRQ�VLWH�ZKHUH�WKH�LQMXULHV�RFFXUUHG�

8QGHU� WKH� ODZ� DV� LW� H[LVWV� LQ� WKLV� MXULVGLFWLRQ�� ZH� KROG� WKDW� /HSRUH� LV� D

³VWDWXWRU\�HPSOR\HU´�RI�LWV�VXEFRQWUDFWRU¶V�HPSOR\HH���$FFRUGLQJO\��ZH�DIILUP

WKH�WULDO�FRXUW¶V�JUDQW�RI�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�/HSRUH�RQ�WKDW�EDVLV�

7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�RI�WKLV�DSSHDO�DUH�DV�IROORZV�

,Q�0D\��������WKH�7UXVWHHV�RI�WKH�8QLYHUVLW\�RI�3HQQV\OYDQLD��³783´��HQWHUHG

5HWLUHG�-XVWLFH�DVVLJQHG�WR�WKH�6XSHULRU�&RXUW�
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LQWR� D� ZULWWHQ� FRQWUDFW� ZLWK� +HQGHUVRQ� &RQVWUXFWLRQ� &RPSDQ\�� ,QF�

�³+HQFR´��� � 3XUVXDQW� WR� WKH� FRQWUDFW�� +HQFR� ZDV� WR� VHUYH� DV� WKH

³FRQVWUXFWLRQ� PDQDJHU´� �JHQHUDO� FRQWUDFWRU�� RI� D� QHZ� FOLQLFDO� UHVHDUFK

EXLOGLQJ� WR� EH� EXLOW� RQ� WKH� 8QLYHUVLW\¶V� SUHPLVHV�� � +HQFR� KLUHG�PRUH� WKDQ

ILIW\�VXEFRQWUDFWRUV�WR�SHUIRUP�VHSDUDWH�SDUWV�RI�WKH�HODERUDWH�FRQVWUXFWLRQ

SURMHFW���/HSRUH�ZDV�RQH�RI�WKH�VXEFRQWUDFWRUV�KLUHG�E\�+HQFR���/HSRUH�ZDV

KLUHG� WR� SHUIRUP�H[WHULRU�PDVRQU\�ZRUN� RQ� WKH� EXLOGLQJ�� � /HSRUH� VLJQHG� D

FRQWUDFW�ZLWK�+HQFR�EXW�QRW�ZLWK�783���/HSRUH�WKHQ�HQJDJHG�+DPDGD�DV�LWV

VXEFRQWUDFWRU� WR� ZDWHUSURRI� WKH� EULFNIDFH� RI� WKH� EXLOGLQJ�� � +DPDGD� ZDV

ZRUNLQJ�XQGHU�D�YHUEDO�DJUHHPHQW�ZLWK�/HSRUH�RQ�D�WLPH�DQG�PDWHULDOV�EDVLV

DQG�KDG�QR�FRQWUDFW�ZLWK�HLWKHU�+HQFR�RU�783���+DPDGD�HPSOR\HG�0F&DUWK\�

D�URRIHU��DW�WKH�FRQVWUXFWLRQ�VLWH�

$V� UHTXLUHG�E\� LWV� FRQWUDFW�ZLWK�+HQFR��/HSRUH�HUHFWHG� VFDIIROGLQJ� WR

SHUIRUP� WKH� H[WHULRU� PDVRQU\� ZRUN�� LQFOXGLQJ� WKH� ZDWHUSURRILQJ� WR� EH

SHUIRUPHG�E\�+DPDGD���2Q�-XO\����������0F&DUWK\�ZDV�XS�RQ�WKH�VFDIIROGLQJ

LQVSHFWLQJ�D�SRUWLRQ�RI�WKH�MRE�ZKHQ�KH�OHDQHG�EDFN�DJDLQVW�WKH�FURVVEUDFHV

RI�WKH�VFDIIROGLQJ���7KH�VFDIIROGLQJ�JDYH�ZD\�DQG�0F&DUWK\�IHOO�VHYHQ�VWRULHV

WR� WKH� JURXQG�� �0F&DUWK\� VXVWDLQHG� VHYHUH� LQMXULHV� DQG� FROOHFWHG� ZRUNHUV¶

FRPSHQVDWLRQ� IURP� KLV� LPPHGLDWH� HPSOR\HU�� +DPDGD�� � 0F&DUWK\� WKHQ

EURXJKW� VXLW� DJDLQVW� RWKHU� FRQWUDFWRUV� RQ� WKH� VLWH�� LQFOXGLQJ� /HSRUH� DQG

+HQFR�� � 0F&DUWK\� DOVR� VXHG� WKH� VFDIIROGLQJ� PDQXIDFWXUHU�� :DFR

,QWHUQDWLRQDO�&RUSRUDWLRQ�
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$V� D� UHVXOW� RI� WKH� FODLP�� /HSRUH� MRLQHG� RWKHU� VXEFRQWUDFWRUV�� &XWOHU

&RQVWUXFWLRQ� &RPSDQ\� DQG� %XWOHU� 0DQXIDFWXULQJ� &RPSDQ\�� DV� DGGLWLRQDO

GHIHQGDQWV�� �(DFK�RI�WKH�DGGLWLRQDO�GHIHQGDQWV� ILOHG�D�PRWLRQ�IRU� VXPPDU\

MXGJPHQW�� �)ROORZLQJ�RUDO�DUJXPHQW��DOO� FRXQVHO�DJUHHG� WR� WKH�GLVPLVVDO�RI

WKH�DGGLWLRQDO�GHIHQGDQWV�DQG�RI�WKH�RULJLQDO�GHIHQGDQWV��H[FHSW�/HSRUH���7KH

WULDO�FRXUW�JUDQWHG�WKH�GLVPLVVHG�SDUWLHV¶�PRWLRQV�IRU�VXPPDU\�MXGJPHQW�LQ

VHSDUDWH�RUGHUV�HQWHUHG�RQ�-XO\������������)ROORZLQJ�IXUWKHU�RUDO�DUJXPHQW�

WKH�WULDO�FRXUW�DOVR�JUDQWHG�/HSRUH¶V�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�EDVHG�RQ

WKH�VWDWXWRU\�HPSOR\HU�GHIHQVH���0F&DUWK\�WLPHO\�ILOHG�WKLV�DSSHDO�

2Q�DSSHDO��0F&DUWK\�UDLVHV�WKH�IROORZLQJ�LVVXH�IRU�RXU�UHYLHZ�
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�0F&DUWK\¶V�%ULHI�DW����

3HQQV\OYDQLD�5XOHV�RI�&LYLO�3URFHGXUH��5XOH��������JRYHUQV�VXPPDU\

MXGJPHQW�DV�IROORZV�

58/(��������027,21

$IWHU� WKH� UHOHYDQW� SOHDGLQJV� DUH� FORVHG�� EXW� ZLWKLQ� VXFK
WLPH� DV� QRW� WR� XQUHDVRQDEO\� GHOD\� WULDO�� DQ\� SDUW\� PD\
PRYH� IRU� VXPPDU\� MXGJPHQW� LQ� ZKROH� RU� LQ� SDUW� DV� D
PDWWHU�RI�ODZ

��� ZKHQHYHU� WKHUH� LV� QR� JHQXLQH� LVVXH� RI� DQ\
PDWHULDO�IDFW�DV�WR�D�QHFHVVDU\�HOHPHQW�RI�WKH
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FDXVH� RI� DFWLRQ� RU� GHIHQVH� ZKLFK� FRXOG� EH
HVWDEOLVKHG� E\� DGGLWLRQDO� GLVFRYHU\� RU� H[SHUW
UHSRUW��RU

��� LI��DIWHU�WKH�FRPSOHWLRQ�RI�GLVFRYHU\�UHOHYDQW�WR
WKH�PRWLRQ��LQFOXGLQJ�WKH�SURGXFWLRQ�RI�H[SHUW
UHSRUWV�� DQ� DGYHUVH� SDUW\� ZKR� ZLOO� EHDU� WKH
EXUGHQ� RI� SURRI� DW� WULDO� KDV� IDLOHG� WR� SURGXFH
HYLGHQFH� RI� IDFWV� HVVHQWLDO� WR� WKH� FDXVH� RI
DFWLRQ� RU� GHIHQVH� ZKLFK� LQ� D� MXU\� WULDO� ZRXOG
UHTXLUH�WKH�LVVXHV�WR�EH�VXEPLWWHG�WR�D�MXU\�

3D�5�&�3���������� �$�SURSHU�JUDQW�RI� VXPPDU\� MXGJPHQW�GHSHQGV�XSRQ�DQ

HYLGHQWLDU\�UHFRUG�WKDW�HLWKHU�����VKRZV�WKH�PDWHULDO�IDFWV�DUH�XQGLVSXWHG�RU

����FRQWDLQV�LQVXIILFLHQW�HYLGHQFH�RI�IDFWV�WR�PDNH�RXW�D�SULPD�IDFLH�FDXVH�RI

DFWLRQ� RU� GHIHQVH�DQG�� WKHUHIRUH�� WKHUH� LV� QR� LVVXH� WR� EH� VXEPLWWHG� WR� WKH

MXU\�� � 3D�5�&�3�� ������� 1RWH�� �:KHUH� D�PRWLRQ� IRU� VXPPDU\� MXGJPHQW� LV

EDVHG� XSRQ� LQVXIILFLHQW� HYLGHQFH� RI� IDFWV�� WKH� DGYHUVH� SDUW\� PXVW� FRPH

IRUZDUG�ZLWK�HYLGHQFH�HVVHQWLDO�WR�SUHVHUYH�WKH�FDXVH�RI�DFWLRQ���,G���,I�WKH

QRQ�PRYLQJ�SDUW\�IDLOV�WR�FRPH�IRUZDUG�ZLWK�VXIILFLHQW�HYLGHQFH�WR�HVWDEOLVK

RU� FRQWHVW� D� PDWHULDO� LVVXH� WR� WKH� FDVH�� WKH� PRYLQJ� SDUW\� LV� HQWLWOHG� WR

MXGJPHQW�DV�D�PDWWHU�RI�ODZ���(UWHO�Y��3DWULRW�1HZV�&R�������3D���������

$��G��������������FHUW��GHQLHG��BBB�8�6��BBB������6�&W�����������/�(G��G�

������������ �7KH�QRQ�PRYLQJ�SDUW\�PXVW�DGGXFH�VXIILFLHQW�HYLGHQFH�RQ�DQ

LVVXH�HVVHQWLDO� WR� LWV� FDVH� DQG�RQ�ZKLFK� LW� EHDUV� WKH�EXUGHQ�RI� SURRI� VXFK

WKDW�D�MXU\�FRXOG�UHWXUQ�D�YHUGLFW�IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\���,G���$V

ZLWK�DOO�VXPPDU\�MXGJPHQW�FDVHV��WKH�FRXUW�PXVW�H[DPLQH�WKH�UHFRUG�LQ�WKH
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OLJKW�PRVW�IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\�DQG�UHVROYH�DOO�GRXEWV�DJDLQVW

WKH�PRYLQJ�SDUW\�DV�WR�WKH�H[LVWHQFH�RI�D�WULDEOH�LVVXH���,G�

8SRQ� DSSHOODWH� UHYLHZ�� ZH� DUH� QRW� ERXQG� E\� WKH� WULDO� FRXUW¶V

FRQFOXVLRQV�RI�ODZ��EXW�PD\�UHDFK�RXU�RZQ�FRQFOXVLRQV���/RQJ�Y��<LQJOLQJ�

���� $��G� ���� �3D�6XSHU�� ������� DSSHDO� GLVPLVVHG�� ����� 3D�� /(;,6� ���

������� �FLWLQJ� %XWWHUILHOG� Y�� *LXQWROL�� ���� $��G� ���� �3D�6XSHU�� ������

DSSHDO�GHQLHG������3D�����������$��G���������������,Q�UHYLHZLQJ�D�JUDQW�RI

VXPPDU\�MXGJPHQW��WKH�DSSHOODWH�&RXUW�PD\�GLVWXUE� WKH�WULDO� FRXUW¶V�RUGHU

RQO\�XSRQ�DQ�HUURU�RI�ODZ�RU�DQ�DEXVH�RI�GLVFUHWLRQ���,G���7KH�VFRSH�RI�UHYLHZ

LV�SOHQDU\�DQG�WKH�DSSHOODWH�&RXUW�DSSOLHV� WKH�VDPH�VWDQGDUG�IRU� VXPPDU\

MXGJPHQW� DV� WKH� WULDO� FRXUW�� �$OEULJKW� Y�� $ELQJWRQ� 0HPRULDO� +RVSLWDO�

����3D�����������$��G�������������

2Q�DSSHDO��0F&DUWK\�DUJXHV�WKDW�/HSRUH�PD\�QRW�DVVHUW�WKH�³VWDWXWRU\

HPSOR\HU´�GHIHQVH�WR�KLV�QHJOLJHQFH�FDXVH�RI�DFWLRQ�EHFDXVH�/HSRUH�LV�QRW�D

³VWDWXWRU\� HPSOR\HU´� DV� GHILQHG� E\� WKH� :RUNHUV¶� &RPSHQVDWLRQ� $FW�

6SHFLILFDOO\��0F&DUWK\�FODLPV�WKDW�/HSRUH�LV�QRW�D�³VWDWXWRU\�HPSOR\HU´�XQGHU

WKH�$FW� EHFDXVH� /HSRUH� ����ZDV�QRW�XQGHU� FRQWUDFW�ZLWK� WKH� RZQHU� RI� WKH

SUHPLVHV�RU�D�FRQWUDFWRU�LQ�WKH�SRVLWLRQ�RI�WKH�RZQHU������ZDV�QRW�RFFXS\LQJ

RU� FRQWUROOLQJ� DQ\� SRUWLRQ� RI� WKH� RZQHU¶V� SUHPLVHV�� DQG� ���� ZDV� QRW

UHVSRQVLEOH�IRU�SD\PHQW�RI�0F&DUWK\¶V�ZRUNHUV¶�FRPSHQVDWLRQ�EHQHILWV���:H

GLVDJUHH�
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6HFWLRQ����RI� WKH�:RUNHUV¶�&RPSHQVDWLRQ�$FW� GHILQHV� WKH� HPSOR\HUV¶

OLDELOLW\� WR� DQ� HPSOR\HH� RI� DQ� HPSOR\HH� RU� FRQWUDFWRU� SHUPLWWHG� WR� HQWHU

XSRQ�WKH�SUHPLVHV�DV�IROORZV�

$Q� HPSOR\HU� ZKR� SHUPLWV� WKH� HQWU\� XSRQ� SUHPLVHV
RFFXSLHG� E\� KLP� RU� XQGHU� KLV� FRQWURO� RI� D� ODERUHU� RU� DQ
DVVLVWDQW� KLUHG� E\� DQ� HPSOR\H� RU� FRQWUDFWRU�� IRU� WKH
SHUIRUPDQFH� XSRQ� VXFK� SUHPLVHV� RI� D� SDUW� RI� WKH
HPSOR\HU¶V�UHJXODU�EXVLQHVV�HQWUXVWHG�WR�VXFK�HPSOR\H�RU
FRQWUDFWRU�� VKDOO� EH� OLDEOH� WR� VXFK� ODERUHU� RU� DVVLVWDQW� LQ
WKH� VDPH� PDQQHU� DQG� WR� WKH� VDPH� H[WHQW� DV� KLV� RZQ
HPSOR\H�

��� 3�6�� ����� /DVFLR� Y�� %HOFKHU� 5RRILQJ� &RUS��� ���� $��G� ����� ���

�3D�6XSHU��������� � (PSOR\HHV�PD\�KDYH�PRUH� WKDQ�RQH� ³HPSOR\HU´� XQGHU

WKH� $FW� DQG� DOO� VXFK� HPSOR\HUV� DUH� HQWLWOHG� WR� LPPXQLW\� XQGHU� WKH� $FW

SURYLGHG� WKDW� WKH\� PHHW� WKH� UHTXLUHG� FRQGLWLRQV�� � 6HH� 3DVWRUH� Y�� $QMR

&RQVW��&R���,QF�������$��G�����3D�6XSHU��������

8QGHU� WKH� 3HQQV\OYDQLD� :RUNHUV¶� &RPSHQVDWLRQ� $FW�� D� FRQWUDFWRU�

QHHG�QRW�EH�WKH�JHQHUDO�FRQWUDFWRU�RQ�D�FRQVWUXFWLRQ�SURMHFW�WR�TXDOLI\�DV�D

VWDWXWRU\� HPSOR\HU�� � *UDQW� Y�� 5LYHUVLGH� &RUS��� ���� $��G� ����� ���

�3D�6XSHU���������DSSHDO�GHQLHG������3D�����������$��G���������������7KLV

&RXUW�KDV�VWDWHG�WKDW�D�JHQHUDO�FRQWUDFWRU¶V�VXEFRQWUDFWRU�RQ�D�FRQVWUXFWLRQ

SURMHFW�PD\�DOVR�TXDOLI\�DV�D� ³VWDWXWRU\� HPSOR\HU´�ZLWK� UHVSHFW� WR� LWV� RZQ

VXEFRQWUDFWRU¶V� HPSOR\HHV�� � ,G�� � 6HH� JHQHUDOO\� 7UDYDJOLD� Y�� &�+�

����������������������������������
�� 6HFWLRQ����RI� WKH�$FW� GHILQHV� ³FRQWUDFWRU´� WR� LQFOXGH� ³D� VXEFRQWUDFWRU� WR
ZKRP� D� SULQFLSDO� FRQWUDFWRU� KDV� VXEOHW� DQ\� SDUW� RI� WKH� ZRUN� ZKLFK� VXFK
SULQFLSDO�FRQWUDFWRU�KDV�XQGHUWDNHQ�´�����3�6�������
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6FKZHUWQHU�	�6RQ��,QF�������$��G������3D�6XSHU���������DSSHDO�GHQLHG�

����3D�����������$��G��������������)RU�D�FRQWUDFWRU�ZKR�LV�QRW�WKH�JHQHUDO

FRQWUDFWRU� WR� TXDOLI\� DV� D� ³VWDWXWRU\� HPSOR\HU´� RI� LWV� RZQ� VXEFRQWUDFWRU¶V

HPSOR\HHV��WKH�FRQWUDFWRU�PXVW�VDWLVI\�WKUHH�FRQGLWLRQV���6HH�*UDQW��VXSUD

DW������FLWLQJ�.LHIIHU�Y��:DOVK�&RQVWUXFWLRQ�&R�������)�6XSS�������(�'�

3D��������

)LUVW�� WKH� FRQWUDFWRU� PXVW� EH� XQGHU� FRQWUDFW� ZLWK� WKH� RZQHU� RI� WKH

SUHPLVHV� RU� ZLWK� D� FRQWUDFWRU� ZKR� LV� LQ� WKH� SRVLWLRQ� RI� WKH� RZQHU�� ,G�

6HFRQG�� WKH� FRQWUDFWRU� PXVW� EH� LQ� VROH� RU� FRPPRQ� FRQWURO� RI� WKH� MRE

SUHPLVHV� ZLWK� D� JHQHUDO� FRQWUDFWRU�� � ,G�� � 7KLUG�� WKH� FRQWUDFWRU� PXVW

VXEFRQWUDFW� D� SDUW� RI� LWV� UHJXODU� EXVLQHVV� WR� WKH� VXEFRQWUDFWRU� ZKRVH

HPSOR\HH� VXIIHUV� DQ� LQMXU\�� � ,G�� � ,Q� WKLV� FRQWH[W�� WKH� NH\� HOHPHQW� RI

VWDWXWRU\� HPSOR\HU� VWDWXV� LV� WKH� YHUWLFDO� UHODWLRQVKLS� EHWZHHQ� WKH� JHQHUDO

FRQWUDFWRU�� WKH� VXEFRQWUDFWRU�� DQG� WKH� VXE�VXEFRQWUDFWRU��ZKRVH� HPSOR\HH

ZDV� LQMXUHG�� � 6HH� JHQHUDOO\� *UDQW�� VXSUD�� 7UDYDJOLD�� VXSUD�� .LHIIHU�

VXSUD�� � 7KH� YHUWLFDO� UHODWLRQVKLS� LV� HVVHQWLDO� WR� WKH� WHVW� IRU� VWDWXWRU\

LPPXQLW\� EHFDXVH�� E\� YLUWXH� RI� WKH� YHUWLFDO� UHODWLRQVKLS�� DOO� RI� WKH

FRQWUDFWRUV�XS�WKH�ODGGHU�UHPDLQ�SRWHQWLDOO\�OLDEOH�XQGHU�WKH�$FW�IRU�SD\PHQW

RI�WKH�LQMXUHG�HPSOR\HH¶V�ZRUNHUV¶�FRPSHQVDWLRQ�EHQHILWV���6HH�0HQJLQLH�Y�

6DYLQH�� ��� $��G� ���� �3D�6XSHU�� ������ �ZKHUH� JHQHUDO� FRQWUDFWRU� DQG

VXEFRQWUDFWRU�KDYH�ZRUNHUV¶�FRPSHQVDWLRQ�LQVXUDQFH��VXEFRQWUDFWRU�PD\�EH

OLDEOH�IRU�:RUNHUV¶�FRPSHQVDWLRQ�EHQHILWV�RI�VXE�VXEFRQWUDFWRU¶V�HPSOR\HH��
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'DYLG�7RUUH\�	�$QGUHZ�(��*UHHQEHUJ��3HQQV\OYDQLD�:RUNHUV¶�&RPSHQVDWLRQ�

/DZ� DQG� 3UDFWLFH� �� ����� �ZKHUH� WKHUH� LV� YHUWLFDO� UHODWLRQVKLS� EHWZHHQ

JHQHUDO� FRQWUDFWRU�� VXEFRQWUDFWRU�� DQG� VXE�VXEFRQWUDFWRU�� VXE�

VXEFRQWUDFWRU¶V� HPSOR\HH� ORRNV� ³XS� WKH� ODGGHU´� WR� WKH� ILUVW� LQVXUHG

FRQWUDFWRU� WR� FROOHFW� ZRUNHUV¶� FRPSHQVDWLRQ� EHQHILWV��� � ,Q� WKH

FRQWUDFWRU�VXEFRQWUDFWRU�FRQWH[W��WKLV�&RXUW�KDV�UHFHQWO\�UHDIILUPHG�WKDW�WKLV

YHUWLFDO�UHODWLRQVKLS�SURYLGHV�LPPXQLW\�LQ�H[FKDQJH�IRU�WKH�SRWHQWLDO�OLDELOLW\

IRU�ZRUNHUV¶�FRPSHQVDWLRQ�EHQHILWV��UHJDUGOHVV�RI�ZKHWKHU�WKRVH�EHQHILWV�DUH

DFWXDOO\� SDLG� E\� WKH� SDUW\� FODLPLQJ� ³VWDWXWRU\� HPSOR\HU´� VWDWXV�� � /DVFLR�

VXSUD� DW� ���� �FLWLQJ� &UDQVKDZ� &RQVWUXFWLRQ� Y�� *KULVW�� ���� $��G� ���

�3D�6XSHU���������

,Q� WKH� LQVWDQW� FDVH�� +HQFR�� WKH� JHQHUDO� FRQWUDFWRU�� FRQWUDFWHG� ZLWK

/HSRUH�WR�SHUIRUP�WKH�H[WHULRU�PDVRQU\�ZRUN�UHTXLUHG�RQ�WKH�EXLOGLQJ�XQGHU

FRQVWUXFWLRQ�� � /HSRUH� ZDV� XQGHU� FRQWUDFW� ZLWK� WKH� JHQHUDO� FRQWUDFWRU

�+HQFR��ZKR�ZDV�D�FRQWUDFWRU�LQ�SRVLWLRQ�RI�WKH�RZQHU����6HH�*UDQW��VXSUD�

����������������������������������
��7KLV�&RXUW¶V�KROGLQJ�LQ�/DVFLR�PDNHV�FOHDU�WKDW�DFWXDO�SD\PHQW�RI�ZRUNHUV¶
FRPSHQVDWLRQ� EHQHILWV� LV� QRW� QHFHVVDU\� WR� DVVHUW� ³VWDWXWRU\� HPSOR\HU´
LPPXQLW\���,G��DW����������7KXV��0F&DUWK\¶V�DVVHUWLRQ�WKDW�/HSRUH�PD\�QRW
FODLP� ³VWDWXWRU\� HPSOR\HU´� VWDWXV� EHFDXVH� /HSRUH� GLG� QRW� DFWXDOO\� SD\
0F&DUWK\¶V� EHQHILWV� LV� QRW� DQ� DFFXUDWH� VWDWHPHQW� RI� FXUUHQW� 3HQQV\OYDQLD
ODZ�

��$OWKRXJK�0F&DUWK\�FLWHV�QR�FDVHV�LQ�VXSSRUW�WKHUHRI��KH�XUJHV�WKLV�&RXUW�WR
LQWHUSUHW� ³FRQWUDFWRU� LQ� WKH� SRVLWLRQ� RI� WKH� RZQHU´� WR� DSSO\� WR� WKH� UDUH
VLWXDWLRQ�ZKHQ�WKH�JHQHUDO�FRQWUDFWRU�RFFXSLHV�WKH�RZQHU¶V�SUHPLVHV�IRU�LWV
RZQ� EHQHILW�� RU� IRU� WKH� SXUSRVH� RI� FRQVWUXFWLQJ� DQ� LPSURYHPHQW� RQ� WKH
SUHPLVHV�IRU�LWV�RZQ�EHQHILW����0F&DUWK\¶V�%ULHI�DW�������)RU�D�VXEFRQWUDFWRU
WR� DVVHUW� ³VWDWXWRU\� HPSOR\HU´� VWDWXV�� WKH� ILUVW� VWHS� LV� WR� VKRZ� WKDW� WKH
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)XUWKHU�� /HSRUH� ZDV� LQ� FRPPRQ� FRQWURO� RI� WKH� MRE� SUHPLVHV� ZLWK

+HQFR��DV�/HSRUH�ZDV�LQ�FKDUJH�RI�WKH�H[WHULRU�PDVRQU\�SURMHFW�ZKLOH�+HQFR

UHPDLQHG� LQ� FKDUJH� RI� WKH� HQWLUH� FRQVWUXFWLRQ� SURMHFW��� � 6HH� 7UDYDJOLD�

VXSUD��*UDQW��VXSUD���6HH�'RXJKHUW\�Y��&RQGXLW�	�)RXQGDWLRQ�&RUS��

����$��G�����������3D�6XSHU���������DSSHDO�GHQLHG������3D�����������$��G

������������FLWLQJ�&ROORL�Y��3KLODGHOSKLD�(OHF��&R���VXSUD�DQG�'RQDOGVRQ

Y��&RPPRQZHDOWK��'HSW��RI�7UDQVS�������$��G����� �3D�&PZOWK�� ������

�KROGLQJ� WKDW� WKH� FRQWUDFWRU� QHHG� QRW� KDYH� H[FOXVLYH� FRQWURO� RI� WKH� MRE

SUHPLVHV�EXW�PXVW�VKRZ�DFWXDO�FRQWURO�RI�WKH�MRE�SUHPLVHV��QRW�MXVW�WKH�ULJKW

WR�FRQWURO����6HH�DOVR�3DVWRUH��VXSUD��VWDWLQJ�WKDW�WKH�FRQWUDFWRU�QHHG�QRW

KDYH� FRQWURO� RYHU� WKH� HQWLUH� MRE� SUHPLVHV�� EXW� RQO\� WKDW� SDUW� RI� WKH� MRE

�������������������������������������������������������������������������������������������������������������
VXEFRQWUDFWRU� LV� XQGHU� FRQWUDFW� ZLWK� WKH� RZQHU� RI� WKH� SUHPLVHV� RU� ZLWK� D
FRQWUDFWRU�LQ�WKH�SRVLWLRQ�RI�WKH�RZQHU���6HH�*UDQW��VXSUD���³&RQWUDFWRU�LQ
WKH�SRVLWLRQ�RI�WKH�RZQHU´�PHDQV�D�JHQHUDO�FRQWUDFWRU��ZKR�LV�XQGHU�FRQWUDFW
ZLWK� WKH� RZQHU�� RFFXSLHV� RU� FRQWUROV� WKH� RZQHU¶V� SUHPLVHV�� DQG� LV
HPSRZHUHG� E\� WKH� RZQHU� WR� VXEFRQWUDFW� LWV� UHJXODU� EXVLQHVV� DQG� SHUPLW
VXFK�VXEFRQWUDFWRUV�WR�HQWHU�WKH�SUHPLVHV���6HH�0F'RQDOG��VXSUD�DW�����
����$��DW�������7KLV�LQWHUSUHWDWLRQ�LV�FRQVLVWHQW�ZLWK�WKLV�&RXUW¶V�FDVHV�ZKLFK
VWDWH�WKDW�WKH�NH\�HOHPHQW�IRU�D�VXEFRQWUDFWRU�WR�FODLP�VWDWXWRU\�HPSOR\HU
VWDWXV� LV� WKH� YHUWLFDO� UHODWLRQVKLS� EHWZHHQ� WKH� JHQHUDO� FRQWUDFWRU�
VXEFRQWUDFWRU�� DQG� VXE�VXEFRQWUDFWRU�� � 6HH� 7UDYDJOLD�� VXSUD�� *UDQW�
VXSUD�

��7KLV�FDVH�UHTXLUHV�D�GHWHUPLQDWLRQ�RI�ZKHWKHU�D�VXEFRQWUDFWRU�PHHWV� WKH
HOHPHQW� RI� VROH� RU� FRPPRQ� FRQWURO� RYHU� WKH� MRE� SUHPLVHV�� � 7KHUH� DUH
QXPHURXV� FDVHV� LQWHUSUHWLQJ� WKLV� FRQFHSW� LQ� WKH� FRQWH[W� RI� D� JHQHUDO
FRQWUDFWRU�FODLPLQJ�³VWDWXWRU\�HPSOR\HU´�VWDWXV���$SSHOODQW�FLWHV�QR�DXWKRULW\
IRU� WKH�SURSRVLWLRQ�WKDW�D�GLIIHUHQW� VWDQGDUG� DSSOLHV�ZKHUH� D� VXEFRQWUDFWRU
DVVHUWV�³VWDWXWRU\�HPSOR\HU´�VWDWXV���7KHUHIRUH��ZH�ZLOO� ORRN� WR�WKH�FULWHULD
DSSOLHG� LQ� WKH� FRQWH[W� RI� D� JHQHUDO� FRQWUDFWRU¶V� DVVHUWLRQ� RI� ³VWDWXWRU\
HPSOR\HU´�VWDWXV�
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SUHPLVHV�ZKHUH�WKH�LQMXU\�RFFXUUHG�DQG�KROGLQJ�WKDW�FRQWURO�RYHU�SUHPLVHV�LV

HVWDEOLVKHG� ZKHUH� FRQWUDFWRU� KDG� UHVSRQVLELOLW\� DQG� DXWKRULW\� WR� GLUHFW�

PDQDJH� RU� RSHUDWH� WKH� FRQVWUXFWLRQ� SURMHFW� ZKHUH� WKH� LQMXU\� RFFXUUHG��

0LWFKHOO� Y��:�6�� &XPE\�	� 6RQV�� ,QF��� ���� )�6XSS�� ��� �(�'�3D�� ������

DIILUPHG�� ���� )��G� ���� ��UG� &LU�� ������ �VWDWLQJ� WKDW�� XQGHU� 3HQQV\OYDQLD

ODZ��HPSOR\HU�KDV�VXIILFLHQW�FRQWURO�RI�SUHPLVHV�ZKHUH�LW�KDV�FRQWURO�RI�DUHD

ZKLFK� HQFRPSDVVHV� VLWH� RI� DFFLGHQW��� � 0RUHRYHU�� 0F&DUWK\� VSHFLILFDOO\

DGPLWV� WKDW� /HSRUH� KDG� FRQWURO� RYHU� WKH� VFDIIROGLQJ� IURP� ZKLFK� 0F&DUWK\

IHOO���,Q�IDFW��/HSRUH�RZQHG�WKH�VFDIIROGLQJ�DQG�/HSRUH¶V�IRUHPHQ�GLUHFWHG�WKH

ZRUN� SHUIRUPHG� RQ� WKH� VFDIIROGLQJ� E\� +DPDGD�� � 7KXV�� ZH� FRQFOXGH� WKDW

/HSRUH�KDG�FRQWURO�RYHU�WKH�MRE�SUHPLVHV�ZKHUH�WKH�LQMXU\�RFFXUUHG��

)LQDOO\��IRU�D�FRQWUDFWRU�XQGHU�FRQWUDFW�ZLWK�WKH�JHQHUDO�FRQWUDFWRU�WR

PDLQWDLQ� VWDWXWRU\� HPSOR\HU� VWDWXV� ZLWK� UHVSHFW� WR� WKH� VXEFRQWUDFWRU¶V

HPSOR\HH�� WKH� FRQWUDFWRU� PXVW� VKRZ� WKDW� LW� VXEFRQWUDFWHG� D� SDUW� RI� LWV

UHJXODU�EXVLQHVV� WR�WKH�VXEFRQWUDFWRU�� �6HH�*UDQW�� VXSUD�� � 7KLV� VWDWXWRU\

����������������������������������
�
�0F&DUWK\� FLWHV�'RQDOGVRQ� Y�� &RPPRQZHDOWK�� 'HSW�� RI� 7UDQVS��� ���
$��G������3D�&PZOWK�������IRU�WKH�SURSRVLWLRQ�WKDW�WKH�VFDIIROGLQJ�LV�QRW�D
SDUW� RI� WKH� MRE� SUHPLVHV� EHFDXVH� LW� LV�PHUHO\� /HSRUH¶V� SHUVRQDO� SURSHUW\�
7KH�SRUWLRQ�RI�WKH�'RQDOGVRQ�RSLQLRQ�FLWHG�E\�0F&DUWK\�KDV�QR�UHOHYDQFH�WR
WKH� LQVWDQW� FDVH� DV� LW� DGGUHVVHG� DQ� LVVXH� LQYROYLQJ� WKH� LQWHUSUHWDWLRQ� RI
³SHUVRQDO�SURSHUW\´�IRU�SXUSRVHV�RI�VRYHUHLJQ�LPPXQLW\�XQGHU����3D�&�6�$�
��������E����,G��DW������ �:H�FRQFOXGH�WKDW�WKH�VFDIIROGLQJ�ZDV�SDUW�RI� WKH
MRE� SUHPLVHV� EHFDXVH� LW� ZDV� DQ� LQWHJUDO� SDUW� RI� WKH� FRQVWUXFWLRQ� VLWH�
DWWDFKHG� WR� WKH� EXLOGLQJ�� DQG� QHFHVVDU\� WR� WKH� FRPSOHWLRQ� RI� +HQFR¶V�
/HSRUH¶V�DQG�+DPDGD¶V�FRQWUDFWXDO�REOLJDWLRQV�
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UHTXLUHPHQW�LV�PHW�ZKHQ�WKH�VXEFRQWUDFWHG�ZRUN� LV�DQ�REOLJDWLRQ�DVVXPHG

E\� D� SULQFLSDO� FRQWUDFWRU� XQGHU� LWV� FRQWUDFW�ZLWK� WKH� RZQHU�� RU� RQH� LQ� WKH

SRVLWLRQ� RI� DQ� RZQHU�� � 2¶%R\OH� Y�� -�&�$�� &RUS��� ���� $��G� ����� ���

�3D�6XSHU�� ������ �FLWLQJ� -DPLVRQ� Y��:HVWLQJKRXVH� (OHFWULF� &RUS��� ���

)��G������������G�&LU���������:HUQHU�Y��%LJ�6N\�6KRS������)�6XSS������

�����(�'��3D���������

+HUH��783�HPSOR\HG�+HQFR�DV�WKH�JHQHUDO�FRQWUDFWRU�IRU�D�QHZ�FOLQLFDO

UHVHDUFK� EXLOGLQJ�� � +HQFR� FRQWUDFWHG� ZLWK� /HSRUH� WR� SHUIRUP� WKH� H[WHULRU

PDVRQU\�ZRUN�RQ�WKH�EXLOGLQJ���/HSRUH�WKHQ�VXEFRQWUDFWHG�ZLWK�+DPDGD�WR

ZDWHUSURRI�WKH�H[WHULRU�PDVRQU\�ZRUN�WKDW�/HSRUH�KDG�FRPSOHWHG�SXUVXDQW

WR�LWV�FRQWUDFW�ZLWK�+HQFR���7KXV��WKH�UHTXLVLWH�YHUWLFDO�UHODWLRQVKLS�EHWZHHQ

+HQFR�� /HSRUH�� DQG� +DPDGD� LV� HVWDEOLVKHG�� � %\� YLUWXH� RI� WKDW� YHUWLFDO

UHODWLRQVKLS��+HQFR� DQG� /HSRUH�ZHUH� HDFK� SRWHQWLDOO\� OLDEOH� IRU� 0F&DUWK\¶V

:RUNHUV¶�FRPSHQVDWLRQ�EHQHILWV�LI�+DPDGD�GLG�QRW�SURYLGH�WKRVH�EHQHILWV�IRU

0F&DUWK\�� � 6HH� 0HQJLQLH�� VXSUD�� � 3XUVXDQW� WR� 3HQQV\OYDQLD� ODZ��� ZH

����������������������������������
�� 6WDWXWRU\� HPSOR\HU� LPPXQLW\� KDV� EHHQ� FULWLFL]HG� DV� DEVROYLQJ� WKH
FRQWUDFWRU� RI� DQ\� DQG� DOO� UHVSRQVLELOLW\� IRU� QHJOLJHQW� RU� JURVVO\� QHJOLJHQW
FRQGXFW�ZLWKRXW�LPSRVLQJ�WKH�FRUUHVSRQGLQJ�GXW\�WR�FRPSHQVDWH�WKH�LQMXUHG
ZRUNHU�� �+RZHYHU�� WKH� VWDWXWRU\� VFKHPH� IURP�ZKLFK� WKH� FRPPRQ� ODZ� WRUW
LPPXQLW\� DULVHV�PDNHV� HDFK� RI� WKH� YHUWLFDOO\� UHODWHG� FRQWUDFWRUV� OLDEOH� IRU
ZRUNHUV¶�FRPSHQVDWLRQ�EHQHILWV�XQWLO�VXFK�EHQHILWV�DUH�SDLG�E\�RQH�RI�WKHP�
,Q�HIIHFW��HDFK�YHUWLFDOO\�UHODWHG�FRQWUDFWRU�VWDQGV�LQ�WKH�VDPH�VKRHV�DV�WKH
LPPHGLDWH�HPSOR\HU�RI� WKH� LQMXUHG�ZRUNHU�ZLWK� UHVSHFW�WR�ERWK� OLDELOLW\� IRU
EHQHILWV� DQG� LPPXQLW\� IURP� VXLW� XQGHU� D� FRPPRQ� ODZ� WRUW� ODZ�� � 7KH
HPSOR\HH�FRYHUHG�E\�WKH�$FW�H[FKDQJHV�KLV�KHU�FODLPV�DW�ODZ��ZKLFK�PD\�EH
GLIILFXOW�WR�SURYH�DQG�WLPH�FRQVXPLQJ��IRU�VXEVWDQWLDOO\�FHUWDLQ�FRPSHQVDWLRQ
XQGHU�WKH�$FW�IRU�LQMXULHV�VXVWDLQHG�RQ�WKH�MRE���:KLOH�WKH�DUJXPHQWV�IRU�DQG
DJDLQVW� VWDWXWRU\� LPPXQLW\� DERXQG�� ZH� UHFRJQL]H� WKDW� WKH� LPPXQLW\
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FRQFOXGH�WKDW�/HSRUH�LV�HQWLWOHG�WR�VWDWXWRU\�HPSOR\HU�VWDWXV�� �6HH�/DVFLR�

VXSUD��*UDQW�VXSUD��KROGLQJ�WKDW�VXEFRQWUDFWRU�FRXOG�QRW�FODLP�³VWDWXWRU\

HPSOR\HU´� VWDWXV� ZKHUH� YHUWLFDO� UHODWLRQVKLS� EHWZHHQ� JHQHUDO� FRQWUDFWRU�

VXEFRQWUDFWRU��DQG�VXE�VXEFRQWUDFWRU�ZDV�QRW�HVWDEOLVKHG��

%DVHG�XSRQ�WKH�IRUHJRLQJ��ZH�DIILUP�WKH�RUGHU�RI�WKH�WULDO�FRXUW��ZKLFK

JUDQWHG�VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�/HSRUH�

2UGHU�DIILUPHG�

�������������������������������������������������������������������������������������������������������������
SURYLGHG� XQGHU� WKH� $FW� LQYROYHV� WKH� EDODQFLQJ� RI� QXPHURXV� FRPSOLFDWHG
LVVXHV�DQG�FDQQRW�EH�YLHZHG�RQO\� IURP�WKH�SRVLWLRQ� RI� WKH� LQMXUHG�ZRUNHU�
7KXV��XQWLO� WKH� OHJLVODWXUH�DPHQGV�WKH�$FW�RU� WKH�6XSUHPH�&RXUW�RYHUUXOHV
WKH� FDVHV� FLWHG� KHUHLQ�� 3HQQV\OYDQLD� ODZ� SHUPLWV� WKH� VWDWXWRU\� HPSOR\HU
LPPXQLW\�WR�EDU�0F&DUWK\¶V�FRPPRQ�ODZ�WRUW�FODLPV�DJDLQVW�/HSRUH�


