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$SSHOODQW��&KDUOHV�6KRWZHOO��-U���DVNV�XV�WR�GHWHUPLQH�ZKHWKHU�WKH�WULDO

FRXUW�HUUHG�ZKHQ�LW�DGPLWWHG�³FRXUVH�RI�FRQGXFW´�WHVWLPRQ\�DW�WULDO��ZKHQ�LW

GHQLHG� DSSHOODQW¶V� PRWLRQ� IRU� D� PLVWULDO� EDVHG� RQ� DOOHJHG� UHIHUHQFHV� WR

DSSHOODQW¶V�SRVW�DUUHVW�VLOHQFH��DQG��ZKHQ�LW�LPSRVHG�DQ�RUGHU�RI�UHVWLWXWLRQ

GHVSLWH� WKH� RXWFRPH� RI� DSSHOODQW¶V� SHUVRQDO� EDQNUXSWF\� SURFHHGLQJV�� � :H

KROG�WKDW�WKH�WULDO�FRXUW�SURSHUO\�DGPLWWHG�WKH�WHVWLPRQ\�RI�'HWHFWLYH�+RGJH

UHJDUGLQJ�KLV�LQYHVWLJDWLRQ���:H�DOVR�KROG�WKDW�WKH�SURVHFXWRU¶V�TXHVWLRQV�GLG

QRW�YLRODWH�DSSHOODQW¶V�FRQVWLWXWLRQDO�ULJKW�WR�UHPDLQ�VLOHQW���)LQDOO\��ZH�KROG

WKDW�DSSHOODQW¶V�VHQWHQFH�RI�UHVWLWXWLRQ�LV�QRW�YRLG�DV�D�UHVXOW�RI�KLV�SHUVRQDO

EDQNUXSWF\� SURFHHGLQJV�� � $FFRUGLQJO\�� ZH� DIILUP� DSSHOODQW¶V� MXGJPHQW� RI

VHQWHQFH�

7KH�UHOHYDQW�IDFWV�DQG�SURFHGXUDO�KLVWRU\�DUH�DV�IROORZV���,Q�'HFHPEHU

RI� ������ DSSHOODQW� UHSUHVHQWHG� KLPVHOI� DV� D� OLFHQVHG� VHFXULWLHV� EURNHU� WR
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'RQQD�*XUED���$SSHOODQW�NQHZ�0V��*XUED�EHFDXVH�KH�SUHYLRXVO\�KDG�DJUHHG

WR�LQVWDOO�D� IXUQDFH�IRU�KHU�LQ�KHU�KRPH�� �$SSHOODQW�WROG�0V��*XUED�WKDW�KH

ZDV� WKH�SUHVLGHQW�RI�D�FRPSDQ\�QDPHG�6KRUH�$VVRFLDWHV� ,QY��� ,QF���ZKLFK

LQYHVWHG� LQ� YDULRXV� FRPPRGLWLHV�� � $SSHOODQW� FRQYLQFHG� KHU� WKDW� VKH� FRXOG

VLJQLILFDQWO\� LQFUHDVH� KHU� PRQH\� ZLWK� OLWWOH� ULVN� E\� LQYHVWLQJ� LW� ZLWK� KLP�

%HWZHHQ�'HFHPEHU���������DQG�-DQXDU\�����������0V��*XUED�ZURWH�FKHFNV

WR� DSSHOODQW� WRWDOLQJ� RYHU� ������������ZKLFK� DSSHOODQW� SURPLVHG� WR� UHSD\�

0V��*XUED�ZDV�WR�UHFHLYH�ZHHNO\�LQWHUHVW�RQ�KHU�LQYHVWPHQW�DQG�WKH�UHWXUQ

RI�WKH�EDODQFH�RI�KHU�PRQH\��RQFH�WKH�LQYHVWPHQW�SHULRG�HQGHG���$SSHOODQW

ZURWH� VHYHQ� FKHFNV� WR� 0V�� *XUED� DV� ³VHFXULW\´� IRU� WKH� PRQH\� VKH� KDG

LQYHVWHG�ZLWK�KLP���0HDQZKLOH��DSSHOODQW�ILOHG�D�SHUVRQDO�EDQNUXSWF\�SHWLWLRQ

RQ� -DQXDU\� ��� ������ DOOHJHGO\� OLVWLQJ� 0V�� *XUED� DV� DQ� XQVHFXUHG� GHEW� LQ

GLVSXWH�LQ�WKH�DPRXQW�RI������������

:KHQ�0V��*XUED�DWWHPSWHG�WR�FDVK�DSSHOODQW¶V�FKHFNV�RQ�-DQXDU\����

������ WKH� EDQN� UHIXVHG� WKH� FKHFNV� EHFDXVH� DSSHOODQW¶V� DFFRXQWV� GLG� QRW

KDYH�VXIILFLHQW�IXQGV�WR�FRYHU�DQ\�RI�WKH�FKHFNV���0V��*XUED�DOVR�FRQWDFWHG

DSSHOODQW�LQ�DQ�HIIRUW�WR�UHFODLP�KHU�RULJLQDO�LQYHVWPHQW�� �$SSHOODQW�GLG�QRW

UHWXUQ� 0V�� *XUED¶V� PRQH\� DQG� FHDVHG� WR� UHVSRQG� WR� KHU� WHOHSKRQH

PHVVDJHV�� � $V� D� UHVXOW�� RQ� )HEUXDU\� ��� ������ 0V�� *XUED� FRQWDFWHG� WKH

1RUWKXPEHUODQG�&RXQW\�'LVWULFW�$WWRUQH\¶V�&RQVXPHU�$IIDLUV�2IILFH�UHJDUGLQJ

DSSHOODQW¶V�IDLOXUH�WR�UHWXUQ�KHU�PRQH\�
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)ROORZLQJ� DQ� LQYHVWLJDWLRQ� E\� WKH� 1RUWKXPEHUODQG� &RXQW\� 'LVWULFW

$WWRUQH\¶V�2IILFH��'HWHFWLYH�-DPHV�+RGJH�ILOHG�D�FULPLQDO� FRPSODLQW�DJDLQVW

DSSHOODQW�RQ�0D\�����������7KH�FRPSODLQW�FKDUJHG�DSSHOODQW�ZLWK�VL[�FRXQWV

RI� WKHIW� E\� GHFHSWLRQ��� VL[� FRXQWV� RI� WKHIW� E\� IDLOXUH� WR� PDNH� UHTXLUHG

GLVSRVLWLRQ�RI�IXQGV���DQG�WKUHH�FRXQWV�RI�VHFXULWLHV�YLRODWLRQV����2Q�0D\����

������DSSHOODQW�ZDV�DUUHVWHG�DQG��RQ�6HSWHPEHU����������KH�ZDV�DUUDLJQHG

EHIRUH�WKH�GLVWULFW�PDJLVWUDWH�

2Q� 0DUFK� ���� ������ D� MXU\� WULDO� FRPPHQFHG� EHIRUH� WKH� +RQRUDEOH

%DUU\� )�� )HXGDOH�� 3UHVLGHQW� -XGJH�� SUHVLGLQJ�� � $W� WULDO�� DSSHOODQW¶V� FRXQVHO

REMHFWHG�WR�WHVWLPRQ\�SURYLGHG�E\�'HWHFWLYH�+RGJH��WKH�LQYHVWLJDWLQJ�RIILFHU�

DV�D�ORQJ�KHDUVD\�QDUUDWLYH�SURKLELWHG�E\�HVWDEOLVKHG�3HQQV\OYDQLD�ODZ���,Q

DGGLWLRQ�� DSSHOODQW¶V� FRXQVHO� DOVR� REMHFWHG� WR� TXHVWLRQV� E\� WKH

&RPPRQZHDOWK��DQG�WHVWLPRQ\�E\�'HWHFWLYH�+RGJH��ZKLFK�DOOHJHGO\�UHIHUUHG

WR� DSSHOODQW¶V� SRVW�DUUHVW� VLOHQFH�� � 2Q�0DUFK����� ������ WKH� MXU\� FRQYLFWHG

DSSHOODQW�RI�VL[�FRXQWV�RI�WKHIW�E\�GHFHSWLRQ��VL[�FRXQWV�RI�WKHIW�E\�IDLOXUH�WR

PDNH�UHTXLUHG�GLVSRVLWLRQ�RI�IXQGV��DQG�RQH�FRXQW�RI�YLRODWLQJ�WKH�6HFXULWLHV

$FW���$SSHOODQW�ILOHG�SRVW�WULDO�PRWLRQV�VHHNLQJ�D�QHZ�WULDO�DQG�PRGLILFDWLRQ�RI

KLV� VHQWHQFH�� 7KH� WULDO� FRXUW� GHQLHG� WKHVH�PRWLRQV�� � $SSHOODQW� WLPHO\� ILOHG

WKLV�DSSHDO�

$SSHOODQW�UDLVHV�WKH�IROORZLQJ�LVVXHV�LQ�WKLV�DSSHDO�

����������������������������������
�����3D�&�6�$��������D���������
�����3D�&�6�$��������D��
�����3�6������������������������
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�$SSHOODQW¶V�%ULHI�DW����

2XU�VWDQGDUG�IRU�UHYLHZLQJ�WKH�WULDO�FRXUW¶V�GHQLDO�RI�D�PRWLRQ�IRU�QHZ

WULDO� LV� ZKHWKHU� WKH� WULDO� FRXUW� DEXVHG� LWV� GLVFUHWLRQ�� � &RPPRQZHDOWK� Y�

5RGULJXH]������3D�6XSHU����������������$��G��������������������DSSHDO

GHQLHG������3D�����������$��G���������������6HH�DOVR�&RPPRQZHDOWK�Y�

3LUHOD�� ����3D�6XSHU�� ���� ����$��G�������������DSSHDO�GHQLHG�� ���� 3D�

���������$��G��������������³8QOHVV�WKHUH�DUH�IDFWV�DQG�LQIHUHQFHV�RI�UHFRUG

WKDW� GLVFORVH� D� SDOSDEOH� DEXVH� RI� GLVFUHWLRQ�� WKH� WULDO� MXGJH¶V� UHDVRQLQJ

VKRXOG� JRYHUQ�´� �&RPPRQZHDOWK� Y�� %HW]�� ���� 3D�6XSHU�� ����� ����� ���

$��G� ����� ���� �������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ����

�������FLWLQJ� &RPPRQZHDOWK� Y�� %URZQ�� ���� 3D�� ����� ����� ���� $��G

�������������������
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,Q� KLV� ILUVW� LVVXH�� DSSHOODQW� DUJXHV� WKDW� WKH� WULDO� FRXUW� HUUHG�ZKHQ� LW

GHQLHG�KLV�PRWLRQ� IRU� D�QHZ� WULDO� EDVHG�RQ�DQ�REMHFWLRQDEOH�� ORQJ�KHDUVD\

QDUUDWLYH� E\� 'HWHFWLYH� +RGJH�� � $SSHOODQW� DVVHUWV� WKDW� WKH� QDUUDWLYH� ZDV

XQGXO\�SUHMXGLFLDO�DV�LW�LQFOXGHG�VWDWHPHQWV�RI�D�KLJKO\�LQFULPLQDWLQJ�QDWXUH

ZKLFK�ZHUH�OLNHO\�XQGHUVWRRG�E\�WKH� MXU\�DV�SURRI�RI�DSSHOODQW¶V�JXLOW�� �:H

GLVDJUHH�

7KH� DGPLVVLRQ� RU� H[FOXVLRQ� RI� HYLGHQFH� LV� D� PDWWHU� IRU� WKH� VRXQG

GLVFUHWLRQ�RI�WKH� WULDO� MXGJH�� �&RPPRQZHDOWK�Y��6WULQJHU������3D�6XSHU�

��������������$��G��������������������DSSHDO�GHQLHG������3D����������

$��G���������������$EVHQW�DQ�DEXVH�RI�GLVFUHWLRQ�VXFK�D�UXOLQJ�ZLOO�QRW�EH

GLVWXUEHG�� �,G�� �6HH�DOVR�&RPPRQZHDOWK�Y��*ORYHU������3D�6XSHU������

����$��G�������������

7KH� HVWDEOLVKHG� GHILQLWLRQ� RI� KHDUVD\� LV� DQ� RXW� RI� FRXUW� VWDWHPHQW

RIIHUHG�WR�SURYH�WKH�WUXWK�RI�WKH�PDWWHU�DVVHUWHG���&RPPRQZHDOWK�Y��(OOLV�

���� $��G� ����� ���� �3D�6XSHU�� ������FLWLQJ� &RPPRQZHDOWK� Y�� &ROOD]R�

����3D�6XSHU����������$��G����������������&HUWDLQ�RXW�RI�FRXUW�VWDWHPHQWV

RIIHUHG�WR�H[SODLQ�D�FRXUVH�RI�FRQGXFW�DUH�DGPLVVLEOH�DV�DQ�H[FHSWLRQ�WR�WKH

KHDUVD\�UXOH�DV�WKHVH�VWDWHPHQWV�DUH�QRW�RIIHUHG�IRU�WKH�WUXWK�RI�WKH�PDWWHUV

DVVHUWHG��WKH\�DUH�RIIHUHG�WR�VKRZ�LQIRUPDWLRQ�XSRQ�ZKLFK�WKH�SROLFH�DFWHG�

,G���6WDWHPHQWV�DGPLWWHG�WR�H[SODLQ�D�FRXUVH�RI�SROLFH�FRQGXFW�DUH�VXEMHFW�WR

D�EDODQFH�WR�EH�VWUXFN�EHWZHHQ� WKH�GDQJHUV�RI�KHDUVD\�WHVWLPRQ\�DQG� WKH

QHHG� WR� H[SODLQ� ZK\� WKH� SROLFH� SXUVXHG� D� JLYHQ� FRXUVH� RI� DFWLRQ�
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&RPPRQZHDOWK� Y�� 3DOVD�� ���� 3D�� ����� ���� $��G� ���� �������� � 7KLV

EDODQFLQJ� SURFHVV� LV�� RI� FRXUVH�� JRYHUQHG� E\� WKH� WULDO� FRXUW¶V� GLVFUHWLRQ�

ZKLFK�ZLOO� QRW� EH�GLVWXUEHG�RQ�DSSHDO�� DEVHQW� DQ�DEXVH� RI� WKDW� GLVFUHWLRQ�

,G�

:HOO�VHWWOHG� 3HQQV\OYDQLD� ODZ� VWDWHV� WKDW� DQ� DSSHOODQW� PXVW� VSHFLI\

ZKHUH� ZLWKLQ� WKH� FHUWLILHG� UHFRUG� WKH� FKDOOHQJHG� WHVWLPRQ\� DSSHDUV�

&RPPRQZHDOWK�Y��*UD\������3D�6XSHU��������������$��G����������������

�FLWLQJ� 3D�5�$�3�� �����F���� � 2WKHUZLVH�� WKH� LVVXH� LV� ZDLYHG�� � ,G�� � ,Q� WKH

LQVWDQW� FDVH�� DSSHOODQW� SUHVHQWV� D� VKRUW�� JHQHUDO� VWDWHPHQW� WKDW� WKH

WHVWLPRQ\� RI� 'HWHFWLYH� +RGJH� ZDV� D� ORQJ� KHDUVD\� QDUUDWLYH� VXEMHFW� WR

H[FOXVLRQ�XQGHU�&RPPRQZHDOWK�Y��3DOVD��VXSUD���$SSHOODQW�WKHQ�FLWHV�WR

WZR� VSHFLILF� LQVWDQFHV� LQ� WKH� UHFRUG�� ZKLFK� KH� ILQGV� REMHFWLRQDEOH�

$FFRUGLQJO\��ZH�ZLOO�H[DPLQH�WKRVH�VSHFLILF�UHIHUHQFHV�WR�WKH�WULDO�WHVWLPRQ\�

6HH�&RPPRQZHDOWK�Y��*UD\��VXSUD�

$W� WULDO�� 'HWHFWLYH� +RGJH� WHVWLILHG� WKDW�� DV� SDUW� RI� WKH� LQYHVWLJDWLRQ�

0UV��'HURPHGL��WKH�'LUHFWRU�RI�WKH�&RQVXPHU�$IIDLUV�2IILFH��VHQW�D�FHUWLILHG

OHWWHU� WR� DSSHOODQW�� � 'HWHFWLYH� +RGJH� H[SODLQHG� WKDW� KH� ZDV� SHUVRQDOO\

IDPLOLDU�ZLWK� WKH� DFWLRQV� WDNHQ�E\� WKH�&RQVXPHU�$IIDLUV�2IILFH� LQ� WKLV� FDVH

DQG� VSHFLILFDOO\�ZLWK� UHVSHFW� WR� DSSHOODQW�� �'HWHFWLYH�+RGJH� GLG� QRW� WHVWLI\

UHJDUGLQJ�WKH�FRQWHQW�RI� WKH� OHWWHU�� � ,QVWHDG��WKH�DFWLRQV�RI�0UV��'HURPHGL

ZHUH� UHIHUHQFHG� RQO\� LQ� JHQHUDO� WHUPV� DV� D� OLPLWHG� SDUW� RI� WKH� RYHUDOO

LQYHVWLJDWLRQ�RI� WKH�YLFWLP¶V� FRPSODLQW�� � 7KXV�� WKH� WHVWLPRQ\� UHJDUGLQJ� WKH



-�$��������

�����

VHQGLQJ�RI�WKH�FHUWLILHG�OHWWHU�ZDV�QRW�H[FOXGDEOH�XQGHU�&RPPRQZHDOWK�Y�

3DOVD��VXSUD�

$W�WULDO��'HWHFWLYH�+RGJH�DOVR�WHVWLILHG�WKDW��GXULQJ�KLV�LQYHVWLJDWLRQ��KH

KDG� PDQDJHG� WR� REWDLQ� D� FRS\� RI� D� OHDVH� DJUHHPHQW� EHWZHHQ� 6KRUH

$VVRFLDWHG�,QYHVWPHQWV��,QF��DQG�D�SHUVRQ�QDPHG�.HYLQ�.QRXVH���$SSHOODQW

GLG�QRW�REMHFW�WR�WKLV�SDUWLFXODU�WHVWLPRQ\�DW�WULDO���7KHUHIRUH��WKH�LVVXH�KDV

QRW�EHHQ�SURSHUO\�SUHVHUYHG�IRU�DSSHDO���6HH�JHQHUDOO\�&RPPRQZHDOWK�Y�

3HDUVRQ�� ���� 3D�6XSHU�� ����� ����� ���� $��G� ����� ���� �������� DSSHDO

GHQLHG������3D�����������$��G������������

0RUHRYHU�� WKH� WHVWLPRQ\� UHJDUGLQJ� WKH� OHDVH� GLG� QRW� GHOYH� LQWR� WKH

QDWXUH�RU�GHWDLOV�RI� WKH�OHDVH�RU�LQFOXGH�DQ\�VWDWHPHQWV�DOOHJHGO\�PDGH�E\

0U��.QRXVH���7R�WKH�FRQWUDU\��WKLV�WHVWLPRQ\�ZDV�DOVR�OLPLWHG�WR�DQG�RIIHUHG

LQ�WKH�FRQWH[W�RI�'HWHFWLYH�+RGJH¶V� LQYHVWLJDWLRQ�RI�0V��*XUED¶V�FRPSODLQW�

7KXV�� WKH� OHDVH� WHVWLPRQ\� ZDV� QRW� H[FOXGDEOH� XQGHU� &RPPRQZHDOWK� Y�

3DOVD��VXSUD���$FFRUGLQJO\��DSSHOODQW¶V�ILUVW�LVVXH�ZDUUDQWV�QR�UHOLHI�

,Q� KLV� VHFRQG� LVVXH�� DSSHOODQW� DUJXHV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ

UHIXVLQJ� WR�JUDQW�D�PLVWULDO�DV�D� UHVXOW�RI�'HWHFWLYH�+RGJH¶V� FRPPHQW� WKDW

DSSHOODQW�KDG�QRW�UHVSRQGHG�WR�WKH�'HWHFWLYH¶V�LQYHVWLJDWLRQ���7KLV�FRPPHQW�

DSSHOODQW�FODLPV��UDLVHG�DQ�LQIHUHQFH�WKDW�DSSHOODQW�KDG�D�GXW\�WR�UHVSRQG�WR

WKH�LQYHVWLJDWLRQ���7KHUHIRUH��DQ\�UHIHUHQFH�WR�DSSHOODQW¶V�IDLOXUH�WR�UHVSRQG

WR�WKH�LQYHVWLJDWLRQ�ZDV�XQGXO\�SUHMXGLFLDO�� �$SSHOODQW�DOVR�DUJXHV� WKDW� WKH

&RPPRQZHDOWK� SXUVXHG� D� OLQH� RI� TXHVWLRQV� WKDW� FRXOG� DUJXDEO\� UDLVH� DQ



-�$��������

�����

LPSHUPLVVLEOH� LQIHUHQFH� UHJDUGLQJ� DSSHOODQW¶V� SRVW�DUUHVW� VLOHQFH��� � :H

GLVDJUHH�ZLWK�HDFK�RI�WKHVH�FRQWHQWLRQV�

³,W�LV�D�FOHDU�YLRODWLRQ�RI�WKH�DFFXVHG¶V�FRQVWLWXWLRQDO�ULJKW�DJDLQVW�VHOI�

LQFULPLQDWLRQ� WR� PDNH� D� UHIHUHQFH� DW� WULDO� WR� KLV� VLOHQFH� ZKLOH� LQ� SROLFH

FXVWRG\�´� �&RPPRQZHDOWK�Y��3HDUVRQ��VXSUD� �TXRWLQJ�&RPPRQZHDOWK

Y�� +ROORPDQ�� ���� 3D�6XSHU�� ���� ���� ���� $��G� ������ ����� �������

&RPPRQZHDOWK� Y�� *EXU�� ���� 3D�6XSHU�� ���� ���� ���� $��G� ������ ����

����������³1RW�HYHU\�VXFK�UHIHUHQFH��KRZHYHU��UHTXLUHV�D�QHZ�WULDO� �� �� �� IRU

WKH�WULDO�FRXUW�PD\�SURPSWO\�DQG�DGHTXDWHO\�JLYH�D�FDXWLRQDU\�LQVWUXFWLRQ�WR

FXUH� ZKDW� PLJKW� RWKHUZLVH� EH� UHYHUVLEOH� HUURU�´� � &RPPRQZHDOWK� Y�

3HDUVRQ�� VXSUD� �FLWLQJ�&RPPRQZHDOWK� Y�� *EXU� VXSUD��� � 7R� GHWHUPLQH

ZKHWKHU�D�FDXWLRQDU\�LQVWUXFWLRQ�FXUHG�D�UHIHUHQFH�WR�DSSHOODQW¶V�SRVW�DUUHVW

VLOHQFH��WKLV�&RXUW�PXVW�FRQVLGHU�

���WKH�QDWXUH�RI�WKH� UHIHUHQFH� WR� WKH�GHIHQGDQW¶V� VLOHQFH�
��� KRZ� LW� ZDV� HOLFLWHG�� ��� ZKHWKHU� WKH� GLVWULFW� DWWRUQH\
H[SORLWHG� LW�� DQG���� WKH�SURPSWQHVV� DQG�DGHTXDF\�RI� WKH
FDXWLRQDU\� LQVWUXFWLRQ�� � ,I� WKH� UHIHUHQFH� WR� WKH� DFFXVHG¶V
VLOHQFH�LV�RI�D�QDWXUH�WKDW�ZRXOG�VHULRXVO\�FRPSURPLVH�WKH
MXU\¶V�REMHFWLYLW\�DQG�LV�OLNHO\�WR�GHSULYH� WKH�DFFXVHG�RI�D
IDLU� WULDO�� FXUDWLYH� LQVWUXFWLRQV� DUH� LQDGHTXDWH� DQG� D� QHZ
WULDO�LV�UHTXLUHG�

����������������������������������
��7KH�&RPPRQZHDOWK�DUJXHV�WKDW�WKLV�LVVXH�LV�ZDLYHG�EHFDXVH�DSSHOODQW�GLG
QRW� UDLVH� LW� LQ� KLV� SRVW�YHUGLFW� PRWLRQ� WR� WKH� WULDO� FRXUW�� � :H� GLVDJUHH�
$FFRUGLQJ� WR� 5XOH� ����%����F�� RI� WKH� 3HQQV\OYDQLD� 5XOHV� RI� &ULPLQDO
3URFHGXUH��³>L@VVXHV�UDLVHG�EHIRUH�RU�GXULQJ�WULDO�VKDOO�EH�GHHPHG�SUHVHUYHG
IRU�DSSHDO�ZKHWKHU�RU�QRW�WKH�DSSHOODQW�HOHFWV�WR�ILOH�D�SRVW�VHQWHQFH�PRWLRQ
RQ�WKHVH� LVVXHV�´� �3D�5�&ULP�3������%����F��� �&RXQVHO�SUHVHUYHG� WKLV� LVVXH
IRU� DSSHOODWH� UHYLHZ� E\� REMHFWLQJ� WR� WKH� WHVWLPRQ\� DQG� TXHVWLRQV�� DQG
UHTXHVWLQJ�D�PLVWULDO����1�7����������DW����������DQG��������$FFRUGLQJO\��WKLV
LVVXH�LV�SURSHUO\�EHIRUH�WKLV�&RXUW�RQ�DSSHDO�
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&RPPRQZHDOWK� Y�� 3HDUVRQ�� VXSUD� DW� �������� ���� $��G� DW� ����

([SORLWDWLRQ�RFFXUV�ZKHQ�WKH�SURVHFXWRU�DVNV�WKH�MXU\�WR�GUDZ�DQ�LPSURSHU

LQIHUHQFH� IURP� WKH� VLOHQFH� RI� DQ� DFFXVHG�� � &RPPRQZHDOWK� Y�� 'L3LHWUR�

����3D�����������$��G������������

,Q�WKH�LQVWDQW�FDVH��WKH�&RPPRQZHDOWK�DVNHG�'HWHFWLYH�+RGJH��³:KDW

DFWLRQ� GLG� \RX� WDNH� QH[W"´� � 'HWHFWLYH�+RGJH� DQVZHUHG�� ³%DVHG� RQ� DOO� P\

LQIRUPDWLRQ�,�JDWKHUHG�WKURXJK�P\�LQYHVWLJDWLRQ�DQG�QRW�JHWWLQJ�D�UHVSRQVH

IURP� 0U�� 6KRWZHOO� RU� DQ\WKLQJ� RQ� P\� LQYHVWLJDWLRQ�� ,� ILOHG� D� FULPLQDO

FRPSODLQW�DQG�����´���7�7����������DW������5�5��DW���D����$SSHOODQW¶V�FRXQVHO

LPPHGLDWHO\� REMHFWHG� WR� WKLV� WHVWLPRQ\�� � 7KHUH� LV� QR� HYLGHQFH�� ZKLFK

VXJJHVWV� WKDW� WKH� &RPPRQZHDOWK� LQWHQWLRQDOO\� HOLFLWHG� WKH� LQDGYHUWHQW

UHIHUHQFH�WR�DSSHOODQW¶V�IDLOXUH�WR�UHVSRQG�WR�WKH�LQYHVWLJDWLRQ���,QVWHDG��WKH

UHFRUG�UHIOHFWV�DQ�XQH[SHFWHG�DQVZHU�WR�D�YHU\�JHQHUDO�TXHVWLRQ�� �)XUWKHU�

WKH� &RPPRQZHDOWK� PDGH� QR� DWWHPSW� WR� H[SORLW� WKH� UHPDUN�� DV� WKH

SURVHFXWRU� GLG� QRW� UHIHU� WR� LW� DW� DQ\� RWKHU� WLPH� GXULQJ� WULDO�� � 6HH

&RPPRQZHDOWK�Y��'L3LHWUR��VXSUD���6HH�DOVR�&RPPRQZHDOWK�Y��*EXU�

VXSUD��QR�PLVFRQGXFW�ZKHUH�SURVHFXWRU�GLG�QRW�UHIHU�WR�GHIHQGDQW¶V�VLOHQFH�

LQ�TXHVWLRQ�GLUHFWHG�WR�ZLWQHVV����)LQDOO\�� WKH�WULDO�FRXUW�LPPHGLDWHO\�VWUXFN

WKH�'HWHFWLYH¶V� UHVSRQVH�DQG� LQVWUXFWHG� WKH� MXU\�WR�GLVUHJDUG� LW�� �$SSHOODQW

FRQFHGHV� WKDW� WKH�WULDO� FRXUW� VXVWDLQHG� WKH� REMHFWLRQ�� VWUXFN� WKH� FRPPHQW�

DQG� LPPHGLDWHO\� LVVXHG� D� FXUDWLYH� LQVWUXFWLRQ� WR� WKH� MXU\� WR� GLVUHJDUG� WKH

UHVSRQVH�� � 6HH� $SSHOODQW¶V� %ULHI� DW� ��� � 3XUVXDQW� WR� &RPPRQZHDOWK� Y�
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3HDUVRQ��VXSUD��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW�SURSHUO\�UHIXVHG�WR�JUDQW�D

PLVWULDO�RQ�WKLV�EDVLV�

,Q�UHIHUULQJ�WR�'HWHFWLYH�+RGJH¶V�ILUVW�HQFRXQWHU�ZLWK�DSSHOODQW��DW�WKH

WLPH� KH� H[HFXWHG� WKH� ZDUUDQW� IRU� DSSHOODQW¶V� DUUHVW�� WKH� &RPPRQZHDOWK

DVNHG� WKH� 'HWHFWLYH� WKH� IROORZLQJ� WZR� TXHVWLRQV�� ³'LG� \RX� GLVFXVV� VLWWLQJ

GRZQ�ZLWK�KLP�DQG�KDYLQJ�DQ�LQWHUYLHZ"´�DQG�³'LG�\RX�LQ�DQ\�ZD\�VROLFLW�DQ\

VWDWHPHQW�IURP�0U��6KRWZHOO�DW�WKDW�WLPH"´���7�7�����������DW�����������5�5�

DW� ��D�� ��D��� � %HIRUH� 'HWHFWLYH� +RGJH� FRXOG� DQVZHU� WKH� ILUVW� TXHVWLRQ�

DSSHOODQW¶V� FRXQVHO� UDLVHG� DQ� LPPHGLDWH� FDXWLRQDU\� REMHFWLRQ� DQG� WKH

&RPPRQZHDOWK� DJUHHG� WR� PRGLI\� WKH� TXHVWLRQ�� � 'HVSLWH� WKH� DWWHPSWHG

PRGLILFDWLRQ�� WKH� VHFRQG� TXHVWLRQ� DOVR� GUHZ� DQ� LPPHGLDWH� FDXWLRQDU\

REMHFWLRQ�� � ,W�� WRR�� UHPDLQHG�XQDQVZHUHG�� �)ROORZLQJ�D�VLGHEDU�FRQIHUHQFH�

WKH�&RPPRQZHDOWK�DJUHHG� WR�DEDQGRQ� WKH�HQWLUH� OLQH� RI� TXHVWLRQLQJ�� � 7KH

ZLWQHVV�GLG�QRW�DQVZHU�HLWKHU�TXHVWLRQ��QRU�ZDV�WKHUH�DQ\�LQGLFDWLRQ�RI�KRZ

KH�ZRXOG�KDYH�DQVZHUHG���7KH�TXHVWLRQV�WKHPVHOYHV�ZHUH�LQDUWIXOO\�IRUPHG

DQG�UDLVHG�QR�UHDVRQDEOH�LQIHUHQFH�UHJDUGLQJ�DSSHOODQW¶V�SRVW�DUUHVW�VLOHQFH�

6HH� &RPPRQZHDOWK� Y�� 'L3LHWUR�� VXSUD�� � 7KHUHIRUH�� ZH� FRQFOXGH� WKDW

WKHVH� WZR�XQDQVZHUHG�TXHVWLRQV�� DORQH�� GR�QRW� QHFHVVLWDWH� D� QHZ� WULDO� RQ

WKH�JURXQG�WKDW�WKH\�YLRODWHG�DSSHOODQW¶V�FRQVWLWXWLRQDO�ULJKW�WR�UHPDLQ�VLOHQW�

6HH�&RPPRQZHDOWK�Y��3HDUVRQ��VXSUD�

,Q� KLV� WKLUG� LVVXH�� DSSHOODQW� DVVHUWV� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ

LPSRVLQJ�UHVWLWXWLRQ�DV�SDUW�RI�KLV�VHQWHQFH�EHFDXVH�DQ\�GHEW�RZHG�WR�0V�
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*XUED� KDG� EHHQ� GLVFKDUJHG� LQ� DSSHOODQW¶V� EDQNUXSWF\� SURFHHGLQJV�

$SSHOODQW�FODLPV�WKDW�WKH�YLFWLP�ZDV�OLVWHG�DV�DQ�XQVHFXUHG�GHEW�LQ�GLVSXWH�LQ

KLV�SHUVRQDO�EDQNUXSWF\�SURFHHGLQJV�DQG� WKDW�VKH�GLG�QRW� WLPHO\� FKDOOHQJH

WKH� GLVFKDUJH� RI� WKH� GHEW� LQ� GLVSXWH�� � ,I� WKH� GHEW� WR� 0V�� *XUED� KDV� EHHQ

GLVFKDUJHG�� DSSHOODQW� UHDVRQV�� WKHQ� WKH� WULDO� FRXUW� KDG� QR� DXWKRULW\� ³WR

UHLPSRVH´� WKH� GHEW� WKURXJK� DQ� RUGHU� RI� UHVWLWXWLRQ�� � ,Q� HIIHFW�� DSSHOODQW

FRQFOXGHV�WKDW�WKH�RUGHU�IRU�UHVWLWXWLRQ�LV�YRLG�DQG�XQHQIRUFHDEOH�

3UHOLPLQDULO\��ZH�QRWH�WKDW�3D�5�$SS�3�������D��UHTXLUHV�WKH�DUJXPHQW

VHFWLRQ� RI� DQ� DSSHOODWH� EULHI� WR� GHYHORS� WKH� SDUWLFXODU� SRLQW� VWDWHG� ZLWK

DGHTXDWH� GLVFXVVLRQ� DQG� FLWDWLRQ� WR� SHUWLQHQW� DXWKRULWLHV�� � 3D�5�$SS�3�

�����D��� �+HUH��DSSHOODQW¶V�DUJXPHQW�RQ� WKLV� LVVXH� LV� OLPLWHG� WR�FRQFOXVRU\

VWDWHPHQWV�� WKDW� WKH� UHVWLWXWLRQ� RUGHU� LV� SUHHPSWHG� E\� WKH� EDQNUXSWF\

GLVFKDUJH�DQG�VKRXOG�EH�RPLWWHG��ZLWKRXW�FLWDWLRQ�WR�DQ\�UHOHYDQW�VXSSRUWLQJ

DXWKRULW\�� � 2Q� WKLV� EDVLV�� ZH� FRXOG� GHQ\� IXUWKHU� UHYLHZ� RI� DSSHOODQW¶V

UHVWLWXWLRQ�LVVXH���6HH�JHQHUDOO\�&RPPRQZHDOWK�Y��=HZH������3D�6XSHU�

���� ������� ����$��G������ ������������DSSHDO� GHQLHG�� ���� 3D�� ����� ���

$��G�������������ULJKW� WR�DSSHOODWH� UHYLHZ�ZDLYHG�ZKHUH� DSSHOODQW�PDNHV

RQO\�EDOG�DVVHUWLRQ�XQVXSSRUWHG�E\�UHOHYDQW�OHJDO�DXWKRULW\��

7KH� &RPPRQZHDOWK� DOVR� DUJXHV� WKDW� WKLV� LVVXH� LV� ZDLYHG� EHFDXVH

DSSHOODQW�GLG�QRW�UDLVH�LW�EHIRUH�WKH�WULDO�FRXUW�DQG�LV�UDLVLQJ�LW�IRU� WKH� ILUVW

WLPH� RQ� DSSHDO�� � 7KURXJKRXW� WKH� VHQWHQFLQJ� SURFHHGLQJV�� DSSHOODQW

UHSHDWHGO\�FODLPHG�WKDW�KH�LQWHQGHG�WR�SD\�UHVWLWXWLRQ�LQ�IXOO�DQG�WKDW�KH�KDG
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DOUHDG\�EHJXQ�WR�GR�VR�LQ�D�VKRZ�RI�JRRG�IDLWK�DQG�LQ�DQ�HIIRUW�WR�UHGXFH�RU

HOLPLQDWH� KLV� MDLO� VHQWHQFH� DQG� OHQJWK\� SUREDWLRQ� SHULRG�� � 1RZKHUH� LQ� WKH

SURFHHGLQJV�GRHV�DSSHOODQW�HYHU�UHIHU�WR�KLV�EDQNUXSWF\�SURFHHGLQJV�DV�D�EDU

WR�0V��*XUED¶V�UHFRYHU\���6�7�����������7KXV��ZH�DJUHH�WKDW�WKLV�LVVXH�ZDV

QRW�SUHVHQWHG�WR�WKH�WULDO�FRXUW�IRU�LWV�FRQVLGHUDWLRQ���6HH�&RPPRQZHDOWK

Y�� -DUYLV�� ���� 3D�6XSHU�� ����� ���� $��G� ���� �������DOWKRXJK� QHZ

3D�5�&ULP�3�� ����� FKDUDFWHUL]HV� D� PRWLRQ� WR� PRGLI\� D� VHQWHQFH� DV

³RSWLRQDO�´�WKH�UXOH�PDNHV�FOHDU�WKDW�RQO\�WKRVH�LVVXHV�ILUVW�SUHVHQWHG�WR�WKH

WULDO�FRXUW�ZLOO�EH�GHHPHG�SUHVHUYHG�RQ�DSSHDO��

2UGLQDULO\��D�FKDOOHQJH�WR�D�FULPLQDO�UHVWLWXWLRQ�RUGHU�LV�D�FKDOOHQJH�WR

WKH�GLVFUHWLRQDU\�DVSHFWV�RI�VHQWHQFLQJ�� �3HQQV\OYDQLD�FULPLQDO� FRXUWV�KDYH

WKH�DXWKRULW\�WR�LQFRUSRUDWH�UHVWLWXWLRQ�DV�SDUW�RI�D�VHQWHQFH������3D�&�6�$�

������� &RPPRQZHDOWK� Y�� *HUXOLV�� ���� 3D�6XSHU�� ����� ����� ���� $��G

����� ���� �������� DSSHDO� GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������

:KHQHYHU�UHVWLWXWLRQ�KDV�EHHQ�RUGHUHG�SXUVXDQW�WR�6HFWLRQ�������WKH�FRXUW

LV� UHTXLUHG� XQGHU� WKH� VWDWXWH� WR� RUGHU� IXOO� UHVWLWXWLRQ� UHJDUGOHVV� RI� WKH

FXUUHQW�ILQDQFLDO�UHVRXUFHV�RI�WKH�RIIHQGHU������3D�&�6�$��������F��

+HUH��KRZHYHU��DSSHOODQW�HIIHFWLYHO\�FKDOOHQJHV�WKH�WULDO�FRXUW¶V�DELOLW\

WR�LPSRVH�D�FULPLQDO�VHQWHQFH�RI�UHVWLWXWLRQ�IROORZLQJ�WKH�GLVFKDUJH�RI�D�FLYLO

GHEW� LQ� EDQNUXSWF\��� � 7KH� DQVZHU� WR� WKLV� TXHVWLRQ� KLQJHV� RQ�ZKHWKHU� WKH

����������������������������������
��:H�PDNH�QR�GHWHUPLQDWLRQ�RQ�ZKHWKHU�WKH�GHEW�ZDV�SURSHUO\�OLVWHG�
QRWLFHG�RU�GLVFKDUJHG�LQ�DSSHOODQW¶V�EDQNUXSWF\�SURFHHGLQJV�
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)HGHUDO�%DQNUXSWF\�&RGH��DV�D�PDWWHU�RI�ODZ��SUHFOXGHV�D�VXEVHTXHQW�RUGHU

RI� FULPLQDO� UHVWLWXWLRQ� DULVLQJ� RXW� RI� D� GHEW� DOOHJHGO\� GLVFKDUJHG� LQ� WKH

EDQNUXSWF\�SURFHHGLQJV�� � ,I� WKH� DQVZHU� LV� DV� DSSHOODQW� VXJJHVWV�� WKHQ� WKH

WULDO�FRXUW¶V�RUGHU�RI�UHVWLWXWLRQ�LV�YRLG�DE�LQLWLR���7KXV��ZH�ZLOO�DGGUHVV�WKLV

LVVXH� DV� D� FKDOOHQJH� WR� WKH� OHJDOLW\� RI� DSSHOODQW¶V� VHQWHQFH�� � 6HH

&RPPRQZHDOWK� Y�� :DOODFH�� ���� 3D�6XSHU�� ����� ���� $��G� ����

�������VHQWHQFHV� EH\RQG� WKH� SRZHU� RI� WKH� FRXUW� WR� LPSRVH� DUH� LOOHJDO

VHQWHQFHV�DV�D�PDWWHU�RI� ODZ��� �6HH�DOVR�&RPPRQZHDOWK�Y��/RSH]�����

3D�6XSHU�����������$��G�������������&RPPRQZHDOWK�Y��$QGHUVRQ�� ���

3D�6XSHU�� ����� ���� $��G� ���� �������FODLP� WKDW� VHQWHQFH� LV� EH\RQG� WKH

FRXUW¶V�SRZHU�WR�LPSRVH�FDQ�EH�UDLVHG�IRU�WKH�ILUVW�WLPH�RQ�DSSHDO��

7KH�8QLWHG�6WDWHV�%DQNUXSWF\�&RGH�DW������D�����SURYLGHV�

�D� $�GLVFKDUJH�XQGHU�VHFWLRQ�����������������D��
�����E��� RU� �����E�� RI� WKLV� WLWOH� GRHV� QRW
GLVFKDUJH�DQ�LQGLYLGXDO�GHEWRU�IURP�DQ\�GHEW²

��� WR� WKH� H[WHQW� VXFK� GHEW� LV� IRU� D� ILQH�
SHQDOW\� RU� IRUIHLWXUH� SD\DEOH� WR� DQG� IRU
WKH�EHQHILW�RI�D�JRYHUQPHQWDO�XQLW��DQG�LV
QRW� FRPSHQVDWLRQ� IRU� DFWXDO� SHFXQLDU\
ORVV«�

���8�6�&�$�������D������ � 7KH� OHDGLQJ� FDVH�GLVFXVVLQJ�6HFWLRQ�����D����� LQ

UHODWLRQ� WR� WKH� GLVFKDUJHDELOLW\� RI� D� UHVWLWXWLRQ� RUGHU� HQWHUHG� LQ� D� FULPLQDO

SURFHHGLQJ� LV�.HOO\�Y��5RELQVRQ������8�6����������6�&W����������/�(G��G

���� �������� 7KH� .HOO\� &RXUW� VWDWHG�� ³&RXUWV� WUDGLWLRQDOO\� KDYH� EHHQ

UHOXFWDQW� WR� LQWHUSUHW� IHGHUDO� EDQNUXSWF\� VWDWXWHV� WR� UHPLW� VWDWH� FULPLQDO
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MXGJPHQWV�´� � ,G�� DW� ���� ���� 6�&W�� DW� ����� ��� /�(G��G� DW� ����� � *HQHUDOO\�

PRVW� FRXUWV� KDYH� UHIXVHG� WR� DOORZ�D� GLVFKDUJH� LQ� EDQNUXSWF\� WR� DIIHFW� WKH

MXGJPHQW�RI�D�VWDWH�FULPLQDO�FRXUW���,G��DW���������6�&W��DW���������/�(G��G

DW�������0RUHRYHU��WKH�&RXUW�UHDVRQHG�

7KH� FULPLQDO� MXVWLFH� V\VWHP� LV� QRW� RSHUDWHG� SULPDULO\� IRU
WKH�EHQHILW� RI� YLFWLPV�� EXW� IRU� WKH� EHQHILW� RI� VRFLHW\� DV� D
ZKROH�� �7KXV�� LW� LV� FRQFHUQHG�QRW�RQO\�ZLWK�SXQLVKLQJ� WKH
RIIHQGHU�� EXW� DOVR� ZLWK� UHKDELOLWDWLQJ� KLP�� � $OWKRXJK
UHVWLWXWLRQ�GRHV� UHVHPEOH� D� MXGJPHQW� ³IRU� WKH�EHQHILW� RI´
WKH�YLFWLP��WKH�FRQWH[W�LQ�ZKLFK�LW�LV�LPSRVHG�XQGHUPLQHV
WKDW� FRQFOXVLRQ�� � 7KH� YLFWLP� KDV� QR� FRQWURO� RYHU� WKH
DPRXQW� RI� UHVWLWXWLRQ� DZDUGHG� RU� RYHU� WKH� GHFLVLRQ� WR
DZDUG� UHVWLWXWLRQ�� � 0RUHRYHU�� WKH� GHFLVLRQ� WR� LPSRVH
UHVWLWXWLRQ�JHQHUDOO\� GRHV� QRW� WXUQ� RQ� WKH� YLFWLP¶V� LQMXU\�
EXW�RQ�WKH�SHQDO�JRDOV�RI�WKH�6WDWH�DQG�WKH�VLWXDWLRQ�RI�WKH
GHIHQGDQW�� � $V� WKH� %DQNUXSWF\� -XGJH� ZKR� GHFLGHG� WKLV
FDVH� QRWHG� LQ� 3HOOHJULQR� >Y�� 'LYLVLRQ� RI� &ULPLQDO
-XVWLFH@�� ��� %�5�� ���� �%NUWF\� '�&RQQ�������� ³8QOLNH� DQ
REOLJDWLRQ� ZKLFK� DULVHV� RXW� RI� D� FRQWUDFWXDO�� VWDWXWRU\� RU
FRPPRQ� ODZ� GXW\�� KHUH� WKH� REOLJDWLRQ� LV� URRWHG� LQ� WKH
WUDGLWLRQDO�UHVSRQVLELOLW\�RI�D�VWDWH�WR�SURWHFW�LWV�FLWL]HQV�E\
HQIRUFLQJ� LWV� FULPLQDO� VWDWXWHV� DQG� WR� UHKDELOLWDWH� DQ
RIIHQGHU�E\�LPSRVLQJ�D�FULPLQDO�VDQFWLRQ�LQWHQGHG�IRU�WKDW
SXUSRVH�´

,G�� DW� ���� ���� 6�&W�� DW� ����� ��� /�(G��G� DW� ����� � 7KHUHIRUH�� D� GHEW� RZHG

SXUVXDQW� WR� D� UHVWLWXWLRQ� RUGHU� DULVLQJ� RXW� RI� D� FULPLQDO� FRQYLFWLRQ� LV

QRQGLVFKDUJHDEOH� XQGHU� EDQNUXSWF\� ODZ�� DV� FULPLQDO� SURFHHGLQJV� RSHUDWH

SULPDULO\�IRU�WKH�EHQHILW�RI�WKH�6WDWH���,G��

����������������������������������
��8QGHU�WKLV�DQDO\VLV��ZH�VHH�QR�UHDVRQ�WR�GUDZ�DQ\�GLVWLQFWLRQ�EDVHG�XSRQ
ZKHQ�WKH�UHVWLWXWLRQ�RUGHU�ZDV�HQWHUHG��HLWKHU�SULRU�WR�RU�VXEVHTXHQW�WR�WKH
DOOHJHG�EDQNUXSWF\�GLVFKDUJH�DV�WKH�REOLJDWLRQ�RI�FULPLQDO�UHVWLWXWLRQ�GRHV
QRW�DULVH�RXW�RI�WKH�VDPH�GXW\�DV�GLG�WKH�DOOHJHGO\�GLVFKDUJHG�FLYLO�GHEW�
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,Q�WKH�LQVWDQW�FDVH��DSSHOODQW�ILOHG�D�EDQNUXSWF\�SHWLWLRQ�RQ�-DQXDU\���

������ZKLOH� KH�ZDV� LQ� WKH�PLGVW� RI� KLV� VFKHPH� WR� GHIUDXG�0V�� *XUED�� KLV

VHYHQW\�\HDU�ROG� YLFWLP�� � ,Q� KLV� EDQNUXSWF\� SHWLWLRQ�� DSSHOODQW� FODLPV�� KH

OLVWHG� 0V�� *XUED� DV� DQ� XQVHFXUHG� GHEW� LQ� GLVSXWH� LQ� WKH� DPRXQW� RI

DSSUR[LPDWHO\��������������$SSHOODQW�DUJXHV�WKDW�0V��*XUED�GLG�QRW�FRQWHVW

WKH� GLVFKDUJH� RI� WKDW� GLVSXWHG� GHEW�� � $SSHOODQW� DOVR� DVVHUWV� WKDW� WKH

+RQRUDEOH�-RKQ�-��7KRPDV��8QLWHG�6WDWHV�%DQNUXSWF\�-XGJH��GLVFKDUJHG�KLV

GHEWV� RQ� -DQXDU\� ���� ����� LQ� )HGHUDO� %DQNUXSWF\� &RXUW�� � $SSHOODQW

PDLQWDLQV� WKDW� 0V�� *XUED� LV� VLPSO\� XVLQJ� WKH� FULPLQDO� SURFHHGLQJV� WR

FLUFXPYHQW�WKH�GLVFKDUJH����:H�GLVDJUHH�

8SRQ� H[DPLQDWLRQ� RI� WKH� IDFWV� RI� WKLV� FDVH�� LQ� OLJKW� RI� WKH� UHOHYDQW

ODZ�� ZH� KROG� WKDW� DQ� RUGHU� RI� UHVWLWXWLRQ�� SD\DEOH� SXUVXDQW� WR� WKH

3HQQV\OYDQLD� &ULPHV� &RGH�� LV� QRW� VXEMHFW� WR� GLVFKDUJH� XQGHU� WKH

%DQNUXSWF\� &RGH�� � 6HH� ��� 8�6�&�$�� �����D������ .HOO\� Y�� 5RELQVRQ�

VXSUD���:H�IXUWKHU�KROG�WKDW�DQ�RUGHU�RI�UHVWLWXWLRQ�HQWHUHG�VXEVHTXHQW�WR

D� EDQNUXSWF\� GLVFKDUJH� LV� VHSDUDWH� DQG� GLVWLQFW� IURP� DQ\� GLVFKDUJH

LQYROYLQJ�D�FLYLO�GHEW���+HUH��WKH�WULDO�FRXUW¶V�RUGHU�RI�UHVWLWXWLRQ�DURVH�RXW�RI

WKH�WUDGLWLRQDO�UHVSRQVLELOLW\�RI�WKH�&RPPRQZHDOWK�WR�SURWHFW�LWV�FLWL]HQV�E\

HQIRUFLQJ�LWV�FULPLQDO�VWDWXWHV�DQG�WR�UHKDELOLWDWH�RIIHQGHUV�E\�LPSRVLQJ�D

����������������������������������
��:H�QRWH�WKH�DUURJDQFH�RI�DSSHOODQW¶V�FODLP�VHW�IRUWK�LQ�D�IRUP�RI�SURYHUELDO
³SURMHFWLRQ�´��,QVWHDG��ZH�YLHZ�DSSHOODQW¶V�DFWLRQV�LQ�WKLV�FDVH�DV�D�IODZHG
HIIRUW�WR�XVH�WKH�%DQNUXSWF\�&RGH�WR�GR�DQ�HQG�UXQ�DURXQG�WKH�FULPLQDO
MXVWLFH�V\VWHP�
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FULPLQDO� VDQFWLRQ� LQWHQGHG� IRU� WKDW� SXUSRVH�� � 6HH� LG�� � 1HLWKHU� WKH

%DQNUXSWF\� &RGH� QRU� 3HQQV\OYDQLD� ODZ� ZLOO� DOORZ� DSSHOODQW� WR� DYRLG� WKH

FRQVHTXHQFHV�RI�KLV�FULPLQDO�VFKHPH��DV�WKH�GHFLVLRQ�WR�LPSRVH�UHVWLWXWLRQ

WXUQV�RQ�WKH�SHQDO�JRDOV�RI�WKH�6WDWH�DQG�WKH�VLWXDWLRQ�RI�WKH�RIIHQGHU���$

FRQGLWLRQ�RI�UHVWLWXWLRQ�LQ�D�FULPLQDO�VHQWHQFH�VLPSO\�GRHV�QRW�UHFUHDWH�WKH

FLYLO�GHEWRU�FUHGLWRU�UHODWLRQVKLS�WKDW�H[LVWHG�LQ�WKH�EDQNUXSWF\�SURFHHGLQJV�

,G���$FFRUGLQJO\��ZH�ZLOO�QRW�GLVWXUE�WKH�WULDO�FRXUW¶V�UHVWLWXWLRQ�RUGHU�

%DVHG� XSRQ� WKH� IRUHJRLQJ�� ZH� KROG� WKDW� WKH� WULDO� FRXUW� SURSHUO\

DGPLWWHG�'HWHFWLYH�+RGJH¶V�WHVWLPRQ\�UHJDUGLQJ�KLV�LQYHVWLJDWLRQ���:H�DOVR

KROG�WKDW�DSSHOODQW�ZDV�QRW�HQWLWOHG�WR�D�PLVWULDO�GXH�WR�DOOHJHG�UHIHUHQFHV�WR

KLV�VLOHQFH���)LQDOO\��ZH�KROG�WKDW�DSSHOODQW¶V�GLVFKDUJH�LQ�EDQNUXSWF\�GLG�QRW

DIIHFW� WKH� WULDO� FRXUW¶V� DXWKRULW\� WR� RUGHU� UHVWLWXWLRQ� DV� SDUW� RI� DSSHOODQW¶V

MXGJPHQW�RI�VHQWHQFH���$FFRUGLQJO\��ZH�DIILUP�

-XGJPHQW�RI�VHQWHQFH�DIILUPHG�


