
-��$��������

5,&+$5'�&$5/277,��,1',9,'8$//<
$1'�$6�(;(&8725�2)�7+(�(67$7(
2)�(/$,1(�&$5/277,�

�
�
�
�

,1�7+(�683(5,25�&2857�2)
3(116</9$1,$

$SSHOOHH �
�

Y� �
�

(03/2<((6�2)�*(1(5$/�(/(&75,&
)('(5$/�&5(',7�81,21�12�������

�
�
�

$SSHOODQW � 1R�������3LWWVEXUJK�����

5,&+$5'�&$5/277,��,1',9,'8$//<
$1'�$6�(;(&8725�2)�7+(�(67$7(
2)�(/$,1(�&$5/277,�

�
�
�
�

$SSHOODQW �
�

Y� �
�

(03/2<((6�2)�*(1(5$/�(/(&75,&
)('(5$/�&5(',7�81,21�12�������

�
�
�

$SSHOOHH � 1R�������3LWWVEXUJK�����

$SSHDO�IURP�WKH�2UGHU�'DWHG�2FWREHU���������
'RFNHWHG�2FWREHU�����������,Q�WKH�&RXUW�RI

&RPPRQ�3OHDV�RI�(ULH�&RXQW\��&LYLO
1R��������±�����

%()25(� )25'�(//,277��($.,1�DQG�%(&.��--�

23,1,21�%<�%(&.��-�� )LOHG���6HSWHPEHU��������

7KLV� DSSHDO� DULVHV� RXW� RI� D� QHJOLJHQFH� DFWLRQ� ILOHG� E\� 5LFKDUG

&DUORWWL�DJDLQVW�WKH�(PSOR\HHV�RI�*HQHUDO�(OHFWULF�)HGHUDO�&UHGLW�8QLRQ
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1R��������WKH�³&UHGLW�8QLRQ´����$IWHU�D�EHQFK�WULDO��WKH�MXGJH�IRXQG�LQ

IDYRU� RI� DSSHOOHH� DQG� DZDUGHG� GDPDJHV�� SOXV� LQWHUHVW� DQG� FRVWV� RI

VXLW�� � 3RVW� WULDO�PRWLRQV�ZHUH�GHQLHG� DQG� WKLV� WLPHO\� DSSHDO� IROORZHG

HQWU\�RI�MXGJPHQW�RQ�WKH�YHUGLFW���:H�UHYHUVH�

7KH�IROORZLQJ�ILQGLQJV�RI�IDFW�E\�WKH�WULDO�MXGJH�DUH�VXSSRUWHG�E\

WKH� UHFRUG�� �5LFKDUG�&DUORWWL�KDV�EHHQ�D�PHPEHU�RI� WKH�&UHGLW�8QLRQ

VLQFH� ������ DQG� KLV� ZLIH� (ODLQH� ZDV� D�PHPEHU� IURP� ����� XQWLO� WKH

WLPH� RI� KHU� GHDWK� RQ� $SULO� ��� ������ � � 2Q� 0DUFK� ���� ������ 5LFKDUG

&DUORWWL�DSSOLHG�IRU�D�ORDQ�LQ�WKH�DPRXQW�RI���������WKURXJK�WKH�&UHGLW

8QLRQ��WKH�ORDQ�DSSOLFDWLRQ�UHYHDOHG�WKDW�(ODLQH�&DUORWWL¶V�LQFRPH�ZDV

QHFHVVDU\�WR�UHSD\�WKH�ORDQ�DQG�VKH�ZDV�LGHQWLILHG�DV�D�FR�PDNHU�RQ

WKH� DSSOLFDWLRQ� IRUP�� � %RWK� 5LFKDUG� DQG� (ODLQH� &DUORWWL� VLJQHG� D

&RQVXPHU� &UHGLW� 'LVFORVXUH� )RUP�� 3URPLVVRU\� 1RWH� DQG� 6HFXULW\

$JUHHPHQW� DV� ³ERUURZHU�´� DQG� WKHVH� GRFXPHQWV� REOLJDWHG� ERWK

5LFKDUG�DQG�(ODLQH�&DUORWWL�WR�UHSD\�WKH�ORDQ�LQ�LQVWDOOPHQWV��WKH�WRWDO

DPRXQW�RI�WKH�UHSD\PHQW�ZDV�LQ�WKH�DPRXQW�RI������������

$W�WKH�WLPH�LW�PDGH�WKLV�ORDQ��WKH�&UHGLW�8QLRQ�KDG�VHFXUHG�ORDQ

SURWHFWLRQ� LQVXUDQFH� IURP� &81$� 0XWXDO� ,QVXUDQFH� &RPSDQ\�� ZKLFK

FRYHUDJH�ZDV�SURYLGHG�WR�PHPEHUV�RI�WKH�&UHGLW�8QLRQ�IUHH�RI�FKDUJH�

7KH�DSSOLFDWLRQ�IRU�ORDQ�SURWHFWLRQ�LQVXUDQFH�VWDWHV�WKDW�WKH�FRYHUDJH

LV�SURYLGHG�³LQ�WKH�LQWHUHVW�RI�SURYLGLQJ�SURWHFWLRQ�IRU�WKH�&UHGLW�8QLRQ

DQG�0HPEHUV�ZKR�DUH�HOLJLEOH�IRU�WKH�,QVXUHG�&ODVV�DV�GHILQHG�LQ�WKH
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VDLG� &RQWUDFW�� DQG� WKHLU� VXUYLYLQJ� IDPLOLHV�� DJDLQVW� WKH� KDUGVKLS� RI

RXWVWDQGLQJ� ORDQV� DQG� UHPDLQLQJ� GHEWV�´� $IWHU� H[HFXWLQJ� WKH� ORDQ

GRFXPHQWV�� WKH� &DUORWWLV� UHFHLYHG� D� &HUWLILFDWH� RI� ,QVXUDQFH� IURP

&81$���7KH�&HUWLILFDWH�SURYLGHV��LQ�SDUW���³<RX��WKH�LQVXUHG�PHPEHU�RI

\RXU�&UHGLW�8QLRQ�ZKRVH�DFFRXQW�QXPEHU�LV�LGHQWLILHG�LQ�WKLV�FHUWLILFDWH

DQG�ZKRVH�VLJQDWXUH�DSSHDUV�ILUVW�RQ�WKH�QRWH�DV�PDNHU�RI�\RXU�ORDQ�

DUH�WKH�SHUVRQ�ZKRVH�OLIH�LV�LQVXUHG�XQGHU�WKLV�FHUWLILFDWH���7KH�OLYHV�RI

DQ\� FR�PDNHUV� RQ� \RXU� ORDQ� DUH� QRW� LQVXUHG� XQGHU� WKLV� FHUWLILFDWH�´

5LFKDUG� &DUORWWL¶V� QDPH� DSSHDUHG� ILUVW� RQ� WKH� QRWH�� DQG� XQGHU� WKH

WHUPV�RI�WKH�FHUWLILFDWH�RQO\�KH�ZDV�LQVXUHG�

(ODLQH� &DUORWWL� GLHG� XQH[SHFWHGO\� RQ� $SULO� ��� ������ � 5LFKDUG

&DUORWWL� PDGH� D� FODLP� IRU� EHQHILWV� XQGHU� WKH� ORDQ� SURWHFWLRQ� SODQ

SURYLGHG� E\� &81$� WKURXJK� WKH� &UHGLW�8QLRQ�� � 7KH� FODLP�ZDV� GHQLHG

EHFDXVH� (ODLQH� &DUORWWL� ZDV� QRW� WKH� LQVXUHG� XQGHU� WKH� &HUWLILFDWH� RI

,QVXUDQFH�� �5LFKDUG�&DUORWWL� ILOHG� WKLV� QHJOLJHQFH� DFWLRQ� FODLPLQJ� WKDW

WKH�&UHGLW�8QLRQ�EUHDFKHG�D�GXW\�WR�LQIRUP�KLP�DQG�KLV�ZLIH�WKDW�WKH

IUHH� ORDQ� SURWHFWLRQ� LQVXUDQFH� ZRXOG� DSSO\� RQO\� WR� WKH� SHUVRQ� ZKR

³VLJQHG�WKH�QRWH�ILUVW�´�GHVSLWH�WKH�IDFW�WKDW�ERWK�ZHUH�PHPEHUV�RI�WKH

&UHGLW� 8QLRQ� DQG� ERWK� HTXDOO\� OLDEOH� XQGHU� WKH� QRWH� DQG� VHFXULW\

DJUHHPHQW�� � � � 7KH� WULDO� MXGJH� DJUHHG� DQG� RUGHUHG� SD\PHQW� E\� WKH

&UHGLW� 8QLRQ� WR� WKH� (VWDWH� RI� (ODLQH� &DUORWWL� RI� ³DQ� DPRXQW� HTXDO� WR

DPRXQW�GHFHGHQW�ZRXOG�KDYH�EHHQ�HQWLWOHG�WR�DV�DQ�LQVXUHG�PHPEHU
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RI� >WKH�&UHGLW�8QLRQ@��SOXV� LQWHUHVW�DW� WKH� UDWH�RI� ���RQ�DQ\�DQG�DOO

LQVWDOOPHQW� SD\PHQWV� QRW�PDGH� E\� >WKH� &UHGLW� 8QLRQ@�� SOXV� FRVWV� RI

VXLW�´� � 7KH� FRXUW� H[SUHVVO\� KHOG� WKDW� WKH� &UHGLW� 8QLRQ� EUHDFKHG� LWV

³DIILUPDWLYH� GXW\� WR� DGYLVH� D�PHPEHU�� SULRU� WR� WKH� H[HFXWLRQ� RI� WKH

GRFXPHQWV�������WKDW�WKH�PHPEHU�ZRXOG�EH�GLYHVWHG�RI�IUHH�LQVXUDQFH

FRYHUDJH�XQGHU�WKH�*URXS�/LIH�,QVXUDQFH�3ROLF\²/RDQ�3URWHFWLRQ�3ODQ�´

$SSHOODQW�&UHGLW�8QLRQ�DUJXHV�RQ�DSSHDO�WKDW�WKH�FRXUW�HUUHG�LQ

LPSRVLQJ� VXFK� DQ� ³DIILUPDWLYH� GXW\´� XQGHU� WKH� FLUFXPVWDQFHV� RI� WKLV

FDVH�� � 7KH� WULDO� MXGJH� GLG� QRW� VSHFLI\� KRZ� KH� EHOLHYHG� WKH� &UHGLW

8QLRQ¶V�GXW\�DURVH���&DUORWWL�DUJXHV�WKDW�WKH�GXW\�DULVHV�XQGHU�RQH�RU

PRUH�RI�WKH�IROORZLQJ������WKH�UHFRJQL]HG�UHVSRQVLELOLWLHV�RI�WKH�&UHGLW

8QLRQ¶V� ORDQ� RIILFHUV�� ��� 5HVWDWHPHQW� �6HFRQG�� RI� 7RUWV� �� ����

1HJOLJHQW� 3HUIRUPDQFH� RI� 8QGHUWDNLQJ� WR� 5HQGHU� 6HUYLFHV�� ��� D

ILGXFLDU\� GXW\� WR� FUHGLW� XQLRQ� PHPEHUV�� � ��� D� UHDVRQDEOH� PDQ

VWDQGDUG�� ��� FRPPRQ� ODZ�� ��� WKH� 8QIDLU� 7UDGH� 3UDFWLFHV�&RQVXPHU

3URWHFWLRQ�/DZ�����3�6����������HW�VHT��$SSHOODQW�&UHGLW�8QLRQ�FODLPV

WKDW�WKHUH� LV�QR�EDVLV� LQ� WKH� ODZ� IRU� D� FODLP�RI� QHJOLJHQFH�XQGHU� WKH

IDFWV�LQ�WKLV�FDVH�

&DUORWWL� SRLQWV� RXW� WKDW� WKH� &UHGLW� 8QLRQ¶V� ORDQ� RIILFHU� KHUVHOI

DFNQRZOHGJHG� WKDW� VKH� ZDV� UHVSRQVLEOH� IRU� ³H[SODLQLQJ� WKH� ORDQ

SURWHFWLRQ� LQVXUDQFH� WR� WKH� PHPEHUV� RI� WKH� &UHGLW� 8QLRQ�´� � &DUORWWL

DUJXHV�WKDW�E\�WDNLQJ�RQ�WKLV�REOLJDWLRQ��WKH�&UHGLW�8QLRQ�KDG�WKH�GXW\
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WR�SHUIRUP�WKH�H[SODQDWLRQ�LQ�D�QRQ�QHJOLJHQW�PDQQHU�����,Q�HVVHQFH�

&DUORWWL� DUJXHV� WKDW� WKH� &UHGLW� 8QLRQ¶V� GXW\� WR� LQIRUP� DULVHV� XQGHU

6HFWLRQ�����RI�WKH�5HVWDWHPHQW�RI�7RUWV��ZKLFK�SURYLGHV�

1HJOLJHQW� 3HUIRUPDQFH� RI� 8QGHUWDNLQJ� WR� 5HQGHU
6HUYLFHV

2QH�ZKR�XQGHUWDNHV��JUDWXLWRXVO\�RU� IRU� FRQVLGHUDWLRQ�� WR
UHQGHU� VHUYLFHV� WR� DQRWKHU� ZKLFK� KH� VKRXOG� UHFRJQL]H� DV
QHFHVVDU\� IRU� WKH� SURWHFWLRQ� RI� WKH� RWKHU¶V� SHUVRQ� RU
WKLQJV��LV�VXEMHFW�WR�OLDELOLW\�WR�WKH�RWKHU�IRU�SK\VLFDO�KDUP
UHVXOWLQJ� IURP� KLV� IDLOXUH� WR� H[HUFLVH� UHDVRQDEOH� FDUH� WR
SHUIRUP�KLV�XQGHUWDNLQJ��LI

�D��KLV�IDLOXUH�WR�H[HUFLVH�VXFK�FDUH�LQFUHDVHV�WKH�ULVN
RI�KDUP��RU

�E�� WKH� KDUP� LV� VXIIHUHG� EHFDXVH� RI� WKH� RWKHU¶V
UHOLDQFH�XSRQ�WKH�XQGHUWDNLQJ�

�(PSKDVLV�DGGHG����&DUORWWL�DUJXHV�WKDW��EHFDXVH�WKH�&UHGLW�8QLRQ�WRRN

RQ� WKH� UHVSRQVLELOLW\� RI� SURYLGLQJ� ORDQ� SURWHFWLRQ� LQVXUDQFH� WR� LWV

PHPEHUV�ZKR� WDNH�RXW� ORDQV�� LW�KDG� WKH�GXW\�WR�H[HUFLVH� UHDVRQDEOH

FDUH� LQ�GRLQJ� VR�� LQFOXGLQJ�SURSHUO\� DGYLVLQJ� WKH�PHPEHUV� DERXW� WKH

OLPLWDWLRQV� RI� WKH� ORDQ� SURWHFWLRQ� LQVXUDQFH�� � � 7KH� IDLOXUH� WR� GR� VR�

&DUORWWL� FODLPV�� SUR[LPDWHO\� FDXVHG� KLV� GDPDJH�� L�H��� DQ� RXWVWDQGLQJ

GHEW�ZLWK�QR� LQVXUDQFH� FRYHUDJH�DW�KLV�ZLIH¶V� GHDWK�� �&DUORWWL�PDNHV

WKLV� DUJXPHQW� GHVSLWH� WKH� IDFW� WKDW� KH� ZDV� JLYHQ� D� &HUWLILFDWH� RI

,QVXUDQFH�WKDW�H[SUHVVO\�GHILQHG�WKH�³LQVXUHG�PHPEHU´�WR�LQFOXGH�MXVW

RQH�PDNHU��WKH�RQH�ZKRVH�VLJQDWXUH�DSSHDUHG�ILUVW�

&OHDUO\�� LI� WKLV� ZHUH� D� FRQWUDFW� DFWLRQ�� &DUORWWL� ZRXOG� QRW� EH

HQWLWOHG� WR� UHOLHI�� �7KH�&HUWLILFDWH� RI� ,QVXUDQFH�SURYLGHV� WKH� WHUPV� RI
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FRYHUDJH�� DQG� DQ\� VWDWHPHQWV�PDGH� E\� WKH� &UHGLW� 8QLRQ� DERXW� WKH

FRYHUDJH� ZRXOG� EH� SDURO� HYLGHQFH� WKDW� ZRXOG� QRW� EH� DGPLVVLEOH� WR

PRGLI\�WKH�WHUPV�RI�WKH�FRQWUDFW���+HQU\�Y��)LUVW�)HG��6DY��	�/RDQ

$VV¶Q�� ���� $��G� ���� �3D�� 6XSHU�� ������� � 0RUHRYHU�� &DUORWWL� ZRXOG

KDYH�EHHQ�KHOG�WR�WKH�H[SUHVV�WHUPV�RI�WKH�FRQWUDFW��DQG�KLV�DGPLWWHG

IDLOXUH� WR� UHDG� WKH� &HUWLILFDWH� ZRXOG� SUREDEO\� QRW� SUHFOXGH� LWV

HQIRUFHDELOLW\�� �6WDQGDUG�9HQHWLDQ�%OLQG�&R��Y��$PHULFDQ�(PSLUH

,QV��&R�������$��G������3D�����������7KH�TXHVWLRQ�LV�ZKHWKHU�&DUORWWL

VKRXOG� EH� DEOH� WR� DYRLG� DSSOLFDWLRQ� RI� WKHVH� SULQFLSOHV� E\� EULQJLQJ� D

QHJOLJHQFH�DFWLRQ�

:H� KDYH� IRXQG� QR� SUHFHGHQWLDO� FDVH� KROGLQJ� WKDW� VXFK� IDFWV

PDNH� RXW� D� FDXVH� RI� DFWLRQ� LQ� QHJOLJHQFH�� � 1HJOLJHQFH� LV� SURYHG� E\

HYLGHQFH�RI�� ����D�GXW\�RU�VWDQGDUG�RI� FDUH����� D� EUHDFK� WKHUHRI����

SUR[LPDWH�FDXVDWLRQ�����DFWXDO�GDPDJHV���2UQHU�Y��0DOOLFN������3D�

���������$��G��������������1RU�GRHV�6HFWLRQ�����RI�WKH�5HVWDWHPHQW

SURYLGH�D�EDVLV�IRU�UHFRYHU\�LQ�WKLV�FDVH���7KH�ODQJXDJH�RI�WKH�VHFWLRQ

H[SUHVVO\�VWDWHV�WKDW�OLDELOLW\�ZLOO�DWWDFK�IRU�SK\VLFDO�KDUP�WR�D�SHUVRQ

RU�WKLQJV�UHVXOWLQJ�IURP�WKH�WRUWIHDVRU¶V�IDLOXUH�WR�H[HUFLVH�UHDVRQDEOH

FDUH�LQ�SHUIRUPLQJ�DQ�XQGHUWDNLQJ�WR�UHQGHU�VHUYLFHV����:H�KDYH�EHHQ

XQDEOH�WR�ILQG�DQ\�ELQGLQJ�GHFLVLRQ�WKDW�ZRXOG�LPSRVH�D�GXW\�XQGHU��

����ZKHUH�WKH�KDUP�DOOHJHG�LV�PHUHO\�ILQDQFLDO���,QGHHG��WKH�H[LVWLQJ

FDVHV�ZRXOG�VXJJHVW�WKDW�HFRQRPLF�KDUP�LV�QRW�D�EDVLV� IRU� UHFRYHU\�
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6HH�6WXSND�Y��3HRSOHV�&DE�&R�������3D�����������$��G�����������

�FDE�GULYHU�GLG�QRW�KDYH�DIILUPDWLYH�GXW\�WR�WDNH�QDPH�RI�RWKHU�GULYHU

LQ� DFFLGHQW� VR� WKDW� SODLQWLII� SDVVHQJHU�ZRXOG�KDYH� RSSRUWXQLW\� WR� ILOH

ODZVXLW�IRU�GDPDJHV��LQWHUHVW�LQ�ILQDQFLDO�ZHOO�EHLQJ�LV�QRW�RI�VXIILFLHQW

ZHLJKW� WR� RYHUFRPH� UHOXFWDQFH� WR� LPSRVH� DIILUPDWLYH� GXW\���� � :H

WKHUHIRUH�KROG�WKDW�QR�GXW\�DURVH�XQGHU�5HVWDWHPHQW��������DQG� WKH

VHFWLRQ�FRXOG�QRW�EH�WKH�EDVLV�IRU�DQ�DZDUG�LQ�WKLV�FDVH�

:H�QH[W�FRQVLGHU�ZKHWKHU�WKH�WULDO�FRXUW¶V�DZDUG�FRXOG�EH�EDVHG

RQ�D�ILGXFLDU\�GXW\�RZHG�E\�WKH�&UHGLW�8QLRQ�WR�WKH�&DUORWWLV���&DUORWWL

                                        
��:H� DUH� DZDUH� RI� IHGHUDO� FDVHV� WKDW� GR� LPSRVH� VXFK� D� GXW\� XQGHU
VHFWLRQ�����ZKHUH�WKH�KDUP�DOOHJHG�LV�RWKHU�WKDQ�SK\VLFDO���6HH��H�J��
4XLQRQHV�Y��8QLWHG�6WDWHV������)��G��������G�&LU���������GHIHQGDQW
HPSOR\HU� EUHDFKHG� GXW\� WR� PDLQWDLQ� DFFXUDWH� HPSOR\PHQW� UHFRUGV�
WKHUHE\� UHVXOWLQJ� LQ� GDPDJH� WR� SODLQWLII¶V� UHSXWDWLRQ� DQG� DELOLW\� WR
VHFXUH� QHZ� SRVLWLRQ��� � 6HH� DOVR� 3LURFFKL� Y�� /LEHUW\� 0XWXDO
,QVXUDQFH�&R�������)�6XSS�������(�'��3D�������� �GHIHQGDQW� LQVXUHU
WRRN� RQ� GXW\� RI� SUHVHUYLQJ� FKDLU� RQ� ZKLFK� SODLQWLII� ZDV� LQMXUHG�
VXPPDU\�MXGJPHQW�QRW�DSSURSULDWH�ZKHUH�LQVXUHU�PD\�KDYH�EUHDFKHG
WKDW� GXW\� DQG� GHSULYHG� SODLQWLII� RI� YLDEOH� SURGXFWV� OLDELOLW\� DFWLRQ��
7KHVH�FDVHV�DFNQRZOHGJHG�WKDW�WKHUH�ZDV�QR�3HQQV\OYDQLD�SUHFHGHQW
WR� IROORZ�LQ�WKLV�DUHD�� �:H�DUH�QRW�ERXQG�E\� WKHVH� IHGHUDO� GHFLVLRQV�
:H� DUH� DOVR� DZDUH� RI� WKH� GLVVHQWLQJ� RSLQLRQ� LQ�&DOGZHOO� Y�� &LW\� RI
3KLODGHOSKLD�� ���� $��G� ����� �3D�� 6XSHU�� ������� ZKHUHLQ� -XGJH
+RIIPDQ�VWDWHG�KLV�EHOLHI�WKDW�3HQQV\OYDQLD�FDVHV�GR�SURYLGH�D�ULJKW�RI
UHFRYHU\�XQGHU�������ZKHUH�WKH�LQMXU\�LV�SXUHO\�HFRQRPLF��DQG�UHOLHG
XSRQ�3DVFDUHOOD�Y��.HOOH\������3D����������$��G�����������IRU� WKLV
SURSRVLWLRQ���7KH�GDPDJH�LQ�3DVFDUHOOD��KRZHYHU��ZDV�SK\VLFDO�KDUP
WR�WKH�SODLQWLII¶V�EXLOGLQJ��DQG�LV�WKXV�FRYHUHG�E\�WKH�H[SUHVV�ODQJXDJH
RI� WKH�5HVWDWHPHQW�VHFWLRQ�� �:H�DUH�QRW� SHUVXDGHG� WKDW� WKHVH� FDVHV
FUHDWH� D� GXW\�XQGHU�������� �6HH� DOVR� /RYH� Y��8QLWHG�6WDWHV�� ���
)��G� ����� ��WK� &LU�� ������ �5HVWDWHPHQW� �� ���� LV� D� ³JRRG� VDPDULWDQ
ODZ´�DQG�LV�QRW�DSSOLFDEOH�WR�FODLPV�IRU�HFRQRPLF�KDUP�ZKHUH�SK\VLFDO
VDIHW\�ZDV�QRW�LPSOLFDWHG��
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SURYLGHG� QR� VXSSRUW� IRU� WKLV� DOOHJDWLRQ�� � :H� KDYH� QRW� IRXQG� DQ\

VXSSRUW�IRU�VXFK�D�SURSRVLWLRQ�LQ�RXU�UHVHDUFK��DQG�WKHUHIRUH�KROG�WKDW

WKLV�FODLP�PXVW�IDLO�XQGHU�WKH�IDFWV�RI�WKLV�FDVH�

&DUORWWL�DOVR�DUJXHG�WKDW�WKH�FRPPRQ�ODZ�RU�D�³UHDVRQDEOH�PDQ

VWDQGDUG´� JLYH� ULVH� WR� D� GXW\� RQ� WKH� SDUW� RI� WKH� &UHGLW� 8QLRQ� KHUH�

+RZHYHU��ZH� DUH� GLUHFWHG� WR� QR� DSSOLFDEOH� FDVHV� WKDW�ZRXOG� VXSSRUW

WKLV�FODLP���:H�GHFOLQH�WR�H[WHQG�H[LVWLQJ�QHJOLJHQFH�ODZ�WR�LQFOXGH�WKH

FLUFXPVWDQFHV�RI�WKLV�FDVH�

)LQDOO\�� &DUORWWL� DUJXHV� WKDW� WKH� &UHGLW� 8QLRQ¶V� GXW\� WR� LQIRUP

DULVHV� XQGHU� WKH� 8QIDLU� 7UDGH� 3UDFWLFHV�&RQVXPHU� 3URWHFWLRQ� /DZ

�³873�&3/´������3�6����������HW�VHT���&DUORWWL�DOVR�DUJXHV�WKDW�WKH�WULDO

FRXUW�HUUHG�LQ�IDLOLQJ�WR�ILQG�OLDELOLW\�XQGHU�WKH�VXEVWDQWLYH�SURYLVLRQV�RI

WKH� DFW�� � $OWKRXJK� WKH� WULDO� MXGJH� GLG� QRW� GLVFXVV� WKLV� LVVXH� LQ� KLV

RSLQLRQ��ZH�KROG�WKDW�KH�FRUUHFWO\�GHQLHG�UHFRYHU\�WR�&DUORWWL�XQGHU�WKH

873�&3/��DQG� WKDW� LWV�SURYLVLRQV�GR�QRW� LPSRVH�D�GXW\� RQ� WKH�&UHGLW

8QLRQ�

7KH� 873�&3/� DXWKRUL]HV� ³DQ\� SHUVRQ� ZKR� SXUFKDVHV� RU� OHDVHV

JRRGV�RU�VHUYLFHV�SULPDULO\�IRU�SHUVRQDO��IDPLO\�RU�KRXVHKROG�SXUSRVHV

DQG�WKHUHE\�VXIIHUV�DQ\�DVFHUWDLQDEOH�ORVV�RI�PRQH\�RU�SURSHUW\��UHDO

RU�SHUVRQDO��DV�WKH�UHVXOW�RI´�DQ�XQIDLU�RU�GHFHSWLYH�DFW�RU�SUDFWLFH�WR

EULQJ�D�SULYDWH�DFWLRQ�IRU�GDPDJHV������3�6�������������D���HPSKDVLV
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VXSSOLHG����$Q�³XQIDLU�RU�GHFHSWLYH�DFW�RU�SUDFWLFH´�LV�GHILQHG��LQ�SDUW�

DV�

�LL��&DXVLQJ�OLNHOLKRRG�RI�FRQIXVLRQ�RU�RI�PLVXQGHUVWDQGLQJ
DV� WR� WKH�VRXUFH�� VSRQVRUVKLS�� DSSURYDO� RU� FHUWLILFDWLRQ� RI
JRRGV�RU�VHUYLFHV�

  
�LY�� 8VLQJ� GHFHSWLYH� UHSUHVHQWDWLRQV� RU� GHVLJQDWLRQV� RI
JHRJUDSKLF�RULJLQ�LQ�FRQQHFWLRQ�ZLWK�JRRGV�RU�VHUYLFHV�
�Y��5HSUHVHQWLQJ�WKDW�JRRGV�RU�VHUYLFHV�KDYH�VSRQVRUVKLS�
DSSURYDO�� FKDUDFWHULVWLFV�� LQJUHGLHQWV�� XVHV�� EHQHILWV� RU
TXDQWLWLHV� WKDW� WKH\� GR� QRW� KDYH� RU� WKDW� D� SHUVRQ� KDV� D
VSRQVRUVKLS��DSSURYDO��VWDWXV��DIILOLDWLRQ�RU�FRQQHFWLRQ�WKDW
KH�GRHV�QRW�KDYH��������

���3�6������������7KH�WULDO�FRXUW�KHOG�WKDW�³3ODLQWLII�KDV�QRW�PDGH�RXW�D

FDVH� XQGHU� WKH� >873�&3/@�´� � 7KH� FRXUW� GLG� QRW� H[SODLQ� LWV� GHFLVLRQ�

+RZHYHU��ZH�DJUHH�WKDW�WKHUH�FDQ�EH�QR�OLDELOLW\�XQGHU�WKH�873�&3/�LQ

WKLV� FDVH�� � � 7KH� &DUORWWLV� GLG� QRW� ³SXUFKDVH´� WKH� ORDQ� SURWHFWLRQ

LQVXUDQFH�RIIHUHG�JUDWXLWRXVO\�E\� WKH�&UHGLW�8QLRQ��DQG� WKHUHIRUH� WKH

FODLP�XQGHU�WKH�873�&3/�PXVW�IDLO�XQGHU�WKH�DFW¶V�H[SUHVV�WHUPV������

3�6������������

%HFDXVH�ZH� ILQG� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� ILQGLQJ� D� GXW\� RQ

ZKLFK�WR�EDVH�D�FDXVH�RI�DFWLRQ�IRU�GDPDJHV�LQ�QHJOLJHQFH�XQGHU�WKH

IDFWV�RI�WKLV�FDVH��ZH�PXVW�UHYHUVH�WKH�FRXUW¶V�RUGHU�GHQ\LQJ�DSSHOODQW

&UHGLW�8QLRQ¶V�PRWLRQ�IRU�SRVW�WULDO�UHOLHI���:H�UHPDQG�WR�WKH�WULDO�FRXUW

IRU�SURFHHGLQJV�QHFHVVDU\�WR�YDFDWH�WKH�MXGJPHQW�HQWHUHG�LQ�IDYRU�RI

DSSHOOHHV�
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5HYHUVHG� DQG� UHPDQGHG� IRU� IXUWKHU� SURFHHGLQJV�� � -XULVGLFWLRQ

UHOLQTXLVKHG�

                                                                                                                        
���7KHVH�DUH�WKH�VSHFLILF�VHFWLRQV�FLWHG�WR�E\�&DUORWWL�LQ�KLV�FODLP�WKDW
WKH�&UHGLW�8QLRQ�YLRODWHG�WKH�873�&3/�


