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$SSHOODQW�KXVEDQG�DSSHDOV�WKH�WULDO�FRXUW¶V�ILQDO�RUGHU�GLVSRVLQJ�RI�WKH

HFRQRPLF�FODLPV�DQFLOODU\�WR�WKH�SDUWLHV¶�GLYRUFH�DFWLRQ���+H�UDLVHV�WZR�LVVXHV

IRU�RXU�FRQVLGHUDWLRQ��ZKLFK�KH�IUDPHV�DV�IROORZV�

�� 'LG� WKH� ORZHU� FRXUW� PDNH� DQ� HUURU� RI� ODZ� ZKHQ�� ZLWKRXW
KROGLQJ� D�KHDULQJ� RQ� D�PRWLRQ� IRU� VDQFWLRQV�� LW� JUDQWHG� WKH
PRWLRQ� DQG� LVVXHG� DQ� RUGHU� EDUULQJ� WKH� DSSHOODQW� IURP
SUHVHQWLQJ�WHVWLPRQ\�DW�WKH�HTXLWDEOH�GLVWULEXWLRQ�KHDULQJ"

�� 'LG� WKH� ORZHU� FRXUW�PDNH�DQ�HUURU� RI� ODZ�ZKHQ� LW� KHOG� WKDW
DSSHOOHH¶V�ZLWQHVV�ZDV�D�>VLF@�TXDOLILHG�WR�WHVWLI\�WR�WKH�LVVXH
RI�WKH�YDOXH�RI�UHDO�HVWDWH"

)LQGLQJ�QR�PHULW�WR�HLWKHU�RI�KLV�FODLPV��ZH�DIILUP�
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7KH� WULDO� FRXUW� FRJHQWO\� VXPPDUL]HG� WKH� SURFHGXUDO� KLVWRU\� RI� WKLV

FDVH�

2Q�-XQH����������,�HQWHUHG�DQ�RUGHU�SHUPLWWLQJ�WKH�SDUWLHV�WR
HQJDJH�LQ�GLVFRYHU\�WKURXJK�6HSWHPEHU������������2Q�RU�DERXW
-XO\� ���� �����:LIH¶V� FRXQVHO� VHUYHG�+XVEDQG� ZLWK� D� 1RWLFH� RI
'HSRVLWLRQ�DFFRPSDQLHG�E\�D�GRFXPHQW�UHTXHVW���+XVEDQG�IDLOHG
WR� DSSHDU� DQG� GLG� QRW� SURGXFH� WKH� UHTXHVWHG� GRFXPHQWV�
3XUVXDQW�WR�:LIH¶V�0RWLRQ�IRU�6SHFLDO�5HOLHI��-XGJH�%DHU�HQWHUHG
DQ� RUGHU� GDWHG� $XJXVW� ���� ����� ZKLFK� DZDUGHG� :LIH� FRXQVHO
IHHV� IRU� +XVEDQG¶V� IDLOXUH� WR� FRPSO\� DQG� ZKLFK� IXUWKHU� VWDWHG
WKDW�+XVEDQG�PD\�EH�SUHFOXGHG�IURP�RIIHULQJ�DQ\�HYLGHQFH�DV�WR
WKH� HFRQRPLF� LVVXHV� LI� +XVEDQG� IDLOHG� WR� SURGXFH� H[HFXWHG
DXWKRUL]DWLRQV�IRU�GRFXPHQWV�

2Q� 2FWREHU� ���� ������ DIWHU� D� FRQFLOLDWLRQ� VFKHGXOHG� IRU
2FWREHU� ���� ����� DW� ZKLFK� ZLIH� VRXJKW� DGGLWLRQDO� VDQFWLRQV� LQ
DFFRUGDQFH�ZLWK�-XGJH�%DHU¶V�RUGHU��,�HQWHUHG�DQ�2UGHU�GLUHFWLQJ
+XVEDQG� WR� SURGXFH� DOO� GRFXPHQWV� DQG� DOO� DXWKRUL]DWLRQV
UHTXHVWHG�E\�:LIH�RQ�RU�EHIRUH�1RYHPEHU������������,�VFKHGXOHG
WKH�FDVH�IRU�IXUWKHU�FRQFLOLDWLRQ�RQ�1RYHPEHU������������,QVWHDG
RI� SURGXFLQJ� WKH� GRFXPHQWV� DQG� DXWKRUL]DWLRQ� DV� RUGHUHG�� RQ
1RYHPEHU�����������WKH�GDWH�RQ�ZKLFK�WKH\�ZHUH�RUGHUHG�WR�EH
SURGXFHG���+XVEDQG�ILOHG�D�UHVSRQVH�REMHFWLQJ�WR�:LIH¶V�UHTXHVW
IRU� GRFXPHQWV� RQ� JURXQGV� WKDW� WKH� UHTXHVWHG� GRFXPHQWV�ZHUH
QRW� UHOHYDQW� RU� +XVEDQG� GLG� QRW� KDYH� LQ� KLV� SRVVHVVLRQ� WKH
GRFXPHQWV�UHTXHVWHG�

2Q�'HFHPEHU����������+XVEDQG�ILOHG�D�PRWLRQ�WR�UH�VFKHGXOH
WKH� HTXLWDEOH� GLVWULEXWLRQ� FRQFLOLDWLRQ� GXH� WR� XQDYDLODELOLW\� RI
FRXQVHO�� ZKLFK� PRWLRQ� ZDV� JUDQWHG� E\� -XGJH� )ROLQR� DQG� WKH
FRQFLOLDWLRQ�ZDV�UHVFKHGXOHG�IRU�0DUFK������������2Q�'HFHPEHU
���� ������ SXUVXDQW� WR� D� PRWLRQ� RI� :LIH�� ,� HQWHUHG� DQ� RUGHU
H[SHGLWLQJ� WKH� FRQFLOLDWLRQ� WR� -DQXDU\� ��� ����� DQG� SUHVHUYLQJ
:LIH¶V�FODLP�IRU�FRXQVHO�IHHV�

2Q�'HFHPEHU����� �����+XVEDQG¶V� FRXQVHO� ILOHG� D�PRWLRQ� WR
ZLWKGUDZ�DV�FRXQVHO�>�@�ZKLFK�,�JUDQWHG�ZLWK�WKH�FRQGLWLRQ�WKDW
+XVEDQG�ZDV�WR�VHFXUH�QHZ�FRXQVHO�RU�WR�SURFHHG�SUR�VH�VR�DV
QRW�WR�GHOD\�UHVROXWLRQ�RI�WKH�FDVH�DQG�WKH�FRQFLOLDWLRQ�VFKHGXOHG

                                        
1 &RXQVHO�FLWHG�KXVEDQG¶V�UHIXVDO�WR�FRRSHUDWH�LQ�SUHSDULQJ�WKH�FDVH�IRU�WULDO
DV�WKH�UHDVRQ�IRU�KLV�ZLWKGUDZDO�
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IRU� -DQXDU\� ��� ����� ZDV� QRW� WR� EH� FRQWLQXHG� GXH� WR� ODFN� RI
FRXQVHO�RU�GXH�WR�QHZ�FRXQVHO�

2Q�-DQXDU\�����������DIWHU�WKH�-DQXDU\���������FRQFLOLDWLRQ�
DW� ZKLFK� QHZ� FRXQVHO� DSSHDUHG�� ,� RUGHUHG� WKDW� +XVEDQG� ZDV
SUHFOXGHG� IURP� RIIHULQJ� HYLGHQFH� LQ� KLV� FDVH� LQ� FKLHI� DW� WKH
XSFRPLQJ� HTXLWDEOH� GLVWULEXWLRQ� KHDULQJ� EHIRUH� WKH� SHUPDQHQW
PDVWHU���7KLV�ZDV�EDVHG�XSRQ�P\�FRQVLGHUDWLRQ�RI�WKH�EDVHV�RI
KXVEDQG¶V�REMHFWLRQV�DQG�WKH�IDFW�WKDW�KXVEDQG�KDG�DOUHDG\�EHHQ
RUGHUHG�RQ� WZR�RFFDVLRQV� WR� SURGXFH� WKH� UHTXHVWHG�GRFXPHQWV
DQG�DXWKRUL]DWLRQV���,W�KDG�EHHQ�PDGH�FOHDU�ZKHQ�,�HQWHUHG�WKH
SULRU� RUGHU� VHWWLQJ� WKH� ILQDO� GHDGOLQH� WKDW� WKH� WLPH� IRU� ILOLQJ
REMHFWLRQV�KDG�ORQJ�SDVVHG�� �1RQHWKHOHVV�� LI�+XVEDQG�SURGXFHG
WKH� GRFXPHQWV� FRQWDLQHG� LQ� :LIH¶V� UHTXHVW� IRU� SURGXFWLRQ� RI
GRFXPHQWV��WKH�-DQXDU\����RUGHU�VWDWHG�WKDW�KH�FRXOG�SUHVHQW�D
PRWLRQ�WR�PH�IRU�UHFRQVLGHUDWLRQ�RI�P\�-DQXDU\����������RUGHU
ZLWKLQ� WZHQW\�GD\V�SULRU� WR� WKH�GDWH� VHW� IRU� KHDULQJ�EHIRUH� WKH
PDVWHU���+XVEDQG�IDLOHG�WR�SURGXFH�WKH�UHTXLUHG�GRFXPHQWV�DQG
GLG� QRW� VHHN� UHFRQVLGHUDWLRQ� XQWLO� WKH� GD\� RI� WKH� VFKHGXOHG
PDVWHU¶V� KHDULQJ�� � 2Q� WKH� PRUQLQJ� RI� WKH� KHDULQJ�� KXVEDQG
FODLPHG� WKDW� KH� KDG� WKH� UHTXHVWHG� GRFXPHQWV� DQG� ZRXOG
SURGXFH� WKHP� DQG� WKHUHIRUH� UHTXHVWHG� WKH� RSSRUWXQLW\� WR
SURGXFH�ZLWQHVVHV���:LIH�REMHFWHG�VWDWLQJ�WKDW�WKHVH�GRFXPHQWV
ZHUH� QHFHVVDU\� IRU� KHU� WR� SUHSDUH� KHU� FDVH� DQG� VKH� FHUWDLQO\
FRXOG�QRW�GR�VR�WKDW�GD\���7KH�PDVWHU�UHIHUUHG�WKH�PDWWHU�WR�PH
IRU� UHVROXWLRQ�� � ,� GHQLHG� +XVEDQG¶V� XQWLPHO\� PRWLRQ� IRU
UHFRQVLGHUDWLRQ�

7ULDO�&RXUW�2SLQLRQ������������DW�����

,Q�UHYLHZLQJ� WKH� WULDO� FRXUW¶V� LPSRVLWLRQ�RI�GLVFRYHU\�VDQFWLRQV�� ³>Z@H

UHFRJQL]H� WKDW� WKH� LPSRVLWLRQ� RI� VSHFLILF� VDQFWLRQV� IRU� IDLOXUH� WR� REH\� D

GLVFRYHU\�RUGHU�LV�ODUJHO\�ZLWKLQ�WKH�GLVFUHWLRQ�RI�WKH�>WULDO@�FRXUW���+RZHYHU�

LW� LV� FOHDU� WKDW� LQ� WKH� H[HUFLVH� RI� MXGLFLDO� GLVFUHWLRQ� LQ� IRUPXODWLQJ� DQ

DSSURSULDWH� VDQFWLRQ� RUGHU�� WKH� FRXUW� LV� UHTXLUHG� WR� VHOHFW� D� SXQLVKPHQW

ZKLFK� µILWV� WKH� FULPH�¶´� � %UXQHWWL� Y�� 6RXWKHDVWHUQ� 3HQQV\OYDQLD

7UDQVSRUWDWLRQ� $XWKRULW\�� ���� $��G� ���� �3D�� 6XSHU�� ������ �FLWDWLRQV
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RPLWWHG����7KH�DSSURSULDWHQHVV�RI�WKH�VDQFWLRQ�LPSRVHG�LV�DVVHVVHG�LQ�OLJKW

RI�IRXU�IDFWRUV������WKH�SUHMXGLFH�FDXVHG�WR�WKH�RSSRVLQJ�SDUW\�DQG�ZKHWKHU

WKH�SUHMXGLFH�FDQ�EH�FXUHG�����WKH�GHIDXOWLQJ�SDUW\¶V�ZLOOIXOQHVV�RU�EDG�IDLWK

LQ� IDLOLQJ� WR� FRPSO\�ZLWK� WKH� GLVFRYHU\� RUGHU�� ��� WKH� QXPEHU� RI� GLVFRYHU\

YLRODWLRQV��DQG����WKH� LPSRUWDQFH�RI�WKH�SUHFOXGHG�HYLGHQFH� LQ� OLJKW� RI� WKH

IDLOXUH���6WHLQIXUWK�Y��/D0DQQD������$��G�������3D��6XSHU��������

([DPLQLQJ�KXVEDQG¶V�FRQGXFW�LQ�WKLV�FDVH�LQ�OLJKW�RI�WKHVH�IDFWRUV��ZH

ILQG�QR�DEXVH�RI�GLVFUHWLRQ�LQ�WKH�VDQFWLRQ�LPSRVHG�E\�WKH�WULDO�FRXUW���:LWK

UHVSHFW�WR�WKH�ILUVW�IDFWRU�� WKH�WULDO�FRXUW� LQ� LWV�RSLQLRQ�H[SOLFLWO\� IRXQG� WKDW

KXVEDQG¶V�LQWUDQVLJHQFH�SULRU�WR�WULDO��KLV�GLVLQJHQXRXV�FODLPV�WKDW�KH�GLG�QRW

KDYH� WKH� UHTXHVWHG� LQIRUPDWLRQ� DQG� KLV� EHODWHG� RIIHU�� RQ� WKH� GD\� RI� WKH

KHDULQJ�� WR� SURGXFH� WKH� UHTXHVWHG�PDWHULDOV� UHVXOWHG� LQ� SUHMXGLFH� WR� ZLIH�

5HJDUGLQJ�WKH�VHFRQG�DQG�WKLUG�IDFWRUV��WKH�PDVWHU�DQG�WKH�WULDO�FRXUW�ERWK

FRQFOXGHG� WKDW� KXVEDQG¶V� FRQGXFW� LQ� UHIXVLQJ� RYHU� WKH� FRXUVH� RI� PDQ\

PRQWKV� WR� FRPSO\� ZLWK� ZLIH¶V� GLVFRYHU\� UHTXHVWV� DQG� WKH� FRXUW¶V� HQVXLQJ

RUGHUV��RQO\�WR�DWWHPSW�DW�WKH� ODVW�PLQXWH� WR�DYRLG�VDQFWLRQV�E\�SURGXFLQJ

WKH� HYLGHQFH�� FRQVWLWXWHG� UHSHDWHG�� ZLOOIXO� GLVREHGLHQFH� RI� WKH� FRXUW¶V

GLVFRYHU\� RUGHUV�� � :KLOH� WKH� WULDO� FRXUW� PDGH� QR� ILQGLQJ� FRQFHUQLQJ� WKH

IRXUWK� IDFWRU�� QHLWKHU� KDV� KXVEDQG� DVVHUWHG�ZKDW� HYLGHQFH� KH� ZRXOG� KDYH

LQWURGXFHG�KDG�WKH�VDQFWLRQ�QRW�EHHQ�LPSRVHG�RU�KRZ�KH�ZDV�SUHMXGLFHG�E\

LWV� H[FOXVLRQ�� � :H� WKXV� FRQFOXGH� WKDW� WKH� WULDO� FRXUW� GLG� QRW� DEXVH� LWV

GLVFUHWLRQ�LQ�LPSRVLQJ�WKLV�VHULRXV�VDQFWLRQ�XSRQ�KXVEDQG�
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,Q� UHDFKLQJ� WKLV� FRQFOXVLRQ�� ZH� WDNH� QRWH� WKDW� WKH� LQWHJULW\� RI� WKH

DGMXGLFDWLRQ� SURFHVV� UHTXLUHV� WKDW� DOO� SDUWLHV� SURPSWO\� DQG� ZLWK

WKRURXJKQHVV� UHVSRQG� WR� GLVFRYHU\� UHTXHVWV�� � :KLOH� WKLV� SULQFLSOH� LV

DSSOLFDEOH� WR� DOO� OLWLJDWLRQ�� LW� LV� HVSHFLDOO\�PHDQLQJIXO� LQ� GRPHVWLF� UHODWLRQV

PDWWHUV�� � 'RPHVWLF� UHODWLRQV� OLWLJDWLRQ� IUHTXHQWO\� LQYROYHV� ELWWHUQHVV� DQG

KRVWLOLW\� FRXSOHG� ZLWK� DQ� XQZLOOLQJQHVV� RI� WKH� SDUWLHV� WR� FRRSHUDWH�� � 7KH

SDUWLHV�ZKR�DW�RQH� WLPH�KDG�DQ� LQWLPDWH� UHODWLRQVKLS�ZLWK�RQH�DQRWKHU�DUH

QRZ� HQJDJHG� LQ� D� ILJKW� DQG� WKH� OLWLJDWLRQ� SURFHVV� LV� XVHG� DV� DQ� DUHQD� WR

UHVROYH� SHUVRQDO� SUREOHPV�� � +RZHYHU�� D� FRXUW� FDQQRW� SURFHHG� WR� D� IDLU

UHVROXWLRQ� RI� WKH� PDWWHU� ZLWKRXW� WKH� QHFHVVDU\� LQIRUPDWLRQ�� � 7KH� 'LYRUFH

&RGH� UHTXLUHV� WKDW� WKH� FRXUWV� GR� ³HFRQRPLF� MXVWLFH�´� � ��� 3D�&�6�$�

������D�������%HKDYLRU�VXFK�DV�WKDW�H[KLELWHG�E\�WKH�KXVEDQG�SUHYHQWV�WKH

FRXUW�IURP�IXOILOOLQJ�WKLV�VWDWXWRU\�PDQGDWH���:KHUH�D�SDUW\¶V�DFWLRQ�GLVUXSWV

WKH� IDLU� DQG� RUGHUO\� SURFHVV� RI� WKH� GLYRUFH� DFWLRQ�� WKH� FRXUW� DFWV

DSSURSULDWHO\�LQ�LPSRVLQJ�HYHQ�VHYHUH�VDQFWLRQV�LI�QHFHVVDU\�WR�WDNH�FRQWURO

RI�WKH�VLWXDWLRQ�

%HFDXVH�ZH�KDYH�FRQFOXGHG�WKDW�WKH�WULDO�FRXUW¶V�RUGHU�ZDV�SURSHU�LQ

OLJKW�RI�WKH�DSSOLFDEOH�IDFWRUV��ZH�ILQG�QR�PHULW�LQ�KXVEDQG¶V�DUJXPHQW�WKDW

WKH�RUGHU�VKRXOG�EH�UHYHUVHG�EHFDXVH�WKH�ODQJXDJH�RI�WKH�RUGHU�LWVHOI�GLG�QRW

DGGUHVV� WKRVH� IDFWRUV�� � 6LPLODUO\�� KLV� FRQWHQWLRQ� WKDW� WKH� WULDO� FRXUW� ZDV

UHTXLUHG� WR�KROG�D�KHDULQJ�EHIRUH� LPSRVLQJ�VDQFWLRQV� LV�PHULWOHVV�� �1HLWKHU

QRWLFH� QRU� D� KHDULQJ� LV� D� QHFHVVDU\� SUHUHTXLVLWH� WR� WKH� LPSRVLWLRQ� RI



J. A28047/98

-6-

VDQFWLRQV�SXUVXDQW�WR� 3D�5�&�3�� ������ �3ULGH�&RQWUDFWLQJ�� ,QF�� Y��%LHKQ

&RQVWUXFWLRQ�� ,QF��� ���� $��G� ��� �3D�� 6XSHU�� ������ �FLWLQJ� &DOGHUDLR� Y�

5RVV�� ���� 3D�� ����� ���� $��G� ���� ��������*ULIILQ� Y�� 7HGHVFR�� ���� $��G

������3D��6XSHU���������

+XVEDQG¶V�VHFRQG�DUJXPHQW�DOVR�IDLOV�WR�HVWDEOLVK�D�EDVLV�IRU�WKH�JUDQW

RI�DSSHOODWH�UHOLHI���+H�FRQWHQGV�WKDW�WKH�ZLWQHVV�RIIHUHG�E\�ZLIH�WR�WHVWLI\�RQ

WKH�YDOXH�RI�WKH�SDUWLHV¶�PDULWDO�KRPH�VKRXOG�QRW�KDYH�EHHQ�TXDOLILHG�DV�DQ

H[SHUW�DQG�WKDW�KHU�YDOXDWLRQ�WHVWLPRQ\�VKRXOG�QRW�KDYH�EHHQ�UHOLHG�XSRQ�E\

WKH�PDVWHU�RU�WKH�WULDO�FRXUW���7KH�FUX[�RI�KLV�DUJXPHQW�LV�WKDW�EHFDXVH�ZLIH¶V

ZLWQHVV�ZDV� D� UHDO� HVWDWH� VDOHV� DJHQW� DQG� QRW� D� EURNHU� RU� D� FHUWLILHG� UHDO

HVWDWH�DSSUDLVHU��KHU�RSLQLRQ�DV�WR�WKH�PDUNHW�YDOXH�RI�WKH�SDUWLHV¶�SURSHUW\

VKRXOG�QRW�KDYH�EHHQ�DFFHSWHG�E\�WKH�WULDO�FRXUW�

7KH� ODZ� UHJDUGLQJ� H[SHUW� TXDOLILFDWLRQ� LQ� 3HQQV\OYDQLD� LV� ZHOO

HVWDEOLVKHG�

�>7@KH�VWDQGDUG�IRU�TXDOLILFDWLRQ�RI�DQ�H[SHUW�ZLWQHVV�LV�D�OLEHUDO
RQH��7KH�WHVW�WR�EH�DSSOLHG�ZKHQ�TXDOLI\LQJ�DQ�H[SHUW�ZLWQHVV�LV
ZKHWKHU� WKH� ZLWQHVV� KDG� DQ\� UHDVRQDEOH� SUHWHQVLRQ� WR
VSHFLDOL]HG�NQRZOHGJH�RQ� WKH� VXEMHFW�XQGHU� LQYHVWLJDWLRQ�� ,I� KH
GRHV�� KH� PD\� WHVWLI\� DQG� WKH� ZHLJKW� WR� EH� JLYHQ� WR� VXFK
WHVWLPRQ\� LV� IRU� WKH� WULHU� RI� IDFW� WR� GHWHUPLQH�� ,W� LV� DOVR� ZHOO
HVWDEOLVKHG�WKDW�D�ZLWQHVV�PD\�EH�TXDOLILHG�WR�UHQGHU�DQ�H[SHUW
RSLQLRQ�EDVHG�RQ� WUDLQLQJ� DQG�H[SHULHQFH��)RUPDO� HGXFDWLRQ� RQ
WKH�VXEMHFW�PDWWHU�RI�WKH�WHVWLPRQ\�LV�QRW�UHTXLUHG��������,W�LV�QRW
D�QHFHVVDU\�SUHUHTXLVLWH� WKDW� WKH� H[SHUW� EH�SRVVHVVHG�RI� DOO� RI
WKH� NQRZOHGJH� LQ� D� JLYHQ� ILHOG�� RQO\� WKDW� KH� SRVVHVV� PRUH
NQRZOHGJH� WKDQ� LV� RWKHUZLVH� ZLWKLQ� WKH� RUGLQDU\� UDQJH� RI
WUDLQLQJ��NQRZOHGJH��LQWHOOLJHQFH�RU�H[SHULHQFH�
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=DN�Y��3UXGHQWLDO�3URSHUW\�	�&DVXDOW\�,QVXUDQFH�&RPSDQ\��BBB�$��G

BBB��BBB��3D��6XSHU�� �����>1R�� �����3KLODGHOSKLD������� ILOHG���������6OLS

2S�� DW� ���� ����� 3D�� 6XSHU�� /(;,6� ���� DW� 
������ �3D�6XSHU�-XQH� �������

����� :/� ������� DW� 
�����3D�6XSHU�-XQH� ��� �����@� �TXRWLQJ� (UGRV� Y�

%HGIRUG� 9DOOH\� 3HWUROHXP� &R��� ���� $��G� ����� ���� �3D�6XSHU�� �����

�HPSKDVLV�LQ�RULJLQDO���TXRWLQJ�0LOOHU�Y��%UDVV�5DLO�7DYHUQ��,QF�������3D�

���������$��G��������������������0RUHRYHU�

>Z@KHWKHU� RU� QRW� D� ZLWQHVV� PD\� EH� SHUPLWWHG� WR� WHVWLI\� DV� DQ
H[SHUW�LV�D�GHFLVLRQ�WKDW�UHVWV�ZLWKLQ�WKH�VRXQG�GLVFUHWLRQ�RI�WKH
WULDO�FRXUW���)ODQDJDQ�Y��/DEH������$��G������3D��������FLWLQJ
0LOOHU�Y��%UDVV�5DLO�7DYHUQ��,QF�������$��G������3D���������
6XFK�GHFLVLRQV�ZLOO�QRW�EH�GLVWXUEHG�RQ�DSSHDO�LQ�WKH�DEVHQFH�RI
DQ�DEXVH�RI�WKH�WULDO�FRXUW
V�GLVFUHWLRQ���,G��DW�����

%HQQHWW�Y��*UDKDP��BBB�3D��BBB��BBB��BBB�$��G�BBB��BBB��������>1R����

(�'��$SSHDO�'RFNHW�������ILOHG����������6OLS�2S��DW����������3D��/(;,6�����

DW�
����3D�0D\�����������������:/��������DW�
��3D�0D\����������@�

7KH�ZLWQHVV�RIIHUHG�E\�ZLIH�LQ�WKLV�FDVH�ZDV�D�UHDO�HVWDWH�DJHQW�ZLWK

HLJKWHHQ�\HDUV�RI�H[SHULHQFH��PXFK�RI�ZKLFK�LQYROYHG�WKH�VDOH�RI�KRPHV�LQ

WKH� FRPPXQLW\� ZKHUH� WKH� SDUWLHV¶� KRPH� LV� ORFDWHG�� � 7KH� ZLWQHVV� WHVWLILHG

WKDW�DOWKRXJK�VKH�ZDV�QRW�D�EURNHU�RU�D�FHUWLILHG�UHDO�HVWDWH�DSSUDLVHU��KHU

WUDLQLQJ� DQG� H[SHULHQFH� LQFOXGHG� WKH� GHWHUPLQDWLRQ� RI� OLVWLQJ� SULFHV� IRU

SURSHUWLHV�E\�FRPSDULQJ�WKHP�ZLWK�FRPSDUDEOH�SURSHUWLHV�UHFHQWO\�OLVWHG�RU

VROG��DQG�WKDW�VKH�KDG�XVHG�WKLV�PHWKRG� LQ� UHDFKLQJ�KHU�RSLQLRQ�DV� WR�WKH

PDUNHW�YDOXH�RI� WKH�SDUWLHV¶�KRPH�� �&OHDUO\�� WKLV�ZLWQHVV�KDG�D� UHDVRQDEOH
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SUHWHQVLRQ�WR�VSHFLDOL]HG�NQRZOHGJH�DV� WR� WKH�PDUNHW� YDOXH� RI� UHDO� HVWDWH�

WKH�OLPLWHG�LVVXH�RQ�ZKLFK�VKH�WHVWLILHG���0RUHRYHU��EHFDXVH�VKH�WHVWLILHG�DQG

ZDV�FURVV�H[DPLQHG�DW�OHQJWK�UHJDUGLQJ�WKH�SDUWLFXODU�FRPSDUDEOH�SURSHUWLHV

DQG�WKH�IHDWXUHV�DQG�FRQGLWLRQV�RI�WKH�SDUWLHV¶�KRPH�ZKLFK�VKH�XVHG�LQ�KHU

DQDO\VLV�� WKH� PDVWHU� ZDV� ZHOO� HTXLSSHG� WR� DVVHVV� WKH� UHOLDELOLW\� RI� WKDW

DQDO\VLV� DQG� JLYH� LW� HYLGHQWLDU\� ZHLJKW� DFFRUGLQJO\�� � :H� ILQG� QR� DEXVH� RI

GLVFUHWLRQ�LQ�WKH�GHFLVLRQ�RI�WKH�PDVWHU��DFFHSWHG�E\�WKH�WULDO�FRXUW�� WR�XVH

WKLV�ZLWQHVV¶V�RSLQLRQ�DV�WKH�EDVLV�IRU�YDOXLQJ�WKH�SDUWLHV¶�KRPH�IRU�HTXLWDEOH

GLVWULEXWLRQ�SXUSRVHV�

%HFDXVH�KXVEDQG¶V�FODLPV� ODFN�PHULW��ZH�DIILUP�WKH�RUGHU�RI� WKH� WULDO

FRXUW��

0RWLRQ�WR�GLVPLVV�GHQLHG���2UGHU�DIILUPHG�

                                        
��:LIH�KDV�ILOHG�D�PRWLRQ�WR�GLVPLVV�WKLV�DSSHDO�EHFDXVH�KXVEDQG�IDLOHG�WR
RUGHU�WKH�HQWLUH�WUDQVFULSW�RI�SURFHHGLQJV�EHIRUH�WKH�PDVWHU��LQVWHDG
IXUQLVKLQJ�RQO\�D�WUDQVFULSW�RI�WKH�WHVWLPRQ\�RI�ZLIH¶V�H[SHUW�ZLWQHVV�
%HFDXVH�WKLV�WUDQVFULSW�SURYLGHG�DQ�DGHTXDWH�EDVLV�WR�UHYLHZ�KXVEDQG¶V
FODLPV�RQ�DSSHDO��ZH�KDYH�GLVSRVHG�RI�WKH�PDWWHU�RQ�LWV�PHULWV���7KH�PRWLRQ
WR�GLVPLVV�LV�GHQLHG�


