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��� 7KLV�LV�DQ�DSSHDO�IURP�WKH�MXGJPHQW�RI�VHQWHQFH�HQWHUHG�LQ�WKH�&RXUW

RI� &RPPRQ� 3OHDV� RI� <RUN� &RXQW\� IROORZLQJ� $SSHOODQW¶V� FRQYLFWLRQ� RQ� WKH

FKDUJH�RI� SRVVHVVLRQ�ZLWK� WKH� LQWHQW� WR� GHOLYHU� FRFDLQH�� �+HUHLQ�� $SSHOODQW

FRQWHQGV� WKDW� WKH� VXSSUHVVLRQ� FRXUW� HUUHG� LQ� IDLOLQJ� WR� VXSSUHVV� FRFDLQH

VHL]HG�E\�WKH�SROLFH��:H�DIILUP�

,Q� UHYLHZLQJ� WKH� GHQLDO� RI� D� PRWLRQ� WR� VXSSUHVV�� RXU
UHVSRQVLELOLW\� LV� WR� GHWHUPLQH� ZKHWKHU� WKH� UHFRUG� VXSSRUWV� WKH
VXSSUHVVLRQ� FRXUW¶V� IDFWXDO� ILQGLQJV� DQG� WKH� OHJLWLPDF\� RI� WKH
LQIHUHQFHV� DQG� OHJDO� FRQFOXVLRQV�GUDZQ� IURP� WKRVH� ILQGLQJV�� � ,I
WKH�VXSSUHVVLRQ�FRXUW�KHOG�IRU�WKH�SURVHFXWLRQ��ZH�FRQVLGHU�RQO\
WKH�HYLGHQFH�RI�WKH�SURVHFXWLRQ¶V�ZLWQHVVHV�DQG�VR�PXFK�RI�WKH
HYLGHQFH� IRU� WKH� GHIHQVH� DV�� IDLUO\� UHDG� LQ� WKH� FRQWH[W� RI� WKH
UHFRUG� DV� D� ZKROH�� UHPDLQV� XQFRQWUDGLFWHG�� :KHQ� WKH� IDFWXDO
ILQGLQJV�RI�WKH�VXSSUHVVLRQ�FRXUW�DUH�VXSSRUWHG�E\�WKH�HYLGHQFH�
WKH�DSSHOODWH�FRXUW�PD\�UHYHUVH�LI� WKHUH� LV�DQ�HUURU� LQ�WKH�OHJDO
FRQFOXVLRQV�GUDZQ�IURP�WKRVH�IDFWXDO�ILQGLQJV�

&RPPRQZHDOWK� Y�� /RSH]�� ���� $��G� ����� �������� �3D�6XSHU�� �����

�FLWDWLRQ�RPLWWHG��
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��� .HHSLQJ� WKLV� VWDQGDUG� LQ� PLQG�� ZH� ILQG� WKDW� WKH� UHOHYDQW� IDFWV� DQG

SURFHGXUDO�KLVWRU\�DUH�DV�IROORZV��$W�DSSUR[LPDWHO\������D�P���RQ�1RYHPEHU

���� ������ 'HWHFWLYH� -HIIUH\� 6SHQFH� UHFHLYHG� D� GLVSDWFK� WR� UHVSRQG� WR� D

VKRRWLQJ� GHDWK� RFFXUULQJ� LQ� WKH� ���� EORFN� RI� :HVW� 0DSOH� 6WUHHW�� � 8SRQ

DUULYDO��'HWHFWLYH�6SHQFH� SKRWRJUDSKHG� WKH� VFHQH� DQG� EHJDQ� LQYHVWLJDWLQJ

WKH�VKRRWLQJ���$W�VRPH�SRLQW��'HWHFWLYH�6SHQFH�ZHQW�WR�WKH�SROLFH�VWDWLRQ�WR

UHYLHZ� UHSRUWV� JHQHUDWHG� E\� RWKHU� SROLFH� RIILFHUV� LQYROYHG� LQ� WKH

LQYHVWLJDWLRQ���)RU�H[DPSOH��'HWHFWLYH�6SHQFH�UHYLHZHG�D�UHSRUW�ZULWWHQ�E\

'HWHFWLYH�:LOOLDP�)ROOPHU��ZKLFK�LQGLFDWHG�WKDW�'HQQLV�%DQNV�KDG�ZLWQHVVHG

WKH�VKRRWLQJ�� � �0U��%DQNV�GHVFULEHG� WKH�VKRRWHU�DV�D�\RXQJ�+LVSDQLF�PDOH

ZLWK�PHGLXP�FRPSOHFWHG�VNLQ��ZHDULQJ�D�EOXH�SODLG�VKLUW�� MHDQV�� DQG�EODFN

ERRWV�� VWDQGLQJ� DSSUR[LPDWHO\� ILYH� IHHW� DQG� WHQ� LQFKHV� WDOO�� ZHLJKLQJ

DSSUR[LPDWHO\� RQH� KXQGUHG� DQG� HLJKW\�ILYH� SRXQGV�� DQG� VSRUWLQJ� D� VKRUW

KDLU�FXW�

��� 0RUHRYHU��'HWHFWLYH�6SHQFH�UHYLHZHG�D�UHSRUW�ZULWWHQ�E\�3ROLFH�2IILFH

)LJJH����)URP�WKH�UHSRUW��'HWHFWLYH�6SHQFH�OHDUQHG�WKDW�WKH�VKRRWLQJ�VXVSHFW

ZDV�D�SDVVHQJHU�LQ�DQ�ROG�JUD\�9ROYR�DQG�WKDW�WKH�9ROYR�ZDV�UHJLVWHUHG�WR

/HVWHU�&DUH\�RI�����6RXWK�*HRUJH�6WUHHW��7KH�RIILFHU¶V�UHSRUW�DOVR�LQGLFDWHG

WKDW�� DW� ����� D�P��� 2IILFHU� )LJJH� IRXQG� WKH� 9ROYR� SDUNHG� DW� WKH� FRUQHU� RI

0DSOH�DQG�'XNH�6WUHHWV�DQG�WKDW�WKH�FDU¶V�KRRG�ZDV�ZDUP��DV�LI�LW�KDG�EHHQ

GULYHQ� UHFHQWO\�� � $IWHU� UHDGLQJ� WKH� UHSRUW�� DW� DSSUR[LPDWHO\� ����� D�P��

����������������������������������
��2IILFHU�)LJJH¶V�ILUVW�QDPH�GRHV�QRW�DSSHDU�LQ�WKH�UHFRUG�
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'HWHFWLYH� 6SHQFH� WHOHSKRQHG� 0U�� &DUH\� DQG� DVNHG� KLP� WR� SURFHHG� WR� WKH

SROLFH� VWDWLRQ� IRU� TXHVWLRQLQJ�� � 0U�� &DUH\� UHVSRQGHG� WR� WKH� GHWHFWLYH¶V

UHTXHVW� DW� DSSUR[LPDWHO\� ����� D�P��� DQG� WROG� 'HWHFWLYH� 6SHQFH� WKDW� WZR

PHQ�� 6RORPRQ� :DVKLQJWRQ� DQG� $SSHOODQW�� KDG� ERUURZHG� WKH� 9ROYR� DW

DSSUR[LPDWHO\� ������ S�P�� RQ� 1RYHPEHU� ���� ������ � +H� DOVR� WROG� WKH

GHWHFWLYH�WKDW�0U��:DVKLQJWRQ�KDG�FDOOHG�KLP�DW�DSSUR[LPDWHO\������D�P��RQ

1RYHPEHU����� ������ WR� UHSRUW� WKDW� WKH�9ROYR�KDG� EHHQ� UHWXUQHG� WR�0DSOH

6WUHHW�� �0U��:DVKLQJWRQ� WKHQ� WROG�0U��&DUH\�ZKHUH�KH� OLYHG��ZKLFK�ZDV� DW

����6RXWK�*HRUJH�6WUHHW��DQG�JDYH�KLP�GLUHFWLRQV�VR�WKDW�0U��&DUH\�FRXOG

UHWULHYH�WKH�9ROYR¶V�NH\V���$V�RI�WKH�WLPH�RI�TXHVWLRQLQJ�E\�SROLFH��0U��&DUH\

KDG�QRW�UHWULHYHG�WKH�NH\V�

��� $IWHU�VSHDNLQJ�ZLWK�0U��&DUH\��'HWHFWLYH�6SHQFH�QRWLILHG�6HUJHDQW�5R\

.RKOHU�� 3ROLFH� 2IILFHUV� (ULF� .OH\QHQ�� 3DFH�� .HOO\��� DQG� 7RGG� 5RVV� RI� 0U�

:DVKLQJWRQ¶V� ORFDWLRQ�� DVNHG� WKH� PHQ� WR� ³SLFN� 0U�� :DVKLQJWRQ� XS´� IRU

TXHVWLRQLQJ�LQ�FRQQHFWLRQ�ZLWK�WKH�VKRRWLQJ��JDYH�WKH�RIILFHUV�D�GHVFULSWLRQ

RI�$SSHOODQW��DQG�WROG�WKH�SROLFH�RIILFHUV�WR�³EH�RQ�WKH�ORRNRXW´�IRU�$SSHOODQW�

��� 8SRQ�DUULYDO�DW�����6RXWK�*HRUJH�6WUHHW��DW�DSSUR[LPDWHO\������D�P��

2IILFHUV� 3DFH� DQG� .HOO\� ZHQW� WR� WKH� UHDU� RI� WKH� UHVLGHQFH� DQG� 6HUJHDQW

.RKOHU� DQG� 2IILFHUV� 5RVV� DQG� .OH\QHQ� ZHQW� WR� WKH� UHVLGHQFH¶V� IURQW� GRRU�

6HUJHDQW�.RKOHU�NQRFNHG�RQ�WKH�GRRU��0U��:DVKLQJWRQ�DQG�KLV�ZLIH�DQVZHUHG

LW��6HUJHDQW�.RKOHU�DVNHG�WKH�FRXSOH�WR�VWHS�RXWVLGH�RI�WKH�UHVLGHQFH�VLQFH�LW

����������������������������������
��1HLWKHU�2IILFHU�3DFH¶V�QRU�.HOO\¶V�ILUVW�QDPH�DSSHDUV�LQ�WKH�UHFRUG�
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ZDV� GDUN� LQVLGH�� DQG� WKH\� VR� FRPSOLHG�� � 6HUJHDQW� .RKOHU� WKHQ� DVNHG� 0U�

:DVKLQJWRQ�ZKR�ZDV�LQVLGH�WKH�UHVLGHQFH��DQG�0U��:DVKLQJWRQ�UHSOLHG�WKDW

KLV�FKLOGUHQ�ZHUH� LQVLGH�� �:KHQ�DVNHG�ZKHWKHU�DQ\RQH�HOVH�ZDV� LQVLGH�WKH

UHVLGHQFH��0U��:DVKLQJWRQ�UHVSRQGHG��³>1@RW�WKDW�,�NQRZ�RI�´�1�7���������

DW������0U��:DVKLQJWRQ�ZDV�WKHQ�DVNHG�ZKHWKHU�WKH�RIILFHUV�FRXOG�ORRN�LQVLGH

WKH�KRXVH�� DQG�0U��:DVKLQJWRQ� UHVSRQGHG�� ³>*@R� DKHDG�´� 1�7�� �������� DW

���� � 7KH� VHUJHDQW� WKHQ� WXUQHG�KLV� DWWHQWLRQ� WR�0UV��:DVKLQJWRQ��ZKR� KDG

VWHSSHG� EDFN� LQVLGH� WKH� KRXVH�� � :LWK� WKH� IURQW� GRRU� VWLOO� RSHQ�� 6HUJHDQW

.RKOHU�ZDONHG�WR�WKH�GRRU¶V�WKUHVKROG��ZLWKRXW�FURVVLQJ�WKH�WKUHVKROG�LQ�DQ\

PDQQHU�� DQG� VDZ� D� +LVSDQLF� PDOH� RI� DYHUDJH� ZHLJKW� DQG� KHLJKW�� ODWHU

LGHQWLILHG� DV� $SSHOODQW�� VLWWLQJ� RQ� D� VRID� DSSUR[LPDWHO\� WHQ� IHHW� IURP� WKH

LQVLGH�RI�WKH�GRRU���%HOLHYLQJ�WKDW�$SSHOODQW�ZDV�DUPHG�DQG�GDQJHURXV��WKDW

KH� PDWFKHG� WKH� GHVFULSWLRQ� RI� WKH� VXVSHFW��� DQG� QRWLFLQJ� WKDW� WKH� VRID¶V

FXVKLRQV�ZHUH�DVNHZ��6HUJHDQW�.RKOHU�VWHSSHG�LQVLGH�WKH�UHVLGHQFH��RUGHUHG

$SSHOODQW�WR�WKH�IORRU�DW�JXQSRLQW��DQG�KDQGFXIIHG�KLP���$V�6HUJHDQW�.RKOHU

ZDV� KDQGFXIILQJ� $SSHOODQW�� 2IILFHU� 5RVV� DOVR� QRWLFHG� WKDW� WKH� VRID¶V� VHDW

FXVKLRQV� ZHUH� DVNHZ� DQG� WKDW� WKH� ULJKW� VLGH� FXVKLRQ� ZDV� UDLVHG� DV� LI

VRPHWKLQJ� ZDV� XQGHU� LW�� � 2IILFHU� 5RVV� UDLVHG� WKH� FXVKLRQ� IXUWKHU� DQG

GLVFRYHUHG� D� ORDGHG� KDQGJXQ�� � ,Q� DGGLWLRQ�� DV� $SSHOODQW� ZDV� EHLQJ

KDQGFXIIHG� DQG� 2IILFHU� 5RVV� ZDV� UDLVLQJ� WKH� VRID¶V� ULJKW� FXVKLRQ�� 2IILFHU

.OH\QHQ��ZKR�HQWHUHG� WKH� UHVLGHQFH�EHKLQG�2IILFHU�5RVV� DQG�ZDV� VWDQGLQJ

����������������������������������
��$SSHOODQW�ZDV�ZHDULQJ�D�EOXH�SODLG�VKLUW��MHDQV��DQG�EODFN�ERRWV�
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ZDWFK�� VDZ� D� EDJJLH� VWXIIHG� EHWZHHQ� WKH� OHIW� DUP� DQG� OHIW� FXVKLRQ� RI� WKH

VRID��ZKLFK�ZDV�DW�WKH�RSSRVLWH�HQG�IURP�ZKHUH�WKH�JXQ�ZDV�GLVFRYHUHG���$V

KH�DSSURDFKHG� WKH�VRID��EXW�ZLWKRXW� WRXFKLQJ� WKH�EDJJLH� RU� GLVWXUELQJ� WKH

VRID��2IILFHU�.OH\QHQ�QRWLFHG� WKDW�WKH�EDJJLH� FRQWDLQHG�D�ZKLWH� VXEVWDQFH�

DQG�� WKHUHIRUH�� KH� VHL]HG� LW�� �7KH�ZKLWH� VXEVWDQFH� ODWHU� WHVWHG�SRVLWLYH� IRU

FRFDLQH�

��� $IWHU� VHL]LQJ� WKH� KDQGJXQ� DQG� FRFDLQH�� DQG� RWKHUZLVH� VHFXULQJ� WKH

URRP��WKH�RIILFHUV�OHIW�WKH�UHVLGHQFH�DQG�WUDQVSRUWHG�$SSHOODQW�WR�WKH�SROLFH

VWDWLRQ��� $W� GRFNHW� QXPEHU� ���� &$� ������ $SSHOODQW� ZDV� FKDUJHG� ZLWK

SRVVHVVLRQ�ZLWK�WKH�LQWHQW�WR�GHOLYHU�FRFDLQH�DQG��DW�GRFNHW�QXPEHU�����&$

������ $SSHOODQW�ZDV� FKDUJHG� ZLWK� FULPLQDO� KRPLFLGH�� � 2Q� $SULO� ���� �����

$SSHOODQW�ILOHG�D�SUH�WULDO�PRWLRQ�VHHNLQJ�WR�VXSSUHVV�WKH�FRFDLQH�VHL]HG�E\

WKH�SROLFH��DQG��RQ�-XQH����������DQ�DPHQGHG�PRWLRQ�WR�VXSSUHVV�ZDV�ILOHG�

)ROORZLQJ�D�VXSSUHVVLRQ�KHDULQJ��WKH�VXSSUHVVLRQ�FRXUW�GHQLHG�WKH�PRWLRQ�WR

VXSSUHVV�DQG��RQ�6HSWHPEHU�����������$SSHOODQW�SURFHHGHG�WR�D�EHQFK�WULDO�

DIWHU� ZKLFK� KH� ZDV� FRQYLFWHG� RI� SRVVHVVLRQ� ZLWK� WKH� LQWHQW� WR� GHOLYHU��

����������������������������������
��2Q�1RYHPEHU�����������WKH�SROLFH�H[HFXWHG�D�VHDUFK�ZDUUDQW�DW�����6RXWK
*HRUJH�6WUHHW�LQ�RUGHU�WR�VHDUFK� IRU� FORWKLQJ�EHORQJLQJ� WR�$SSHOODQW�� �$V�D
UHVXOW�RI�WKH�VHDUFK��WKH�SROLFH�VHL]HG�D�EODFN�FRDW�DQG�WZR�EDVHEDOO�FDSV��DOO
EHORQJLQJ�WR�$SSHOODQW���7KH�SURSULHW\�RI�WKH�VHDUFK�FRQGXFWHG�RQ�1RYHPEHU
����������KDV�QRW� EHHQ� UDLVHG� LQ� WKLV� FDVH�� DQG�� WKHUHIRUH�� DQ\�HUURU�ZLWK
UHJDUG�WKHUHWR�KDV�EHHQ�ZDLYHG�
��$SSHOODQW�ZDV�WULHG�E\�D�MXU\�IURP�-DQXDU\������������ZLWK�UHJDUG�WR�WKH
KRPLFLGH�FKDUJH���+H�ZDV�FRQYLFWHG�RI�ILUVW�GHJUHH�PXUGHU�DQG�VHQWHQFHG�WR
D� WHUP� RI� OLIH� LPSULVRQPHQW� RQ� -DQXDU\� ��� ������ � 7KLV� FRQYLFWLRQ� DQG
MXGJPHQW�RI�VHQWHQFH�DUH�QRW�RQ�DSSHDO�EHIRUH�WKLV�SDQHO�
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$SSHOODQW�ZDV�VHQWHQFHG�WR�WKUHH�WR�VL[�\HDUV�LPSULVRQPHQW�DQG�WKLV�WLPHO\

DSSHDO�IROORZHG�

��� $SSHOODQW¶V� ILUVW� FRQWHQWLRQ� LV� WKDW� KH� KDV� VWDQGLQJ� WR� FKDOOHQJH� WKH

VHDUFK� DW� LVVXH�� � ,Q� 3HQQV\OYDQLD�� GHIHQGDQWV� FKDUJHG� ZLWK� SRVVHVVRU\

RIIHQVHV� KDYH� DXWRPDWLF� VWDQGLQJ� WR� OLWLJDWH� VXSSUHVVLRQ� PRWLRQV�

&RPPRQZHDOWK�Y��&DUOWRQ������3D�����������$��G��������������+RZHYHU�

DOWKRXJK� VXFK� GHIHQGDQWV� KDYH� VWDQGLQJ� WR� ILOH� � PRWLRQV� WR� VXSSUHVV� WKH

PDWHULDOV�VHL]HG�E\�WKH�SROLFH�

WKH\� PXVW�� DV� SDUW� RI� WKHLU� FDVH� IRU� VXSSUHVVLRQ�� PHHW� WKH
WKUHVKROG� UHTXLUHPHQW� RI� GHPRQVWUDWLRQ� RI� D� SULYDF\� LQWHUHVW
ZKLFK� ZDV� DFWXDO�� VRFLHWDOO\� VDQFWLRQHG� DV� UHDVRQDEOH�� DQG
MXVWLILDEOH� LQ� WKH� SODFH� LQYDGHG«�,Q� VKRUW�� LQ� RUGHU� IRU� D
GHIHQGDQW� DFFXVHG� RI� D� SRVVHVVRU\� FULPH� WR� SUHYDLO� LQ� D
FKDOOHQJH�WR�WKH�VHDUFK�DQG�VHL]XUH�ZKLFK�SURYLGHG�WKH�HYLGHQFH
XVHG�DJDLQVW�KLP��KH�PXVW��DV�D�WKUHVKROG�PDWWHU��HVWDEOLVK�WKDW
KH� KDV� D� OHJDOO\� FRJQL]DEOH� H[SHFWDWLRQ� RI� SULYDF\� LQ� WKH
SUHPLVHV�ZKLFK�ZHUH�VHDUFKHG�

&DUOWRQ������3D��DW��������������$��G�DW����������FLWDWLRQV�DQG�TXRWDWLRQV

RPLWWHG��

��� +HUH�� IURP� WKH� VFDQW� UHFRUG� RQ� WKH� LVVXH�� WKH� HYLGHQFH� UHYHDOV� WKDW

$SSHOODQW� ZDV� RULJLQDOO\� IURP� 1HZ� <RUN� &LW\� DQG� WKDW� KH� GDWHG� 0U�

:DVKLQJWRQ¶V� VWHSGDXJKWHU�� /RLV�� � $SSDUHQWO\�� $SSHOODQW� ZDV� DQ� RYHUQLJKW

JXHVW� LQ� WKH� :DVKLQJWRQ� KRPH� GXULQJ� WKH� GD\V� SUHFHGLQJ� WKH� VKRRWLQJ

LQFLGHQW�� LQFOXGLQJ� WKH� HYHQLQJ� RI� 1RYHPEHU� ���� ������ DQG� LQWR� WKH� HDUO\

PRUQLQJ� KRXUV� RI� 1RYHPEHU� ���� ������ � )ROORZLQJ� $SSHOODQW¶V� DUUHVW�� WKH

SROLFH�UHFRYHUHG�QXPHURXV�DUWLFOHV�RI�FORWKLQJ��ZKLFK�EHORQJHG�WR�$SSHOODQW�



-�$��������

�����

IURP� WKH� :DVKLQJWRQ� KRPH�� � %DVHG� RQ� WKLV� HYLGHQFH�� ZH� FRQFOXGH� WKDW

$SSHOODQW�KDG�WKH�UHTXLVLWH�SULYDF\�LQWHUHVW�LQ�WKH�SUHPLVHV��DQG��WKHUHIRUH�

KH� KDV� VWDQGLQJ� WR� FKDOOHQJH� WKH� SURSULHW\� RI� WKH� VHDUFK� DQG� VHL]XUH� DW

LVVXH���6HH�&RPPRQZHDOWK�Y��(YDQV������3D����������$��G������������

�ILQGLQJ�WKDW�RYHUQLJKW�JXHVW�KDG�OHJLWLPDWH�H[SHFWDWLRQ�RI�SULYDF\�LQ�KRVW¶V

DSDUWPHQW��� &RPPRQZHDOWK� Y�� 5RGULJXH]�� ���� $��G� ����� �3D�6XSHU�

������ �KROGLQJ� WKDW� ZKHUH� WKH� DSSHOODQW� ZDV� DQ� RYHUQLJKW� JXHVW� DW� KLV

VLVWHU¶V� KRXVH�� DSSHOODQW� KDG� VWDQGLQJ� WR� FKDOOHQJH� D� VHDUFK� RI� WKH

SUHPLVHV���&RPPRQZHDOWK�Y��0HWWV������$��G������3D�6XSHU���������HQ

EDQF���DSSHDO�JUDQWHG�LQ�SDUW������3D�����������$��G��������������ILQGLQJ

WKDW�ZKHUH�WKH�DSSHOODQW�ZDV�DQ�RYHUQLJKW�JXHVW�IRU�VHYHUDO�GD\V�DQG�VRPH

RI�KLV�SRVVHVVLRQV�ZHUH�IRXQG�WKHUH��KH�KDG�VWDQGLQJ��

��� +DYLQJ�GHWHUPLQHG� WKDW�$SSHOODQW�KDV�VWDQGLQJ��ZH�QH[W� DGGUHVV� WKH

PHULWV�RI�KLV�VXSSUHVVLRQ�PRWLRQ��1DPHO\��ZKHWKHU�WKH�FRFDLQH�DW�LVVXH�ZDV

SURSHUO\� VHL]HG� E\� WKH� SROLFH�� � $IWHU� D� WKRURXJK� UHYLHZ� RI� WKH� UHFRUG�� WKH

SDUWLHV¶� EULHIV�� DQG� WKH� DSSOLFDEOH� ODZ�� ZH� FRQFOXGH� WKDW� WKH� SROLFH� KDG

SUREDEOH�FDXVH�WR�DUUHVW�$SSHOODQW��WKDW�H[LJHQW�FLUFXPVWDQFHV�SHUPLWWHG�WKH

����������������������������������
�� :H� QRWH� WKDW� WKH� &RPPRQZHDOWK� DUJXHV� WKDW� $SSHOODQW� GRHV� QRW� KDYH
VWDQGLQJ� EHFDXVH� 0U�� :DVKLQJWRQ� DVNHG� $SSHOODQW� WR� OHDYH� KLV� KRPH� DW
VRPH�WLPH�SULRU�WR�1RYHPEHU������������+RZHYHU��LW�DSSHDUV�WKDW�HLWKHU�0U�
:DVKLQJWRQ� FKDQJHG� KLV� PLQG� RU� DQRWKHU� PHPEHU� RI� WKH� :DVKLQJWRQ
KRXVHKROG� SHUPLWWHG� $SSHOODQW� WR� UHPDLQ� DW� WKH� KRXVH�� � $V� VXFK�� ZH
FRQFOXGH� WKDW� $SSHOODQW� ZDV� VWD\LQJ� DW� WKH� :DVKLQJWRQ� KRPH� ZLWK� WKH
UHTXLVLWH�FRQVHQW�



-�$��������

�����

SROLFH�WR�HQWHU�0U��:DVKLQJWRQ¶V�UHVLGHQFH��DQG�WKDW�WKH�FRFDLQH�ZDV�VHL]HG

SXUVXDQW�WR�WKH�SODLQ�YLHZ�GRFWULQH�

���� ,W� LV� ZHOO� VHWWOHG� WKDW� WKH� SROLFH� PD\� PDNH� D� ZDUUDQWOHVV� DUUHVW� LI

SUREDEOH� FDXVH� H[LVWV�� &RPPRQZHDOWK� Y�� *X]PDQ�� ���� $��G� ���

�3D�6XSHU����������³3UREDEOH�FDXVH�IRU�D�ZDUUDQWOHVV�DUUHVW�H[LVWV�LI�WKH�IDFWV

DQG�FLUFXPVWDQFHV�ZLWKLQ�WKH�NQRZOHGJH�RI�WKH�SROLFH�RIILFHU�DW�WKH�WLPH�RI

WKH�DUUHVW�DUH�VXIILFLHQW�WR�MXVWLI\�D�SHUVRQ�RI�UHDVRQDEOH�FDXWLRQ�LQ�EHOLHYLQJ

WKH�VXVSHFW�KDV�FRPPLWWHG�RU� LV� FRPPLWWLQJ� D� FULPH�´�&RPPRQZHDOWK�Y�

5RVDULR�+HUQDQGH]�� ���� $��G� ����� ���� �3D�6XSHU�� ������ �FLWDWLRQ

RPLWWHG����:KHQ�ZH�H[DPLQH�D�SDUWLFXODU�VLWXDWLRQ�WR�GHWHUPLQH�LI�SUREDEOH

FDXVH� H[LVWV�� ZH� FRQVLGHU� WKH� WRWDOLW\� RI� WKH� FLUFXPVWDQFHV�� DQG� GR� QRW

FRQFHQWUDWH� RQ� HDFK� LQGLYLGXDO� HOHPHQW��6HH�*X]PDQ��VXSUD�� ³>:H� DOVR@

IRFXV� RQ� WKH� FLUFXPVWDQFHV� DV� VHHQ� WKURXJK� WKH� H\H� RI� WKH� WUDLQHG� SROLFH

RIILFHU�� WDNLQJ� LQWR� FRQVLGHUDWLRQ� WKDW� SUREDEOH� FDXVH� GRHV� QRW� LQYROYH

FHUWDLQWLHV�� EXW� UDWKHU� WKH� IDFWXDO� DQG� SUDFWLFDO� FRQVLGHUDWLRQV� RI� HYHU\GD\

OLIH� RQ� ZKLFK� UHDVRQDEOH� DQG� SUXGHQW� PHQ� DFW�´� &RPPRQZHDOWK� Y�

5RPHUR������$��G�����������3D�6XSHU���������TXRWDWLRQ�RPLWWHG����)LQDOO\�

ZH�QRWH�WKDW�WKH�³UHOLDELOLW\�RI�LQIRUPDWLRQ�SURYLGHG�WR�SROLFH�FDQ�EH�YHULILHG

LQ� D� QXPEHU� RI� ZD\V�� LQFOXGLQJ�� ZKHUH� WKH� SROLFH� DUH� DEOH� WR� SURYLGH

LQGHSHQGHQW� FRUURERUDWLRQ� RI� WKH� LQIRUPDWLRQ�� RU� ZKHUH� WKH� LQIRUPDWLRQ� LV

DGYHUVH� WR� WKH� LQGLYLGXDO¶V� SHQDO� LQWHUHVW�´�5RVDULR�+HUQDQGH]�� ����$��G

DW������FLWDWLRQ�RPLWWHG��
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���� $SSO\LQJ�WKH�WRWDOLW\�RI� WKH�FLUFXPVWDQFHV� WHVW��DQG�YLHZLQJ� WKH� IDFWV

ZLWKLQ�WKH�NQRZOHGJH�RI�6HUJHDQW�.RKOHU��WKH�DUUHVWLQJ�RIILFHU��ZH�FRQFOXGH

WKDW� SUREDEOH� FDXVH� WR� DUUHVW� $SSHOODQW� H[LVWHG�� � 6HYHUDO� SROLFH� RIILFHUV

LQWHUYLHZHG�ZLWQHVVHV�UHJDUGLQJ�WKH�VKRRWLQJ���'HQQLV�%DQNV��ZKR�ZLWQHVVHG

WKH�VKRRWLQJ��WROG�'HWHFWLYH�)ROOPHU�WKDW�WKH�VKRRWHU�ZDV�D�\RXQJ�+LVSDQLF

PDOH�ZLWK�PHGLXP�FRPSOHFWHG� VNLQ��ZHDULQJ� D� EOXH�SODLG� VKLUW�� MHDQV�� DQG

EODFN�ERRWV�� VWDQGLQJ�DSSUR[LPDWHO\� ILYH�IHHW�DQG� WHQ� LQFKHV� WDOO��ZHLJKLQJ

DSSUR[LPDWHO\� RQH� KXQGUHG� DQG� HLJKW\�ILYH� SRXQGV�� DQG� VSRUWLQJ� D� VKRUW

KDLU�FXW�

���� � 0RUHRYHU�� 3ROLFH� 2IILFHU� )LJJH� OHDUQHG� IURP� WKH� ZLWQHVV� WKDW� WKH

VKRRWHU� ZDV� D� SDVVHQJHU� LQ� DQ� ROG� JUD\� 9ROYR�� � -XVW� EORFNV� IURP� WKH

VKRRWLQJ�� DQG� DSSUR[LPDWHO\� RQH� KRXU� DIWHU� WKH� VKRRWLQJ�� 2IILFHU� )LJJH

GLVFRYHUHG�D�9ROYR�ZLWK�D�ZDUP�KRRG�PDWFKLQJ�WKH�GHVFULSWLRQ�RI�WKH�VXEMHFW

YHKLFOH���2IILFHU�)LJJH�OHDUQHG�WKDW�WKH�9ROYR�ZDV�UHJLVWHUHG�WR�/HVWHU�&DUH\

DQG�SURYLGHG�WKLV�LQIRUPDWLRQ�WR�'HWHFWLYH�6SHQFH�� �'HWHFWLYH�6SHQFH� WKHQ

FRQWDFWHG�0U��&DUH\�DSSUR[LPDWHO\�WZR�KRXUV�DIWHU�WKH�VKRRWLQJ�DQG�DVNHG

KLP�WR�UHSRUW�WR�WKH�SROLFH�VWDWLRQ���0U��&DUH\�UHVSRQGHG�DV�UHTXHVWHG�DQG�

XSRQ�TXHVWLRQLQJ��0U��&DUH\�WROG�'HWHFWLYH�6SHQFH�WKDW�WZR�PHQ��6RORPRQ

:DVKLQJWRQ�DQG�5LFKDUG�6DQWLDJR���KDG�ERUURZHG�KLV�FDU�DSSUR[LPDWHO\�IRXU

KRXUV� EHIRUH� WKH� VKRRWLQJ�� � 0U�� &DUH\� GHVFULEHG� 5LFKDUG� 6DQWLDJR� DV� D

+LVSDQLF�PDOH�DQG�0U��:DVKLQJWRQ�DV�DQ�$IULFDQ�$PHULFDQ�PDOH���0U��&DUH\

����������������������������������
��$SSHOODQW�XVHG�5LFKDUG�6DQWLDJR�DV�DQ�DOLDV�
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DOVR� WROG� 'HWHFWLYH� 6SHQFH� WKDW� 0U�� :DVKLQJWRQ� FDOOHG� KLP� DSSUR[LPDWHO\

WZHQW\�PLQXWHV�DIWHU�WKH�VKRRWLQJ�WR�UHSRUW�WKDW�KH�KDG�SDUNHG�WKH�9ROYR�RQ

0DSOH�6WUHHW�DQG�WKDW�0U��&DUH\�FRXOG�UHWULHYH�WKH�NH\V�DW�����6RXWK�*HRUJH

6WUHHW�� ZKLFK� ZDV� 0U�� :DVKLQJWRQ¶V� DGGUHVV�� 7KH� LQIRUPDWLRQ� FRQFHUQLQJ

$SSHOODQW¶V� GHVFULSWLRQ�� ZKLFK� ZDV� REWDLQHG� IURP� 0U�� %DQNV�� DQG� WKH

LQIRUPDWLRQ�FRQFHUQLQJ�WKH�9ROYR�DQG�0U��:DVKLQJWRQ¶V�DGGUHVV��ZKLFK�ZDV

SURYLGHG�E\�0U��&DUH\��ZDV�UHOD\HG�WR�6HUJHDQW�.RKOHU��WKH�DUUHVWLQJ�RIILFHU�

$UPHG�ZLWK�WKLV�LQIRUPDWLRQ��6HUJHDQW�.RKOHU�DQG�IRXU�RWKHU�SROLFH�RIILFHUV

SURFHHGHG�WR�����6RXWK�*HRUJH�6WUHHW�

���� 8SRQ�DUULYDO�DW�����6RXWK�*HRUJH�6WUHHW��6HUJHDQW�.RKOHU�ZDV�JUHHWHG

E\�D�PDQ�ZKR�LGHQWLILHG�KLPVHOI�DV�6RORPRQ�:DVKLQJWRQ���6HUJHDQW�.RKOHU

DVNHG�0U��:DVKLQJWRQ�LI�DQ\RQH�EHVLGHV�KLV�FKLOGUHQ�ZHUH�LQVLGH�WKH�KRPH�

DQG�0U��:DVKLQJWRQ�UHVSRQGHG��³>1@RW�WKDW�,�NQRZ�RI�´�1�7����������DW����

7KH� VHUJHDQW� IRXQG� WKLV� DQVZHU� WR� EH� HYDVLYH�� DQG�� WKHUHIRUH�� KH

DSSURDFKHG� WKH� WKUHVKROG� RI� WKH� RSHQHG� IURQW� GRRU�� DQG�� ZLWKRXW� HQWHULQJ

WKH�UHVLGHQFH��ORRNHG�LQWR�WKH�LQWHULRU�RI�WKH�KRPH���,W�ZDV�DW�WKLV�SRLQW�WKDW

6HUJHDQW�.RKOHU�VDZ�$SSHOODQW��D�PDOH�ILWWLQJ�WKH�GHVFULSWLRQ�RI�WKH�VKRRWHU�

VLWWLQJ�RQ�WKH�VRID��6HUJHDQW�.RKOHU�WKHQ�HQWHUHG�WKH�UHVLGHQFH�DQG�DUUHVWHG

$SSHOODQW�

���� %DVHG�RQ�WKH�³WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�´�ZH�FRQFOXGH�WKDW�LW�ZDV

UHDVRQDEOH�IRU�6HUJHDQW�.RKOHU�WR�FRQFOXGH�WKDW�$SSHOODQW�ZDV�WKH�VKRRWHU�

6HH� &RPPRQZHDOWK� Y�� 'DYLV�� ���� $��G� ���� �3D�6XSHU�� ������ �KROGLQJ
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WKDW�ZKHUH�WKH�SROLFH�ZHUH�WROG�WKDW�D�PDQ�KDG�D�JXQ�DW������,UYLQJ�6WUHHW�

DQG� WKH�SROLFH��ZKR�DSSURDFKHG� WKH�KRXVH�E\�ZDONLQJ�XS� WKH� VWHSV� WR� WKH

IURQW�SRUFK��VDZ�WKH�DSSHOODQW�ZLWK�WKH�JXQ�WKURXJK�WKH�RSHQHG�IURQW�GRRU�

SROLFH� ZHUH� SHUPLWWHG� WR� HQWHU� UHVLGHQFH� WR� PDNH� D� ZDUUDQWOHVV� DUUHVW��

9LHZHG�REMHFWLYHO\��WKH�LQIRUPDWLRQ�SURYLGHG�WR�WKH�DUUHVWLQJ�RIILFHU��SOXV�0U�

:DVKLQJWRQ¶V� HYDVLYHQHVV� DQG� WKH� IDFW� WKDW� $SSHOODQW� PDWFKHG� WKH

GHVFULSWLRQ�RI�WKH�VKRRWHU��PDGH�LW�SUREDEOH�WKDW�$SSHOODQW�ZDV�LQYROYHG�ZLWK

WKH�VKRRWLQJ���:H�QRWH�WKDW�WKH�LQIRUPDWLRQ�SURYLGHG�WR�WKH�SROLFH�ZDV�IURP

UHOLDEOH�� LGHQWLILDEOH� VRXUFHV� DQG� WKDW� PXFK� RI� WKH� LQIRUPDWLRQ� ZDV

FRUURERUDWHG�E\�WKH�SROLFH��6HH�5RVDULR�+HUQDQGH]��VXSUD�

>$OVR�@��$SSHOODQW�KDV�IDLOHG�WR�RIIHU��QRU�DUH�ZH�DZDUH��RI
DQ\�DXWKRULW\�ZKLFK�SURKLELWV�WKH�XVH�RI�KHDUVD\��HVSHFLDOO\�LQ�D
FDVH�� VXFK� DV� WKLV� RQH�� ZKHUH� WKH� LQIRUPDWLRQ� ZDV� UHOD\HG
WKURXJK�RWKHU� SROLFH� RIILFHUV�� � 2I� QHFHVVLW\�� D� GHWHUPLQDWLRQ� RI
SUREDEOH�FDXVH��ZKHWKHU�E\�>D@�PDJLVWUDWH�RU�E\�D�SROLFH�RIILFHU�
ZLOO� LQ� PDQ\� FDVHV� UHTXLUH� WKH� SROLFH� WR� UHO\� RQ� LQIRUPDWLRQ
OHDUQHG� IURP� RWKHUV�� ,W� LV� IRU� WKLV� UHDVRQ� WKDW� WKH� UHOLDELOLW\� RI
LQGLYLGXDOV� SURYLGLQJ� LQIRUPDWLRQ� LV� H[DPLQHG�� � :H� UHPLQG
$SSHOODQW�WKDW�WKH�RIILFHU�QHHG�RQO\�SRVVHVV�VXIILFLHQW�IDFWV�VXFK
WKDW�D�SHUVRQ�RI� UHDVRQDEOH�FDXWLRQ�ZRXOG�EHOLHYH� WKDW� D� FULPH
KDG�EHHQ�FRPPLWWHG�DQG�WKDW�>$@SSHOODQW�ZDV�LQYROYHG���,Q�WKLV
FDVH��WKH�DUUHVW�RI�>$@SSHOODQW�ZDV�VXSSRUWHG�E\�DQ�DEXQGDQFH
RI�SUREDEOH�FDXVH�

5RVDULR�+HUQDQGH]������$��G�DW�����

���� $OWKRXJK�ZH�KDYH� GHWHUPLQHG� WKDW� WKH� SROLFH� KDG� SUREDEOH� FDXVH� WR

DUUHVW�$SSHOODQW��RXU�LQTXLU\�GRHV�QRW�HQG�

>3@UREDEOH�FDXVH�DORQH�ZLOO�QRW�VXSSRUW�D�ZDUUDQWOHVV�VHDUFK�RU
DUUHVW� LQ� D� UHVLGHQFH«XQOHVV� VRPH� H[FHSWLRQ� WR� WKH� ZDUUDQW
UHTXLUHPHQW� LV� DOVR� SUHVHQW�� � ,W� LV� ZHOO� VHWWOHG� WKDW�� DEVHQW
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FRQVHQW� RU� H[LJHQW� FLUFXPVWDQFHV�� SULYDWH� KRPHV� PD\� QRW� EH
FRQVWLWXWLRQDOO\�HQWHUHG�WR�FRQGXFW�D�VHDUFK�RU� WR�HIIHFWXDWH�DQ
DUUHVW� ZLWKRXW� D� ZDUUDQW�� HYHQ� ZKHUH� SUREDEOH� FDXVH� H[LVWV�
%HIRUH�DJHQWV�RI�WKH�JRYHUQPHQW�PD\�LQYDGH�WKH�VDQFWLW\�RI�WKH
KRPH��WKH�EXUGHQ�LV�RQ�WKH�JRYHUQPHQW�WR�GHPRQVWUDWH�H[LJHQW
FLUFXPVWDQFHV� WKDW� RYHUFRPH� WKH� SUHVXPSWLRQ� RI
XQUHDVRQDEOHQHVV�WKDW�DWWDFKHV�WR�DOO�ZDUUDQWOHVV�KRPH�HQWULHV�

&RPPRQZHDOWK� Y�� *RYHQV�� ���� $��G� ������ ����� �3D�6XSHU�� ������ �HQ

EDQF�� �FLWDWLRQV� DQG� TXRWDWLRQV� RPLWWHG��� 6HH� &RPPRQZHDOWK� Y�� $UFK�

����$��G�������3D�6XSHU���������KROGLQJ� WKDW� LQ�RUGHU� WR�HQWHU�D�GZHOOLQJ

ZLWKRXW�D�ZDUUDQW�WR�PDNH�DQ�DUUHVW��WKH�SROLFH�PXVW�KDYH�SUREDEOH�FDXVH�DV

ZHOO�DV�DQ�H[FHSWLRQ�WR�WKH�ZDUUDQW� UHTXLUHPHQW��� � ,Q�WKH�FDVH�VXE� MXGLFH�

ZH� FRQFOXGH� WKDW� WKH� H[LJHQW� FLUFXPVWDQFHV� H[FHSWLRQ� MXVWLILHG� WKH

LPPHGLDWH��ZDUUDQWOHVV�HQWU\�LQWR�0U��:DVKLQJWRQ¶V�UHVLGHQFH�

7KH� H[LJHQW� FLUFXPVWDQFHV� H[FHSWLRQ� WR� WKH� ZDUUDQW
UHTXLUHPHQW� UHFRJQL]HV� WKDW� VRPH� VLWXDWLRQV� SUHVHQW� D
FRPSHOOLQJ� QHHG� IRU� LQVWDQW� DUUHVW�� DQG� WKDW� GHOD\� WR� VHHN� D
ZDUUDQW� ZLOO� HQGDQJHU� OLIH�� OLPE� RU� RYHUULGLQJ� ODZ� HQIRUFHPHQW
LQWHUHVWV�� � ,Q� WKHVH� FDVHV�� RXU� VWURQJ� SUHIHUHQFH� IRU� XVH� RI� D
ZDUUDQW�PXVW�JLYH�ZD\�WR�DQ�XUJHQW�QHHG�IRU�LPPHGLDWH�DFWLRQ�

*RYHQV������$��G�DW�������FLWDWLRQV�DQG�TXRWDWLRQ�RPLWWHG��

,Q� GHWHUPLQLQJ�ZKHWKHU� H[LJHQW� FLUFXPVWDQFHV� H[LVW�� D� QXPEHU
RI� IDFWRUV� DUH� WR� EH� FRQVLGHUHG�� � $PRQJ� WKH� IDFWRUV� WR� EH
FRQVLGHUHG�DUH�� ����WKH�JUDYLW\�RI� WKH�RIIHQVH������ZKHWKHU� WKH
VXVSHFW�LV�UHDVRQDEO\�EHOLHYHG�WR�EH�DUPHG������ZKHWKHU�WKHUH�LV
DERYH� DQG� EH\RQG� D� FOHDU� VKRZLQJ� RI� SUREDEOH� FDXVH�� ���
ZKHWKHU� WKHUH� LV�D�VWURQJ� UHDVRQ�WR�EHOLHYH� WKDW� WKH� VXVSHFW� LV
ZLWKLQ� WKH� SUHPLVHV� WR� EH� HQWHUHG�� ���� ZKHWKHU� WKHUH� LV� D
OLNHOLKRRG�WKDW�WKH�VXVSHFW�ZLOO�HVFDSH�LI�QRW�VZLIWO\�DSSUHKHQGHG�
����ZKHWKHU� WKH� HQWU\�ZDV� SHDFHDEOH�� DQG� ���� WKH� WLPH� RI� WKH
HQWU\��L�H���ZKHWKHU�LW�ZDV�PDGH�DW�QLJKW�� �7KHVH�IDFWRUV�DUH�WR
EH� EDODQFHG� DJDLQVW� RQH� DQRWKHU� LQ� GHWHUPLQLQJ� ZKHWKHU� WKH
ZDUUDQWOHVV�LQWUXVLRQ�ZDV�MXVWLILHG�
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2WKHU� IDFWRUV� PD\� DOVR� EH� WDNHQ� LQWR� DFFRXQW�� VXFK� DV
ZKHWKHU�WKHUH�LV�KRW�SXUVXLW�RI�D�IOHHLQJ�IHORQ��D�OLNHOLKRRG� WKDW
HYLGHQFH� ZLOO� EH� GHVWUR\HG� LI� SROLFH� WDNH� WKH� WLPH� WR� REWDLQ� D
ZDUUDQW��RU�D�GDQJHU�WR�SROLFH�RU�RWKHU�SHUVRQV�LQVLGH�RU�RXWVLGH
WKH�GZHOOLQJ�

&RPPRQZHDOWK� Y�� 5RODQG�� ���� 3D�� ����� ��������� ���� $��G� ����� ���

��������FLWDWLRQV�DQG�TXRWDWLRQ�RPLWWHG��

���� $SSO\LQJ�WKH�VDLG�IDFWRUV�WR�WKH�FDVH�VXE�MXGLFH��ZH�UHJDUG�WKH�HQWU\

E\�SROLFH�LQWR�0U��:DVKLQJWRQ¶V�KRPH�WR�EH�SURSHU���)LUVW��WKH�FULPH�DW�LVVXH

ZDV� RQH� RI� YLROHQFH�� 7KDW� LV�� WKH� SROLFH� ZHUH� LQYHVWLJDWLQJ� D� YLROHQW

KRPLFLGH�� �6HH�*RYHQV��VXSUD� �KROGLQJ� WKDW� FULPH� RI� YLROHQFH� VKRXOG� EH

JLYHQ� JUHDW� ZHLJKW� LQ� ILQGLQJ� H[LJHQW� FLUFXPVWDQFHV��� 6HFRQG�� 6HUJHDQW

.RKOHU�UHDVRQDEO\�EHOLHYHG�WKDW�$SSHOODQW�ZDV�DUPHG�DQG�GDQJHURXV�� �7KLV

FRQFOXVLRQ� LV� EDVHG� RQ� WKH� IDFW� WKDW� 6HUJHDQW� .RKOHU� ZDV� LQIRUPHG� WKDW

$SSHOODQW�ZDV�WKH�VKRRWHU��FRQWDFW�ZLWK�$SSHOODQW�ZDV�PDGH�RQO\�WKUHH�DQG

RQH�KDOI�KRXUV�DIWHU�WKH�LQFLGHQW��DQG�6HUJHDQW�.RKOHU�QRWLFHG�WKDW�WKH�VHDW

FXVKLRQ�QH[W�WR�$SSHOODQW�ZDV�DVNHZ�DV�LI�VRPHWKLQJ�ZHUH�KLGGHQ�XQGHU�LW�

7KLUG�� DV� GLVFXVVHG�SUHYLRXVO\�� WKHUH�ZDV� DQ�DEXQGDQFH�RI� SUREDEOH� FDXVH

LQGLFDWLQJ�WKDW�$SSHOODQW�ZDV�WKH�VKRRWHU��WKH�SUREDEOH�FDXVH�ZDV�EDVHG�RQ

UHDVRQDEO\�WUXVWZRUWK\�LQIRUPDWLRQ�WR�EHOLHYH�WKDW�$SSHOODQW�FRPPLWWHG�WKH

KRPLFLGH�� *RYHQV�� VXSUD�� � )RXUWK�� VLQFH� 6HUJHDQW� .RKOHU� SHUVRQDOO\

REVHUYHG�$SSHOODQW�VLWWLQJ�RQ�WKH�VRID��WKHUH�ZDV�D�VWURQJ�UHDVRQ�IRU�KLP�WR

EHOLHYH�WKDW�$SSHOODQW�ZDV�LQ�WKH�SUHPLVHV���)LIWK��FRQVLGHULQJ�WKH�QDWXUH�RI

WKH� RIIHQVH�� WKH� IDFW� WKDW� $SSHOODQW� ZDV� DWWHPSWLQJ� WR� FRQFHDO� KLV
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ZKHUHDERXWV� E\� VLWWLQJ� LQ� D� GDUNHQHG� URRP�� DQG� WKH� IDFW� WKDW� 0U�

:DVKLQJWRQ�HYDVLYHO\�DQVZHUHG�WKDW�QR�RQH�EHVLGHV�KLV�FKLOGUHQ�ZDV�LQ�WKH

UHVLGHQFH��WKHUH�ZDV�D�JUHDW�OLNHOLKRRG�WKDW�$SSHOODQW�ZRXOG�HVFDSH�LI�KH�ZDV

QRW� VZLIWO\� DSSUHKHQGHG�� � 6L[WK�� WKH� FLUFXPVWDQFHV� RI� WKH� HQWU\� RI� WKH

UHVLGHQFH�ZHUH�SHDFHDEOH�� �0U��:DVKLQJWRQ� WROG� WKH�SROLFH� WKDW� WKH\� FRXOG

VHDUFK�KLV�GZHOOLQJ��6HUJHDQW�.RKOHU�WKHQ�DSSURDFKHG�WKH�RSHQHG�IURQW�GRRU

DQG� VLPSO\� ZDONHG� LQVLGH� XSRQ� QRWLFLQJ� $SSHOODQW¶V� SUHVHQFH�� � ³>7@KH� IDFW

WKDW�>WKH@�HQWU\�ZDV�QRW�IRUFLEOH�DLGV�LQ�VKRZLQJ�WKH�UHDVRQDEOHQHVV�RI�SROLFH

DWWLWXGH�DQG�FRQGXFW�´�*RYHQV������$��G�DW�������FLWDWLRQV� DQG�TXRWDWLRQ

RPLWWHG��� � 6HYHQWK�� WKH� WLPH� RI� WKH� HQWU\� ZDV� PDGH� GXULQJ� WKH� HDUO\

PRUQLQJ�KRXUV��ZKHQ�LW�ZDV�VWLOO�GDUN�RXWVLGH���³2Q�WKH�RQH�KDQG�«WKH�ODWH

KRXU� PD\� XQGHUVFRUH� WKH� GHOD\� �DQG� SHUKDSV� WKH� LPSUDFWLFDELOLW\� RI�

REWDLQLQJ�D�ZDUUDQW��DQG�KHQFH�VHUYH�WR�MXVWLI\�SURFHHGLQJ�ZLWKRXW�RQH���2Q

WKH� RWKHU� KDQG�� WKH� IDFW� WKDW� DQ� HQWU\� LV� PDGH� DW� QLJKW� UDLVHV� SDUWLFXODU

FRQFHUQ� RYHU� LWV� UHDVRQDEOHQHVV«�´�*RYHQV�� ���� $��G� DW� ����� �FLWDWLRQV

DQG� TXRWDWLRQ� RPLWWHG��� � +HUH�� WKH� SROLFH� ZHUH� QRW� DZDUH� RI� $SSHOODQW¶V

SUHVHQFH�DW�WKH�SUHPLVHV�XQWLO�DIWHU�WKHLU�DUULYDO���)XUWKHUPRUH��LW�ZDV�����

D�P��� DQG�� DV� VXFK��ZH� ILQG� WKDW� WKH� ODWH�KRXU�XQGHUVFRUHG� WKH� GHOD\� DQG

LPSUDFWLFDELOLW\� RI� REWDLQLQJ� D� ZDUUDQW��6HH� *RYHQV�� VXSUD� �KROGLQJ� WKDW

IDFW� VXVSHFW� ZDV� ORFDWHG� DW� ����� S�P�� XQGHUVFRUHG� WKH� LPSUDFWLFDELOLW\� RI

VHFXULQJ�D�ZDUUDQW��
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���� :LWK�UHJDUG�WR�WKH�RWKHU�IDFWRUV�ZKLFK�PD\�DOVR�EH�WDNHQ�LQWR�DFFRXQW�

ZH�FRQFOXGH�WKDW�WKHUH�ZDV�D�JUHDW�GDQJHU�WR�WKH�SROLFH�DQG�RWKHU�SHUVRQV

GXH�WR�$SSHOODQW¶V�SUHVHQFH�ZLWKLQ�WKH�GZHOOLQJ���,I�WKH�SROLFH�ZHUH�UHTXLUHG

WR�ZDLW�IRU�D�ZDUUDQW�LQ�RUGHU�WR�HQWHU�WKH�UHVLGHQFH�WR�DUUHVW�$SSHOODQW��WKH

SRVVLELOLW\�RI�D� ³VWDQG�RII�´�0U��:DVKLQJWRQ¶V�FKLOGUHQ�EHLQJ� WDNHQ�KRVWDJH�

RU�DQ�DUPHG�VXVSHFW�HVFDSLQJ�LQWR�WKH�QHLJKERUKRRG�ZDV�D�YHU\�UHDO�WKUHDW�

$V� VXFK�� EDVHG� RQ� DOO� RI� WKH� DIRUHPHQWLRQHG�� ZH� FRQFOXGH� WKDW� H[LJHQW

FLUFXPVWDQFHV� H[LVWHG� SHUPLWWLQJ� WKH� SROLFH� WR� HQWHU� ���� 6RXWK� *HRUJH

6WUHHW�

���� 2QFH�ZLWKLQ�WKH�UHVLGHQFH��ZH�ILQG�WKDW�2IILFHU�.OH\QHQ�ODZIXOO\�VHL]HG

WKH� FRFDLQH� DW� LVVXH�SXUVXDQW� WR� WKH� SODLQ� YLHZ� GRFWULQH�� � 8QGHU� WKH� SODLQ

YLHZ� GRFWULQH�� HYLGHQFH� FDQ� EH� VHL]HG� ZLWKRXW� D� ZDUUDQW� ZKHQ�� ³���� WKH

LQLWLDO�LQWUXVLRQ�LV�ODZIXO²WKH�RIILFHU�GLG�QRW�YLRODWH�WKH�)RXUWK�$PHQGPHQW�LQ

DUULYLQJ� DW� WKH� SODFH� IURP� ZKLFK� WKH� HYLGHQFH� LV� ODZIXOO\� YLHZHG�� ���� WKH

LQFULPLQDWLQJ� FKDUDFWHU� RI� WKH� REMHFW� LV� LPPHGLDWHO\� DSSDUHQW�� DQG����� WKH

RIILFHU� KDV� D� ODZIXO� ULJKW� RI� DFFHVV� WR� WKH� REMHFW�´� &RPPRQZHDOWK� Y�

%UDQGW������$��G������ ����Q���� �3D�6XSHU�� ������ �FLWDWLRQ� RPLWWHG���6HH

&RPPRQZHDOWK�Y��*UDKDP������3D�����������$��G�������������

���� ,Q� WKLV� FDVH�� DV� GLVFXVVHG� SUHYLRXVO\�� 6HUJHDQW� .RKOHU¶V� HQWU\� RI� WKH

:DVKLQJWRQ�UHVLGHQFH�WR�DUUHVW�$SSHOODQW��DQG�2IILFHU�.OH\QHQ¶V�VXEVHTXHQW

HQWU\� WR� DVVLVW�� ZDV� VXSSRUWHG� E\� SUREDEOH� FDXVH�� DQG�� WKHUHIRUH�� ZDV

FRQVWLWXWLRQDO�XQGHU�WKH�)RXUWK�$PHQGPHQW���$V�VXFK��2IILFHU�.OH\QHQ�ZDV�LQ
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D�SODFH�ZKHUH�KH�ZDV� ODZIXOO\�SHUPLWWHG�WR�EH�ZKHQ�KH�YLHZHG�WKH�SODVWLF

EDJJLH�VWXIIHG�EHWZHHQ�WKH�OHIW�DUP�DQG�OHIW�FXVKLRQ�RI�WKH�VRID���,Q�DGGLWLRQ�

ZLWKRXW� GLVWXUELQJ� WKH� VRID� FXVKLRQ� RU� WKH� EDJJLH�� WKH� LQFULPLQDWLQJ

FKDUDFWHU� RI� WKH� REMHFW� ZDV� LPPHGLDWHO\� DSSDUHQW� LQ� WKDW� 2IILFHU� .OH\QHQ

QRWLFHG� WKDW� WKH� EDJJLH� FRQWDLQHG� D� ZKLWH�� SRZGHU\� VXEVWDQFH�� 6HH

&RPPRQZHDOWK� Y��:HOOV�� ���� $��G� ���� �3D�6XSHU�� ������ �KROGLQJ� WKDW

ZKHUH� RIILFHU� VDZ�ZKLWH� SRZGHU\� VXEVWDQFH� LQ� EDJJLH�� SODLQ� YLHZ� GRFWULQH

SHUPLWWHG�VHL]XUH����)LQDOO\��2IILFHU�.OH\QHQ�KDG�D� ODZIXO� ULJKW�RI�DFFHVV�WR

WKH� REMHFW� LWVHOI� LQ� WKDW� WKH� EDJJLH� ZDV� SODLQO\� GLVSOD\HG�� 6HH

&RPPRQZHDOWK�Y��0F&XOOXP������3D�����������$��G�������������KROGLQJ

WKDW�RIILFHU�KDG�ODZIXO�ULJKW�WR�WHQQLV�VKRHV�VLQFH�WKH\�ZHUH�LQ�SODLQ�YLHZ�RQ

$SSHOODQW¶V� IHHW��� �$V�VXFK��ZH�ILQG�WKDW�2IILFHU�.OH\QHQ�ODZIXOO\�VHL]HG�WKH

FRFDLQH�� DQG�� WKHUHIRUH�� WKDW� WKH� WULDO� FRXUW� GLG� QRW� HUU� LQ� IDLOLQJ� WR� JUDQW

$SSHOODQW¶V�PRWLRQ�WR�VXSSUHVV�

���� )RU�DOO�RI�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�

���� $IILUPHG�

���� &21&855,1*�23,1,21�%<�'(/�62/(��-�
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&21&855,1*�23,1,21�%<�'(/�62/(��-��

��� ,�DJUHH�ZLWK�WKH�PDMRULW\¶V�GHWHUPLQDWLRQ�WKDW�$SSHOODQW�KDG�VWDQGLQJ

WR�UDLVH�WKH�LVVXH�RI�KLV�H[SHFWDWLRQ�RI�SULYDF\�

��� ,�DOVR�DJUHH�WKDW�WKH�HYLGHQFH�VHL]HG�LQ�WKLV�FDVH�VKRXOG�QRW�KDYH�EHHQ

VXSSUHVVHG���+RZHYHU��LQ�WKH�LQVWDQW�FDVH��WKH�WULDO�FRXUW�IRXQG�WKDW�WKH

RIILFHUV�HQWHUHG�WKH�KRPH�ZLWK�0U��:DVKLQJWRQ¶V�SHUPLVVLRQ���7KH�UHFRUG

VXSSRUWV�WKLV�ILQGLQJ���7KHUHIRUH��WKH�PDMRULW\¶V�GLVFXVVLRQ�RI�WKH�SUHVHQFH�RI

H[LJHQW�FLUFXPVWDQFHV�LV�XQQHFHVVDU\�

��� $FFRUGLQJO\��,�FRQFXU�LQ�WKH�UHVXOW�


