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��� *OHQ�*HU\�&RUSRUDWLRQ��*OHQ�*HU\��DSSHDOV�IURP�WKH�RUGHU�HQWHUHG�LQ�WKH

&RXUW�RI�&RPPRQ�3OHDV�RI�/DQFDVWHU�&RXQW\��UHGXFLQJ�WR�MXGJPHQW�D�YHUGLFW�LQ

IDYRU� RI� $SSHOOHH�� :DUIHO� &RQVWUXFWLRQ� &RPSDQ\� �:DUIHO��� � :H� UHYHUVH� DQG

UHPDQG�

��� :DUIHO� ZDV� KLUHG� DV� WKH� JHQHUDO� FRQWUDFWRU� E\� 0DQKHLP� 7RZQVKLS� WR

FRQVWUXFW� WKH� 1LWUDXHU� (OHPHQWDU\� 6FKRRO� �VFKRRO� SURMHFW�� LQ� /DQFDVWHU�

3HQQV\OYDQLD�� �$IWHU� VROLFLWLQJ�ELGV� IURP�YDULRXV�VXEFRQWUDFWRUV��:DUIHO� FKRVH

/DZYHU� 0DVRQU\� �/DZYHU��� DV� WKH� XQLW� PDVRQU\� DQG� DUFKLWHFWXUDO� SUHFDVW

VXEFRQWUDFWRU� RQ� WKH� SURMHFW��� � /DZYHU�� LQ� WXUQ�� KLUHG� *OHQ�*HU\�� D� EULFN

PDQXIDFWXUHU�� DV� LWV� VXSSOLHU� RI� EORFN� DQG� RWKHU� VSHFLDOL]HG� SURGXFWV� IRU� WKH

SURMHFW�

                                        
���/DZYHU�VXEPLWWHG�D�ELG�RI�������������WKDW�ZDV�DFFHSWHG�E\�:DUIHO�
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��� ,Q�)HEUXDU\�RI�������7KRPDV�/DZYHU��WKH�RZQHU�RI�/DZYHU�0DVRQU\��PHW

ZLWK�:DUIHO�WR�GLVFXVV�/DZYHU¶V�ILQDQFLDO�VLWXDWLRQ���0U��/DZYHU�H[SODLQHG�WKDW

KH�ZDV� ³EURNH´� DQG� WKDW�:DUIHO�ZRXOG�KDYH� WR� SD\� IRU� WKH�PDWHULDOV� IRU� WKH

VFKRRO� SURMHFW� DQG� SD\� /DZYHU� KLV� ODERU� H[SHQVHV� RQ� D� ZHHNO\� EDVLV�� � ,Q

UHVSRQVH�WR�/DZYHU¶V�EOHDN�ILQDQFLDO�SRVLWLRQ��*OHQ�*HU\¶V�FRUSRUDWH�VHFUHWDU\�

&UDLJ� 2EHKROW]HU�� VHQW� D� OHWWHU� WR� :DUIHO¶V� SURMHFW� PDQDJHU�� UHTXHVWLQJ� WKDW

:DUIHO�H[HFXWH�D�MRLQW�SD\HH�FKHFN�DJUHHPHQW���7KH�DJUHHPHQW�SURYLGHG�WKDW

:DUIHO�ZRXOG�SD\�IRU�DOO�PDWHULDOV�XVHG�E\�/DZYHU�RQ�D�MRLQW�FKHFN�EDVLV��WKH

FKHFN�ZRXOG�EH�LVVXHG�WR�ERWK�/DZYHU�DQG�*OHQ�*HU\�DV�SD\HHV���,Q�HVVHQFH�

*OHQ�*HU\� ZRXOG� VHOO� LWV� PDWHULDOV� WR� /DZYHU� RQ� FUHGLW� DQG� ZRXOG� WKHQ� EH

FRPSHQVDWHG�E\�:DUIHO�IRU�DOO�DPRXQWV�LQGLFDWHG�RQ�*OHQ�*HU\¶V�LQYRLFHV���7KH

VWDQGDUG�*OHQ�*HU\�MRLQW�FKHFN�IRUP��XVHG�E\�WKH�SDUWLHV�UHDG�DV�IROORZV�

-2,17�3$<((�&+(&.�$*5((0(17
)25�0$7(5,$/�6833/<

7KH�XQGHUVLJQHG��:DUIHO� &RQVWUXFWLRQ� &RPSDQ\>�@� ORFDWHG� DW� ���
1RUWK�3ULQFH�6WUHHW>�@�/DQFDVWHU��3$� ������������HQJDJHG� LQ� WKH
FRQVWUXFWLRQ�RI�1LWUDXHU�(OHPHQWDU\�6FKRRO�3URMHFW������$VKERXUQH
$YHQXH>�@�/DQFDVWHU��3$�KHUHE\�DJUHHV�WR�LVVXH�MRLQW�SD\HH�FKHFNV
PDGH�SD\DEOH� WR� /DZYHU�0DVRQU\��%R[������+DQRYHU�� 3$� � �����
DQG>�@�WR�WKH�*/(1�*(5<�&25325$7,21��3�2��%2;�������6�������
3KLODGHOSKLD��3$��������������IRU�DOO�PDWHULDO�SXUFKDVHG�E\�/DZYHU

                                        
�� $� *OHQ�*HU\� UHSUHVHQWDWLYH� WHVWLILHG� WKDW� KLV� FRPSDQ\� KDG� EHHQ� XVLQJ� WKH
VWDQGDUG�IRUP�IRU�RYHU�ILIWHHQ�\HDUV�SULRU�WR�WKH�SUHVHQW�DJUHHPHQW�ZLWK�/DZYHU
DQG� :DUIHO�� � +H� HVWLPDWHG� WKDW� KLV� FRPSDQ\� KDG� SUREDEO\� H[HFXWHG� EHWZHHQ
VHYHQW\�WR�RQH�KXQGUHG�VXFK�DJUHHPHQWV�SHU�\HDU�VLQFH������

��&KHFNV�PDGH�SD\DEOH�WR�SD\HHV�ZKRVH�QDPHV�DUH�VHSDUDWHG�E\�WKH�ZRUG�³DQG´
DUH� MRLQW� SD\HHV�� ZKLOH� WKRVH� VHSDUDWHG� E\� WKH� ZRUG� ³RU´� DUH� FRQVLGHUHG
DOWHUQDWLYH�SD\HHV���6HH����8�7RO��/�5HY������������������
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0DVRQU\� IRU� LQFRUSRUDWLRQ� WR� VDLG� MRE� PHQWLRQHG� DERYH� DW� ���
$VKERUQH�$YHQXH��/DQFDVWHU��3$�

7KH� MRLQW� FKHFN� DJUHHPHQW� ZDV� VLJQHG� E\� 5XSHUW� +�� 7D\ORU� �DQ� RIILFHU� RI

:DUIHO���DJUHHG�DQG�DFNQRZOHGJHG�E\�7KRPDV�/DZYHU��DQG�ZLWQHVVHG�E\�3DXO

7KRUQLH\� �:DUIHO¶V� SURMHFW� PDQDJHU�� RQ� 0D\� ���� ������ � ,Q� 0D\� RI� �����

/DZYHU�ILOHG�IRU�EDQNUXSWF\��

��� $IWHU� H[HFXWLRQ� RI� WKH� MRLQW� FKHFN� DJUHHPHQW�� *OHQ�*HU\� EHJDQ

VXEPLWWLQJ� LWV� LQYRLFHV� WR� /DZYHU�� ZKR� ZRXOG� WKHQ� VHQG� WKHP� ZLWK

DXWKRUL]DWLRQ�WR�:DUIHO���:KHQ�:DUIHO�IDLOHG�WR�SURPSWO\�SD\�*OHQ�*HU\�IRU�LWV

PDWHULDOV��7KRUQLH\�VHQW�/DZYHU�D�OHWWHU�LQ�-XO\�RI��������7KRUQLOH\�VWDWHG�LQ�KLV

OHWWHU�WKDW�:DUIHO�ZRXOG�EH�HVFURZLQJ�DSSUR[LPDWHO\������������WR�SD\�*OHQ�

*HU\¶V� LQYRLFHV�� SHQGLQJ� /DZYHU¶V� DXWKRUL]DWLRQ� DQG� DSSURYDO� WR� UHOHDVH� WKH

IXQGV�WR�*OHQ�*HU\���2Q�-XO\�����������:DUIHO�LVVXHG�/DZYHU�DQG�*OHQ�*HU\�LWV

ILUVW� MRLQW� SD\HH� FKHFN� LQ� WKH� DPRXQW� RI� ������������ � $� VHFRQG� FKHFN� ZDV

LVVXHG� WR� WKH� VDPH� SDUWLHV� RQ� 6HSWHPEHU� ���� ������ LQ� WKH� DPRXQW� RI

�����������

��� 2Q�2FWREHU�����������D�UHSUHVHQWDWLYH�RI�:DUIHO�PHW�ZLWK�0U��/DZYHU�WR

GLVFXVV�WKH�VWDWXV�RI�SD\PHQW�RQ�WKH�SDUWLHV¶�FRQWUDFW���:DUIHO�WROG�0U��/DZYHU

KH�KDG�H[FHHGHG�KLV�FRQWUDFW�DPRXQW�DQG�WKDW�LW�ZRXOG�QRW�SD\�KLV�FRPSDQ\

DQ\�PRUH�PRQH\�RQ�WKH�SURMHFW���$V�D�UHVXOW��/DZYHU�GLVFRQWLQXHG�ZRUNLQJ�RQ

                                        
��0U��/DZYHU�DSSULVHG�:DUIHO�RI�KLV�FRPSDQ\µV�EDQNUXSWF\�ILOLQJ���0RUHRYHU��WKH
:DUIHO�/DZYHU� FRQWUDFW� IRU� WKH� VFKRRO� SURMHFW� FRQWDLQHG� D� SURYLVLRQ� DOORZLQJ
:DUIHO� WR� WHUPLQDWH� DQG� FDQFHO� LWV� VXEFRQWUDFW� ZLWK� /DZYHU� XSRQ� /DZYHU
EHFRPLQJ�LQVROYHQW�RU�ILOLQJ�D�SHWLWLRQ�RI�EDQNUXSWF\�
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WKH�VFKRRO�SURMHFW���$IWHU�EHLQJ�JLYHQ�WKLV�WHUPLQDWLRQ�QRWLFH��:DUIHO�UHTXHVWHG

WKDW� /DZYHU� VXSSO\� :DUIHO� ZLWK� LQIRUPDWLRQ� LQGLFDWLQJ� ZKDW� DPRXQWV� ZHUH

RZHG�WR�*OHQ�*HU\�IRU�LWV�SURMHFW�VXSSOLHV��$�:DUIHO�UHSUHVHQWDWLYH�LQGLFDWHG�DW

WULDO�WKDW�WKH�FRPSDQ\�GLG�KDYH�VRPH�PRQH\�VWLOO�DYDLODEOH�DW�WKDW�WLPH�WR�SD\

VXSSOLHUV�RQ�WKH�VFKRRO�SURMHFW���,Q�IDFW��WKH�UHFRUG�LQGLFDWHV�WKDW�:DUIHO�SDLG

WKH�EDODQFHV�RI�RWKHU�VXSSOLHUV¶�PDWHULDO�LQYRLFHV�DIWHU�/DZYHU�OHIW�WKH�SURMHFW��

7KHVH�VXSSOLHUV�KDG�DOVR�H[HFXWHG�MRLQW�FKHFN�DJUHHPHQWV�ZLWK�:DUIHO�

��� :DUIHO� XOWLPDWHO\� IDLOHG� WR� SD\� *OHQ�*HU\� DQ� DOOHJHG� ����������� LQ

LQYRLFHV�� � :DUIHO� FODLPHG� WKDW� LW� ZDV� FRQFHUQHG� WKDW� VRPH� RI� WKH� PDWHULDOV

VXSSOLHG�E\�*OHQ�*HU\�KDG�QRW�DFWXDOO\�EHHQ�XVHG�RQ�WKH�VFKRRO�SURMHFW���$V�D

UHVXOW�� WKH�SDUWLHV�DJUHHG�WR�KLUH� DQ� LQGHSHQGHQW� HVWLPDWRU� WR� GHWHUPLQH� WKH

DPRXQW�RI�PDWHULDO�QHHGHG�RQ� WKH�SURMHFW� FRPSDUHG� WR� WKH�PDWHULDO� DFWXDOO\

VXSSOLHG� E\� *OHQ�*HU\�� � :KHQ� D� FRQIOLFW� DURVH� ZLWK� UHJDUG� WR� WKH� FKRVHQ

HVWLPDWRU��WKH�LVVXH�UHJDUGLQJ�WKH�SURSHU�DPRXQW�RI�PRQH\�GXH�*OHQ�*HU\�ZDV

QHYHU� UHVROYHG�� � $FFRUGLQJO\�� *OHQ�*HU\� ZDV� QHYHU� SDLG� IRU� WKH� PDWHULDO

UHPDLQLQJ�DW�WKH�VFKRRO�SURMHFW�VLWH�DIWHU�/DZYHU�OHIW�WKH�SURMHFW�

��� 2Q�0D\����������*OHQ�*HU\�ILOHG�D�FRPSODLQW��ZKLFK�ZDV�ODWHU�DPHQGHG�

DJDLQVW�:DUIHO�VHHNLQJ�WR�UHFRYHU�WKH�DPRXQW�RI�LWV�XQSDLG�LQYRLFHV��WRJHWKHU

ZLWK� LQWHUHVW�� � ,Q� WKH� DOWHUQDWLYH� WR� LWV� FRQWUDFWXDO� FODLP��*OHQ�*HU\�SOHG� WKH

                                                                                                                                      

��7KH�UHFRUG�LQGLFDWHV�WKDW�:DUIHO�LVVXHG�D�FKHFN�WR�WKUHH�RI�LWV�RWKHU�VXSSOLHUV�RQ
WKH�VFKRRO�SURMHFW���6SHFLILFDOO\��PRQH\�ZDV�SDLG�WR���1RUWK�$PHULFDQ�,QGXVWULHV
LQ�WKH�DPRXQW�RI�������������WR�2�:��.HWFKDP��,QF��IRU�������������DQG�WR�5�&�
6DYHUFRRO�IRU������������
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OHJDO� WKHRU\� RI� TXDQWXP� PHUXLW�� FODLPLQJ� WKDW� :DUIHO� KDG� EHHQ� XQMXVWO\

HQULFKHG�E\�DFFHSWLQJ�LWV�PDWHULDOV�ZLWKRXW�LVVXLQJ�SD\PHQW���$IWHU�D�QRQ�MXU\

WULDO��D�YHUGLFW�ZDV�HQWHUHG�LQ�IDYRU�RI�:DUIHO�DQG�DJDLQVW�*OHQ�*HU\�RQ�DOO�RI

LWV� FODLPV�� � *OHQ�*HU\� ILOHG� WLPHO\� SRVW�WULDO� PRWLRQV�� MXGJPHQW� ZDV

VXEVHTXHQWO\�HQWHUHG�RQ�WKH�YHUGLFW�GXH�WR�WKH�WULDO�FRXUW¶V�IDLOXUH�WR�UXOH�XSRQ

WKH� SRVW�WULDO�PRWLRQV� ZLWKLQ� ���� GD\V� RI� WKHLU� ILOLQJ�� � 6HH� 3D�5�&�3�� �����

����E����2Q�DSSHDO��*OHQ�*HU\�SUHVHQWV�RQH�GHWDLOHG�LVVXH�IRU�RXU�UHYLHZ�

:KHUH� D� MRLQW� SD\HH� FKHFN� DJUHHPHQW� UHTXLUHV� WKH� JHQHUDO
FRQWUDFWRU�WR�LVVXH�MRLQW�SD\HH�FKHFNV�SD\DEOH�WR�WKH�VXEFRQWUDFWRU
DQG� D� PDWHULDO� VXSSOLHU� IRU� DOO� PDWHULDOV� SXUFKDVHG� E\� WKH
VXEFRQWUDFWRU� IRU� LQFRUSRUDWLRQ� LQWR� WKH�SURMHFW� DQG� WKH�PDWHULDOV
SXUFKDVHG�E\�WKH�VXEFRQWUDFWRU�DUH� LQFRUSRUDWHG� LQWR� WKH�SURMHFW�
EXW�WKH�JHQHUDO�FRQWUDFWRU�IDLOV�WR�LVVXH�MRLQW�SD\HH�FKHFNV�IRU�DOO�RI
WKH�PDWHULDOV� VXSSOLHG� WR� WKH� SURMHFW�� GLG� WKH� JHQHUDO� FRQWUDFWRU
EUHDFK� LWV� FRQWUDFWXDO� REOLJDWLRQV� WR� WKH� PDWHULDO� VXSSOLHU� DQG�RU
KDV� WKH� JHQHUDO� FRQWUDFWRU� EHHQ� XQMXVWO\� HQULFKHG� ZKHUH� WKH
JHQHUDO�FRQWUDFWRU�KDV�UHFHLYHG�SD\PHQW�IRU�DOO�PDWHULDOV�IURP�WKH
RZQHU�RI�WKH�SURMHFW"

��� *OHQ�*HU\�DUJXHV�WKDW�WKH�WULDO�FRXUW�LPSURSHUO\�IRXQG�WKDW�WKH�LVVXH�LQ

WKLV�FDVH�ZDV�ZKHWKHU�:DUIHO�ZDV�D�³JXDUDQWRU´�RI�SD\PHQW�LQ�WKH�HYHQW�WKDW

/DZYHU�IDLOHG�WR�PDNH�JRRG�LQ�LWV�SD\PHQWV�WR�LWV�VXSSOLHUV�VXFK�DV�*OHQ�*HU\�

*OHQ�*HU\�FRQWHQGV�WKDW�WKH�MRLQW�SD\HH�FKHFNLQJ�DJUHHPHQW�FOHDUO\�VHWV�IRUWK

WKDW�:DUIHO�GLUHFWO\�REOLJDWHG�LWVHOI� WR�PDNH�SD\PHQW�WR�/DZYHU¶V� VXSSOLHUV� LQ

WKH�HYHQW�/DZYHU�ZDV�XQDEOH�WR�PDNH�SD\PHQWV�

��� $V� FRPPRQO\� XVHG� LQ� WKH� FRQVWUXFWLRQ� LQGXVWU\�� D� MRLQW� FKHFN

DUUDQJHPHQW� SURYLGHV� WKDW� WKH� JHQHUDO� FRQWUDFWRU� ZLOO� LVVXH� WKH� SURJUHVV

SD\PHQWV� WR� WKH� VXEFRQWUDFWRU� DQG� LWV� PDWHULDO� VXSSOLHUV�� � &LW\� RI
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3KLODGHOSKLD� Y�� $OOLHG� 5RRIHUV� 6XSSO\� &RUS��� ���� $��G� ���� �3D�� 6XSHU�

��������$V�QRWHG�E\�WKH�FRXUW�LQ�$OOLHG�5RRIHUV�

-RLQW�FKHFN�DUUDQJHPHQWV�PD\�EH�LQLWLDWHG�E\�SDUWLHV�DW�WKH�WRS�RU
ERWWRP�RI�WKH�FRQWUDFW�FODLP���)RU�H[DPSOH��WKH�JHQHUDO�FRQWUDFWRU
PD\�ZLVK� WR� LQVXUH� WKDW� WKH� SDUW\� UHFHLYLQJ� WKH� FKHFN� �H�J��� WKH
VXEFRQWUDFWRU��ZLOO�SURSHUO\�GLVEXUVH�WKH�SURFHHGV�RI�WKH�FKHFN�WR
KLV� VXSSOLHU� RU� VXEFRQWUDFWRUV�� � ,Q� WKLV� PDQQHU� WKH� JHQHUDO
FRQWUDFWRU� UHGXFHV� WKH� FKDQFHV� WKDW� KLV� VXEFRQWUDFWRU�ZLOO� SRFNHW
WKH� PRQH\� DQG� OHDYH� WKH� VXSSOLHU� XQSDLG�� WKXV� SURYRNLQJ� WKH
VXSSOLHU�WR�ILOH�PHFKDQLF¶V�OLHQV�RU�PDNH�FODLPV�DJDLQVW�WKH�JHQHUDO
FRQWUDFWRU¶V� SD\PHQW� ERQG�� � 6LPLODUO\�� WKH� VXSSOLHU� RU� VXE�
VXEFRQWUDFWRU� PD\� LQLWLDWH� WKH� MRLQW� FKHFN� DUUDQJHPHQW� WR� PDNH
VXUH� WKDW� WKH� VXEFRQWUDFWRU� ZRQ¶W� UXQ� RII� ZLWK� WKH� SURJUHVV
SD\PHQWV� DQG� OHDYH� KLP� RXW� LQ� WKH� FROG�� � 7KH� VXSSOLHU� PD\
GHVLUH� WKLV� DUUDQJHPHQW� EHFDXVH� WKH� VXEFRQWUDFWRU� LV� LQ
ILQDQFLDO�WURXEOH�RU�ODFNV�DVVHWV��RU�EHFDXVH�KH�KDV�QHYHU�GRQH
EXVLQHVV�ZLWK� WKH� VXEFRQWUDFWRU� EHIRUH�� � 6RPHWLPHV�� WKH� VXSSOLHU
ZLOO� UHTXHVW� D� MRLQW� FKHFN� DUUDQJHPHQW� RXW� RI� VLPSOH� PLVWUXVW� RI
KLP�

,G�� DW� ���� �FLWLQJ� %DUUHWW�� -RLQW� &KHFN� $UUDQJHPHQWV�� � $� 5HOHDVH� IRU� WKH

*HQHUDO�&RQWUDFWRU�DQG�,WV�6XUHW\����&RQVWU�/DZ������������HPSKDVLV�DGGHG��

6HH�DOVR�$OOLHG�%XLOGLQJ�3URG��&RUS��Y��8QLWHG�3DFLILF�,QV��&R�������$��G

������ ����� �0G�� $SS�� ������ �³,Q� RUGHU� WR� LQGXFH� D� VXSSOLHU� WR� GHDO� ZLWK� D

VXEFRQWUDFWRU�ZKRVH�FUHGLW�LV�TXHVWLRQDEOH��WKH�JHQHUDO�FRQWUDFWRU�PD\�DJUHH

WR� SD\� WKH� VXEFRQWUDFWRU� ZLWK� FKHFNV� SD\DEOH� WR� WKH� MRLQW� RUGHU� RI� WKH

VXEFRQWUDFWRU� DQG� WKH� VXSSOLHU�� � 7KH� VXEFRQWUDFWRU� HQGRUVHV� WKH� FKHFNV� DQG

WXUQV�WKHP�RYHU�WR�WKH�VXSSOLHU���7KH�VXSSOLHU�WKHQ�GHGXFWV�WKH�DPRXQW�RZHG

IRU�PDWHULDOV��DQG�UHWXUQV�WKH�EDODQFH�´���FLWLQJ�&DKQ��&RQWUDFWRUV¶�3D\PHQW

%RQGV�LQ�0DU\ODQG�DW������
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���� ,Q� LQWHUSUHWLQJ� MRLQW�SD\HH� FKHFN�DJUHHPHQWV�� ³FRXUWV� KDYH� UHOLHG�XSRQ

WKH� LQWHQW� DQG� ODQJXDJH� RI� WKH� DJUHHPHQWV� DV� ZHOO� DV� LQGXVWU\� SUDFWLFH� WR

GHWHUPLQH�WKH�ULJKWV�DQG�OLDELOLWLHV�RI�WKH�SDUWLHV�´��$OOLHG�5RRIHUV������$��G

DW� �������� �:KHQ� FRXUWV� LQWHUSUHW� D� FRQWUDFWXDO� DJUHHPHQW�� WKHLU� GXW\� LV� WR

�DVFHUWDLQ� WKH� LQWHQW� RI� WKH� SDUWLHV� DV� PDQLIHVWHG� E\� WKH� ODQJXDJH� RI� WKH

ZULWWHQ� DJUHHPHQW��� � 6WDQGDUG� 9HQHWLDQ� %OLQG� &R�� Y�� $PHULFDQ� (PSLUH

,QVXUDQFH�&R�������3D����������������$��G�������������������6HH�*LDQQL�Y�

5XVVHO� 	� &R��� ,QF��� ���� 3D�� ����� ����� ���� $�� ����� BBB� ������� �³>Z@KHUH

SDUWLHV��ZLWKRXW�IUDXG�RU�PLVWDNH��KDYH�GHOLEHUDWHO\�SXW�WKHLU�HQJDJHPHQWV�LQ

ZULWLQJ�� WKH� ODZ� GHFODUHV� WKH� ZULWLQJ� WR� EH� QRW� RQO\� WKH� EHVW�� EXW� WKH� RQO\�

HYLGHQFH� RI� WKHLU� DJUHHPHQW�´��� � 7KLV� FRXUW� ZLOO� QRW� UHZULWH� WKH� WHUPV� RI� D

FRQWUDFW�� QRU� JLYH� WKHP� D� PHDQLQJ� WKDW� FRQIOLFWV� ZLWK� WKDW� RI� WKH� ODQJXDJH

XVHG���6XOOLYDQ�Y��&RPPRQZHDOWK������3D�����������$��G�������������7KH

LQWHQW� RI� WKH�SDUWLHV� LV� WR� EH� DVFHUWDLQHG� IURP� WKH� GRFXPHQW� LWVHOI� ZKHQ� WKH

WHUPV�DUH�FOHDU�DQG�XQDPELJXRXV��+XWFKLVRQ�Y��6XQEHDP�&RDO�&RUS������

3D�����������$��G������������

���� :H�PXVW� ILUVW�GHWHUPLQH�ZKHWKHU�WKH� IROORZLQJ� ODQJXDJH�RI� WKH�SDUWLHV¶

MRLQW�FKHFN�DJUHHPHQW�LV�FOHDU�RU�DPELJXRXV�

:DUIHO>�@� �� �� ��HQJDJHG� LQ� WKH�FRQVWUXFWLRQ�RI�1LWUDXHU�(OHPHQWDU\
6FKRRO� 3URMHFW>�@� �� �� �� DJUHHV� WR� LVVXH� MRLQW� SD\HH� FKHFNV� PDGH
SD\DEOH� WR� /DZYHU� 0DVRQU\� �� �� �� DQG� WR� WKH� */(1�*(5<
&25325$7,21��� �� �� IRU�DOO�PDWHULDO�SXUFKDVHG�E\�/DZYHU�0DVRQU\
IRU�LQFRUSRUDWLRQ�WR�VDLG�MRE�PHQWLRQHG�DERYH�
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,I�ZH�ILQG�WKH�DJUHHPHQW¶V�ODQJXDJH�FOHDU�DQG�XQDPELJXRXV��ZH�QHHG�QRW�ORRN

WR� H[WULQVLF� HYLGHQFH�� EXW� PD\� RQO\� GHWHUPLQH� WKH� LQWHQW� RI� WKH� SDUWLHV� DV

H[SUHVVHG�LQ�WKH�ODQJXDJH�RI�WKH�MRLQW�FKHFN�DJUHHPHQW���6WDQGDUG�9HQHWLDQ

%OLQG��VXSUD��*LDQQL��VXSUD���0RUHRYHU��ZH�PD\�ORRN�WR�LQGXVWU\�SUDFWLFH�DV

D�JXLGH�LQ�GHWHUPLQLQJ�WKH�ULJKWV�DQG�OLDELOLWLHV�RI�WKH�SDUWLHV���$OOLHG�5RRIHUV�

VXSUD�

���� :LWK� UHJDUG� WR� WKH� SDUWLHV¶� LQWHQW� DV� H[SUHVVHG� LQ� WKH� DJUHHPHQW�� WKH

UHFRUG� LQGLFDWHV� WKDW� WKH� MRLQW� FKHFN� DJUHHPHQW� ZDV� H[HFXWHG� GXH� WR� WKH

ILQDQFLDO� LQVWDELOLW\� RI� /DZYHU�� LQ� HVVHQFH�� *OHQ�*HU\� ZDV� FRQFHUQHG� WKDW� LW

ZRXOG� QRW� EH� FRPSHQVDWHG� E\� /DZYHU� IRU� WKH� PRQH\� LW� H[SHQGHG� RQ� DOO

PDWHULDOV� XVHG� IRU� WKH� VFKRRO� SURMHFW�� � $V� QRWHG� E\� WKH� FRXUW� LQ� $OOLHG

5RRIHUV�� VXSUD�� VXFK� D� VFHQDULR� LV� FRPPRQ� SUDFWLFH� LQ� WKH� FRQVWUXFWLRQ

LQGXVWU\�ZKHUH�D�VXSSOLHU�LV�FRQFHUQHG�WKDW�D�VXEFRQWUDFWRU�LV�KDYLQJ�ILQDQFLDO

SUREOHPV�RU�ODFN�DVVHWV�

���� 7KH� DJUHHPHQW�� LWVHOI�� GRHV� QRW� OLVW� D� FHUWDLQ� FDS� RQ� WKH� DPRXQW� RI

PRQH\�:DUIHO�ZLOO�SD\�WKH�VXSSOLHU�IRU�WKH�VFKRRO�SURMHFW�PDWHULDOV��QRU�GRHV�LW

LQGLFDWH�WKDW�LW�ZLOO�RQO\�SD\�*OHQ�*HU\�GXULQJ�WKH�WLPH�WKDW�/DZYHU�UHPDLQV�RQ

WKH� SURMHFW�� � &I�� 8QLWHG� 3DFLILF�� VXSUD� �ZKHUH� MRLQW� FKHFN� DJUHHPHQW

VSHFLILFDOO\� VWDWHG� WKDW� FRQWUDFWRU� GLG� QRW� DVVXPH� OLDELOLW\� IRU� DQ\� PDWHULDOV

SXUFKDVHG�LQ�H[FHVV�RI�WKH�WRWDO�SXUFKDVH�RI�����������������$V�WKH�ODQJXDJH

RI�WKH�DJUHHPHQW�LQGLFDWHV��DQ\�VXSSOLHV�RUGHUHG�E\�*OHQ�*HU\�IRU�/DZYHU�IRU

WKH�VFKRRO�SURMHFW�VKDOO�EH�SDLG�E\�:DUIHO�� � ,Q�DGGLWLRQ�� WKH�SURYLVLRQV�RI� WKH
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:DUIHO�/DZYHU� VXEFRQWUDFW� UHDG� LQ� FRQMXQFWLRQ�ZLWK� WKH� MRLQW� SD\HH� FKHFNLQJ

DUUDQJHPHQW� FOHDUO\� HYLGHQFH�DQ� LQWHQW� RQ� WKH�SDUW� RI�:DUIHO� WR� FRPSHQVDWH

*OHQ�*HU\�DV�VXSSOLHU�IRU�LWV�SURMHFW�PDWHULDOV�

���� 6SHFLILFDOO\�� WKH� VXEFRQWUDFW� FRQWDLQV� D� SURYLVLRQ� VWDWLQJ� WKDW�� ZKHQ

UHTXHVWHG�� /DZYHU� ZRXOG� SURYLGH� D� FRPSOHWH� OLVW� RI� DOO� VXSSOLHUV� DQG� DOO

FRQWUDFWXDO�� ELOOLQJ� DQG� SD\PHQW� LQIRUPDWLRQ� UHODWLQJ� WR� WKRVH� PDWWHUV�� 7KH

VXEFRQWUDFW� DOVR� SURYLGHV� WKDW� /DZYHU� LQVXUH� WKDW� DOO� VXSSOLHUV� DUH� ³SDLG� LQ

DPRXQWV�GXH�LQ�FRQQHFWLRQ�ZLWK�WKH�SHUIRUPDQFH�RI�WKLV�VXEFRQWUDFW´�DQG�WKDW

³:$5)(/�&216758&7,21�&203$1<�PD\�SD\�DOO�SHUVRQV�ZKLFK�KDYH�QRW�EHHQ

SDLG�WKH�PRQLHV�GXH�WKHP�LQ�FRQQHFWLRQ�ZLWK�WKLV�VXEFRQWUDFW�´���0RUHRYHU��WKH

VXEFRQWUDFW� LQFOXGHV� DOO� WKH� DJUHHPHQWV� EHWZHHQ�:DUIHO� DQG� /DZYHU� IRU� WKH

VFKRRO�SURMHFW�DQG�³DQ\�FKDQJHV�KHUHWR�VKDOO�EH�PDGH�LQ�ZULWLQJ�DQG�H[HFXWHG

E\�ERWK�:$5)(/�&216758&7,21�&203$1<�DQG�WKH�VXEFRQWUDFWRU�>/DZYHU@�´

&RQVHTXHQWO\��ZH� ILQG� WKDW� LQ� H[HFXWLQJ� WKH� MRLQW� FKHFN�DUUDQJHPHQW��:DUIHO

DQG� /DZYHU� DJUHHG� WR� FKDQJH� WKH� VWDQGDUG� VXEFRQWUDFW� SURYLVLRQ� SURYLGLQJ

WKDW�/DZYHU�LQVXUH�WKDW�DOO�VXSSOLHUV�VXFK�DV�*OHQ�*HU\�EH�SDLG���,Q�HIIHFW��WKLV

FRQWUDFW� PRGLILFDWLRQ� FUHDWHG� D� GLUHFW� GXW\�� UDWKHU� WKDQ� D� ULJKW� XQGHU� WKH

RULJLQDO�VXEFRQWUDFW��RQ�:DUIHO¶V�SDUW�WR�SD\�*OHQ�*HU\�IRU�LWV�SURMHFW�VXSSOLHV�

6HH�$OOLHG�5RRIHUV��VXSUD�

���� $W� WKH� SDUWLHV¶� PHHWLQJ� RQ� )ULGD\�� 2FWREHU� ���� ������ :DUIHO� LQIRUPHG

/DZYHU�WKDW�LW�KDG�H[FHHGHG�LWV�ELG�SULFH�DQG�ZRXOG�QR�ORQJHU�SD\�IRU�DQ\�RI�LWV

VXEFRQWUDFWLQJ�ZRUN�RQ�WKH�VFKRRO�SURMHFW���7KH�UHFRUG�LQGLFDWHV�WKDW�QRW�RQO\
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ZDV� *OHQ�*HU\� XQSDLG� IRU� PDWHULDOV� DIWHU� /DZYHU� OHIW� WKH� VFKRRO� MRE�� EXW

YDULRXV� RWKHU� VFKRRO� SURMHFW� VXSSOLHUV� ZHUH� DOVR� GXH� PRQH\� IRU� PDWHULDO

H[SHQVHV���,Q�IDFW��WKHVH�RWKHU�VXSSOLHUV�ZHUH�SDLG�E\�:DUIHO�IRU�WKHLU�SURYLGHG

PDWHULDOV���0RVW�LPSRUWDQW��KRZHYHU��LV�WKH�IDFW�WKDW�WKHVH�RWKHU�VXSSOLHUV�KDG

OLNHZLVH�HQWHUHG�LQWR�MRLQW�SD\HH�FKHFNLQJ�DJUHHPHQWV�ZLWK�:DUIHO�

���� 7KHVH�IDFWV�LQGLFDWH�WR�XV�WKDW�WKH�UHDO�UHDVRQ�:DUIHO�GLG�QRW�FRPSHQVDWH

*OHQ�*HU\� IRU� LWV� VXSSOLHV� ZDV� QRW� EHFDXVH� LWV� SD\PHQWV� KDG� H[FHHGHG

/DZYHU¶V� FRQWUDFW�ELG��� �5DWKHU�� WKH�GHFLVLRQ�QRW� WR� SD\�*OHQ�*HU\� UHVWHG�RQ

WKH�IDFW�WKDW�LW�ZDV�XQFHUWDLQ�ZKHWKHU�WKH�LQYRLFHG�VXSSOLHV�SURYLGHG�E\�*OHQ�

*HU\�ZHUH�DFWXDOO\�XVHG�IRU�WKH�VFKRRO�SURMHFW�� � ,Q� IDFW��5XSHUW�+��7D\ORU��DQ

RIILFHU�RI�:DUIHO�� WHVWLILHG�DW�WULDO� WKDW�WKLV�ZDV�WKH�RQO\�FRQFHUQ� WKDW�HQWHUHG

LQWR�:DUIHO¶V�GHFLVLRQ�WR�QRW�FRPSHQVDWH�*OHQ�*HU\�IRU�LWV�XQSDLG�LQYRLFHV�

���� %DVHG�XSRQ� WKH� WHVWLPRQ\�DW� WULDO�DQG� WKH�FOHDU� ODQJXDJH�DQG� LQWHQW�RI

WKH�MRLQW�FKHFN�DUUDQJHPHQW��ZH�PXVW�UHYHUVH�DQG�UHPDQG���7KH�SDUWLHV¶�MRLQW

SD\HH� FKHFN� DJUHHPHQW� ZDV� D� PHDVXUH� SXUSRVHIXOO\� LQWHQGHG� WR� FUHDWH

DGGLWLRQDO�VHFXULW\�IRU�D�PDWHULDOV�VXSSOLHU�RI�D�VRRQ�WR�EH�EDQNUXSW�LQVROYHQW

VXEFRQWUDFWRU�� � 6HH� $OOLHG� %XLOGLQJ� 3URG�� &RUS�� Y�� 8QLWHG� 3DFLILF

,QVXUDQFH� &R��� ���� $��G� ������ ����� �0�'�� $SS�� ������ �ZKHUH� SDUWLHV

                                        
�� ,Q�D�UHODWHG�DUJXPHQW��:DUIHO�DVVHUWV�WKDW�EHFDXVH�*OHQ�*HU\�LV� FRQVLGHUHG�D
WKLUG�SDUW\� EHQHILFLDU\� WR� WKH� :DUIHO�/DZYHU� FRQWUDFW�� *OHQ�*HU\¶V� ULJKWV� ³PD\
ULVH� QR� KLJKHU� WKDQ� WKH� ULJKWV� RI� WKH� SDUWLHV� WR� WKH� FRQWUDFW� �L�H��� /DZYHU��´
$OOLHG��VXSUD�DW�������$V�D�UHVXOW��:DUIHO�FRQWHQGV�WKDW�*OHQ�*HU\�LV�OLPLWHG�LQ
FROOHFWLQJ�PRQH\�XS�WR�WKH�ELGGLQJ�SULFH�RQ� WKH�SDUWLHV¶� FRQWUDFW�� �%HFDXVH�WKLV
OLPLW�ZDV�VXUSDVVHG��WKHUH�LV�QR�PRQH\�WR�EH�UHFRYHUHG���$V�ZH�KDYH�VWDWHG��ZH
GR�QRW�ILQG�WKLV�DUJXPHQW�SHUVXDVLYH�
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HQWHUHG�LQWR�MRLQW�FKHFN�DJUHHPHQW�EHFDXVH�VXSSOLHU�ZDV�FRQFHUQHG�DERXW�WKDW

VXEFRQWUDFWRU�ZDV�D�SRRU�FUHGLW�ULVN��³>W@KH�MRLQW�FKHFN�DJUHHPHQW��LWVHOI��DQG

WKH� FLUFXPVWDQFHV� SURPSWLQJ� LWV� FUHDWLRQ�� LQGLFDWHV� WKDW� LW� ZDV� LQWHQGHG� WR

FUHDWH� DGGLWLRQDO� VHFXULW\� IRU� >WKH� VXSSOLHU@�´��� � 7KH� DJUHHPHQW� FRQVLVWHG� RI

:DUIHO¶V� SURPLVH� WR� LVVXH� MRLQW� FKHFNV� LQ� H[FKDQJH� IRU� DOO� VFKRRO� SURMHFW

PDWHULDO� SXUFKDVHG� E\� /DZYHU� IURP� *OHQ�*HU\�� � 7KLV� SD\PHQW� DUUDQJHPHQW

ZDV�UHTXHVWHG�E\�*OHQ�*HU\��D�PDWHULDO� VXSSOLHU�RQ� WKH� MRE��GXH�WR�/DZYHU¶V

ILQDQFLDO�LQVWDELOLW\���7KH�SDUWLHV�FOHDUO\�KDG�D�³GHDO´�ZKLFK�WKH\�DOO�FRQVLGHUHG

DQ� DGYDQWDJHRXV� H[FKDQJH�� �:DUIHO� ZRXOG� KDYH� WKH� QHFHVVDU\� VHUYLFHV� DQG

PDWHULDOV�IRU�WKH�VFKRRO�SURMHFW��/DZYHU�ZRXOG�EH�SDLG�IRU�LWV�ODERU�DQG�ZRXOG

QRW�EH�FRQFHUQHG�DERXW�LQVXIILFLHQW�IXQGV�WR�SD\�LWV�VXSSOLHU��*OHQ�*HU\���DQG

*OHQ�*HU\�ZRXOG�EH�DVVXUHG�RI� UHFHLYLQJ�SD\PHQW� IRU�WKH�VXSSOLHV� LW� RUGHUHG

IRU�WKH�SURMHFW���6HH�8QLWHG�(OHFWULF�&RUS��Y��$OO�6HUYLFH�(OHFWULF��,QF������

1�:��G�����0LQQ������������

���� ,Q�LWV�3D�5�$�3�������D��RSLQLRQ��WKH�FRXUW�VWDWHV�WKDW�EHFDXVH�*OHQ�*HU\

ZDV� WKH� DXWKRU� RI� WKH� MRLQW� FKHFN� DJUHHPHQW� WKDW� WKH� SDUWLHV� VLJQHG�� DQ\

DPELJXLWLHV�RI� VXFK�DJUHHPHQW�VKRXOG�EH�FRQVWUXHG�DJDLQVW� LW�� �)XUWKHUPRUH�

WKH� FRXUW� ILQGV� WKDW� WKH� DJUHHPHQW� ZDV� PHUHO\� D� PHFKDQLVP� RI� SD\PHQW

EHWZHHQ�WKH�SURMHFW�FRQWUDFWRU��:DUIHO���VXEFRQWUDFWRU��/DZYHU��DQG�PDWHULDO

VXSSOLHU��*OHQ�*HU\��� �$FFRUGLQJO\��LW�GLG�QRW�EHOLHYH� WKDW� WKH�DJUHHPHQW�ZDV

LQWHQGHG� WR� VHW�:DUIHO� XS� DV� WKH� JXDUDQWRU� RI� SD\PHQW� WR� *OHQ�*HU\� IRU� LWV

VFKRRO�SURMHFW�VXSSOLHV���6SHFLILFDOO\��LW�EHOLHYHG�WKDW�:DUIHO�KDG�QR�REOLJDWLRQ
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WR� SD\� PRUH� PRQH\� WR� DQ\RQH� WKDQ� ZKDW� LW� RZHG� WR� /DZYHU� XQGHU� LWV

������������FRQWUDFW�ELG�

���� 7KH�WULDO� FRXUW�KDV�PLVDSSOLHG� WKH� ODZ�RI� FRQWUDFWV�� � ,W� LV� RQO\�ZKHUH� D

FRQWUDFW�RU�GRFXPHQW�KDV�EHHQ�IRXQG�WR�FRQWDLQ�DPELJXLWLHV��WKDW�ZH�WKHQ�ORRN

WR� H[WULQVLF� HYLGHQFH� WR� GHWHUPLQH� WKH� LQWHQW� RI� WKH� SDUWLHV� DQG� PD\� WKHQ

FRQVWUXH� WKH� FRQWUDFW� DJDLQVW� LW� GUDIWHU�� �6WDQGDUG�9HQHWLDQ�%OLQG��VXSUD�

*LDQQL�� VXSUD�� � 7KH� WULDO� FRXUW�� KRZHYHU�� QHYHU� PDGH� D� ILQGLQJ� WKDW� WKH

DJUHHPHQW�ZDV� DPELJXRXV� RU� VXEMHFW� WR� GLIIHULQJ� LQWHUSUHWDWLRQV�� �0RUHRYHU�

ZH�GR�QRW�ILQG�DPELJXLW\�LQ�WKH�SDUWLHV¶�MRLQW�FKHFN�DJUHHPHQW���7KH�ODQJXDJH

RI� WKH� DJUHHPHQW� LV� FOHDU� WKDW� :DUIHO� LQWHQGHG� WR� SD\� *OHQ�*HU\� IRU� DOO

PDWHULDOV�LW�VXSSOLHG�WR�/DZYHU�IRU�XVH�LQ�WKH�VFKRRO�SURMHFW���$FFRUGLQJO\��ZH

ILQG�LW�QHLWKHU�QHFHVVDU\�QRU�SURSHU� WR� LQWHUSUHW�WKH�DJUHHPHQW�DJDLQVW�*OHQ�

*HU\�DV�GUDIWHU���)LQDOO\��:DUIHO�FRQFHGHG�WKDW�WKH�RQO\�UHDVRQ�LW�IDLOHG�WR�SD\

*OHQ�*HU\� ZDV� EHFDXVH� LW� ZDV� QRW� FHUWDLQ� WKDW� WKH� XQSDLG� PDWHULDOV� KDG

DFWXDOO\�EHHQ�XVHG�RQ�WKH�VFKRRO�SURMHFW�

���� +DYLQJ�IRXQG�WKH�ODQJXDJH�RI�WKH�DJUHHPHQW�FOHDU�DQG�XQDPELJXRXV��ZH

JLYH� HIIHFW� WR� LWV� ODQJXDJH� E\� UHYHUVLQJ� WKH� WULDO� FRXUW¶V� YHUGLFW� LQ� IDYRU� RI

:DUIHO���%RWK�SDUWLHV�RQ�DSSHDO�KDYH�DFNQRZOHGJHG�WKDW�*OHQ�*HU\�KDV�XQSDLG

LQYRLFHV� IRU� PDWHULDO� LW� DOOHJHGO\� VXSSOLHG� WR� :DUIHO� IRU� LWV� VFKRRO� SURMHFW�

%HFDXVH� :DUIHO� KDV� RQO\� DJUHHG� WR� LVVXH� MRLQW� SD\HH� FKHFNV� DOO� PDWHULDO

SXUFKDVHG�E\�/DZYHU�0DVRQU\�IRU�LQFRUSRUDWLRQ�WR�VDLG� MRE��ZH�PXVW� UHPDQG

IRU�D�GHWHUPLQDWLRQ�DV�WR��������ZKHWKHU�WKH�PDWHULDO�LQGLFDWHG�LQ�WKH�LQYRLFHV
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ZDV� SXUFKDVHG� E\� /DZYHU�� DQG�� LI� VR�� ���� ZKHWKHU� /DZYHU� SXUFKDVHG� WKH

PDWHULDO� IRU� LQFRUSRUDWLRQ� LQ� WKH� VFKRRO� SURMHFW�� � ,I� ERWK� TXHVWLRQV� DUH

DQVZHUHG� LQ� WKH� DIILUPDWLYH�� WKHQ� WKH� WULDO� FRXUW� VKDOO� DZDUG� *OHQ�*HU\� WKH

DPRXQW�RI�VXFK�XQSDLG�H[SHQVHV��ZLWK�LQWHUHVW�GXH�DQG�RZLQJ�WR�GDWH���,I�WKH

FRXUW�ILQGV�WKDW�WKH�PDWHULDOV�VXSSOLHG�ZHUH�QRW�SXUFKDVHG�E\�/DZYHU�IRU�XVH�LQ

WKH�VFKRRO�SURMHFW��WKHQ�D�YHUGLFW�VKDOO�EH�UHQGHUHG�LQ�IDYRU�RI�:DUIHO�

���� :H�UHYHUVH�DQG�UHPDQG�IRU�SURFHHGLQJV�FRQVLVWHQW�ZLWK�WKLV�GHFLVLRQ�

-XULVGLFWLRQ�UHOLQTXLVKHG�


