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5HYLVHG�2FWREHU���������

�� $SSHOODQWV��3HQQV\OYDQLD�)LQDQFLDO�5HVSRQVLELOLW\�$VVLJQHG�&ODLPV�3ODQ

DQG� &RQVWLWXWLRQ� 6WDWH� 6HUYLFHV� &RPSDQ\� �KHUHLQDIWHU�� FROOHFWLYHO\�� ³WKH

$&3´��� DSSHDO� WKH� MXGJPHQW� HQWHUHG� LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RQ

-DQXDU\�����������DZDUGLQJ�$SSHOOHH��-DPHV�.LNHU��������������:H�DIILUP�

)$&76�

�� 2Q�$XJXVW����������$SSHOOHH��D� ILIW\�WZR�\HDU�ROG�VHOI�HPSOR\HG�ELNH

UHSDLU�PDQ��ZDV� LQMXUHG�RQ�/DXULVWRQ�6WUHHW� LQ�5R[ERURXJK��ZKHQ�D�GULYHU

RSHQHG�KHU�FDU�GRRU�LQWR�WKH�VWUHHW�FDXVLQJ�KLP�WR�IDOO�RII�KLV�ELNH�DQG�RQWR

WKH�SDYHPHQW���+H�VXVWDLQHG�LQMXULHV�WR�KLV�VKRXOGHU��NQHH��IDFH�DQG�KDQG�

DQG� FKLSSHG� KLV� DQNOH�� � +LV� DQNOH� DOVR� KDG� D� VL[� LQFK� JDVK� ZKHUH� D� VFDU

UHPDLQV��7KH�ZRPDQ�WRRN�$SSHOOHH�LQWR�D�QHDUE\�KRXVH�ZKHUH�VKH�DOORZHG



-��$��������

�����

KLP� WR� ZDVK� XS� DQG� JDYH� KLP� D� JODVV� RI� ZDWHU�� � 6KH� UHIXVHG� WR� GULYH

$SSHOOHH�WR�WKH�KRVSLWDO��EXW�DJUHHG�WR�GULYH�KLP�WR�KLV�PRWKHU¶V�KRXVH�WKUHH

EORFNV�DZD\�DQG�WR�IROORZ�KLP�WR�WKH�KRVSLWDO���7KH�ZRPDQ�IDLOHG�WR�DSSHDU

DW�WKH�KRVSLWDO��ZKLOH�EHLQJ�WUHDWHG�WKHUH��$SSHOOHH�UHSRUWHG�WKH�DFFLGHQW�WR

WKH� SROLFH�� � 7KH� SROLFH� UHSRUW� VKRZV� WKH� DGGUHVV� RI� WKH� /DXULVWRQ� 6WUHHW

KRXVH��EXW�$SSHOOHH�FRXOG�QRW�SURYLGH�WKH�ZRPDQ¶V�QDPH�RU�WKH�FDU¶V�OLFHQVH

SODWH� QXPEHU��� � 6XEVHTXHQWO\�� $SSHOOHH¶V� VLVWHU� DQG� $SSHOODQWV� XQGHUWRRN

HIIRUWV�WR�ILQG�WKH�ZRPDQ�EXW�VKH�UHPDLQHG�XQLGHQWLILHG�

�� 2Q�$SULO�����������$SSHOOHH��ZKR�GLG�QRW�RZQ�D�FDU�DQG�GLG�QRW�UHVLGH

ZLWK� DQ� LQVXUHG�� ILOHG� D� FODLP� IRU� EHQHILWV� ZLWK� WKH� $&3�� � 7KH� $&3� IRXQG

$SSHOOHH� DQ� HOLJLEOH� FODLPDQW� DQG� SDLG� KLV�PHGLFDO� ELOOV� WRWDOLQJ� ���������

$SSHOODQWV�UHIXVHG�WR�SD\�DGGLWLRQDO�EHQHILWV�FODLPLQJ�$SSHOOHH�KDG�IDLOHG�WR

SURWHFW� WKHLU� VXEURJDWLRQ� ULJKWV� E\� QRW� GHWHUPLQLQJ� WKH� LGHQWLW\� RI� WKH

WRUWIHDVRU�� � � $IWHU� DUELWUDWLRQ��� WKH� PDWWHU� SURFHHGHG� WR� D� QRQ�MXU\� WULDO

EHIRUH� WKH� +RQRUDEOH� /RXLV� *�� +LOO�� ZKR� RQ� $XJXVW� ���� ������ IRXQG� IRU

$SSHOOHH�LQ�WKH�DPRXQW�RI�������������2UDO�SRVW�WULDO�PRWLRQV�ZHUH�GHQLHG�

$SSHOODQWV� WKHQ� ILOHG� DQ� DSSHDO� WR� WKLV� &RXUW� ZKLFK� ZDV� TXDVKHG�� 2Q

6HSWHPEHU����� ������ WKH�+RQRUDEOH�0DUYLQ� 5�� +DOEHUW� JUDQWHG� $SSHOODQWV¶

����������������������������������
�� � � 7KHUH� LV� QR� LQGLFDWLRQ� LQ� WKH� UHFRUG� ZKHWKHU� WKH� SROLFH� XQGHUWRRN� DQ\
LQYHVWLJDWLRQ�WR�WUDFN�GRZQ�WKH�WRUWIHDVRU�

�� � � 7KH� DUELWUDWLRQ� KHDULQJ� RQ� -DQXDU\� ���� ������ UHVXOWHG� LQ� DQ� DZDUG� RI
�����������IRU�$SSHOOHH�
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PRWLRQ� WR� ILOH�D�ZULWWHQ�SRVW�WULDO�PRWLRQ�QXQF�SUR� WXQF�� � 7KDW�PRWLRQ�ZDV

GHQLHG�RQ�-DQXDU\������������$SSHOODQWV�WLPHO\�DSSHDO�

',6&866,21�

$SSHOODQWV�UDLVH�WKH�IROORZLQJ�WZR�LVVXHV�

,� � � � �:KHWKHU� DQ� $VVLJQHG� &ODLPV� 3ODQ� FODLPDQW� KDV� D
GXW\� WR� SHUIRUP� D� JRRG� IDLWK� LQYHVWLJDWLRQ� WR
LGHQWLI\� WKH� WRUWIHDVRU� WR� SURWHFW� WKH� VXEURJDWLRQ
ULJKWV�RI�WKH�SODQ"

,,� :KHWKHU�SODLQWLII�ZKR�YLVLWHG�ZLWK�WKH� WRUWIHDVRU� LQ
KHU� KRPH� DQG� LQ� KHU� FDU� DIWHU� WKH� DFFLGHQW� DQG
NQHZ�ZKHUH�WKH�WRUWIHDVRU�OLYHG�EXW�IDLOHG�WR�REWDLQ
WKH� WRUWIHDVRU¶V� LGHQWLW\� SUHMXGLFHG� WKH�GHIHQGDQW¶V
>VLF@�VXEURJDWLRQ�ULJKWV�HQWLWOLQJ�GHIHQGDQW¶V�>VLF@�WR
MXGJPHQW�QRWZLWKVWDQGLQJ�WKH�YHUGLFW"

$SSHOODQWV¶� %ULHI�� DW� ��� � ,Q� HIIHFW�� $SSHOODQWV� KDYH� UDLVHG� RQO\� RQH� LVVXH�

ZKHWKHU�$SSHOOHH�SUHMXGLFHG�WKH�VXEURJDWLRQ�ULJKWV�RI�WKH�$&3�E\�IDLOLQJ�WR

LGHQWLI\� WKH� WRUWIHDVRU� LPPHGLDWHO\� DIWHU� WKH� DFFLGHQW� RFFXUUHG� DQG� E\� QRW

XQGHUWDNLQJ� DQ� LQYHVWLJDWLRQ� WR� LGHQWLI\� KHU� DIWHU� VKH� IDLOHG� WR� DFFRPSDQ\

KLP�WR�WKH�KRVSLWDO���� 

�� :KHQ� UHYLHZLQJ�D�PRWLRQ� IRU� MXGJPHQW�QRWZLWKVWDQGLQJ� WKH� YHUGLFW��

WKH� HYLGHQFH� PXVW� EH� YLHZHG� LQ� WKH� OLJKW� PRVW� IDYRUDEOH� WR� WKH� YHUGLFW

����������������������������������
�� $V� WKH� +RQRUDEOH� 0DUYLQ� -�� +DOEHUW� VWDWHG�� ³>W@KH� VROH� LVVXH� UDLVHG� LQ
GHIHQGDQW¶V� SRVW�WULDO� PRWLRQ� LV� ZKHWKHU� WKH� 3ODLQWLII� IDLOHG� WR� SURWHFW� WKH
VXEURJDWLRQ� ULJKWV�RI� WKH�SODQ�E\� IDLOLQJ� WR� LGHQWLI\�WKH� WRUWIHDVRU� DIWHU� WKH
VDLG�DFFLGHQW�RFFXUUHG�´��7ULDO�&RXUW�2SLQLRQ�����������DW���

� 3HQQV\OYDQLD� 5XOH� RI� &LYLO� 3URFHGXUH� ������ DOORZV� DQ\� SDUW\� WR� ILOH
SRVW�WULDO� PRWLRQV�� LQFOXGLQJ� D� PRWLRQ� WKDW� WKH� FRXUW� �GLUHFW� WKH� HQWU\� RI
MXGJPHQW�LQ� IDYRU�RI�DQ\�SDUW\��� �7KLV� UXOH� UHSODFHV�VHYHUDO�SUHYLRXV�SRVW�
WULDO�PRWLRQV��LQFOXGLQJ�WKH�PRWLRQ�IRU�MXGJPHQW�QRWZLWKVWDQGLQJ�WKH�YHUGLFW�
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ZLQQHU��ZKR�PXVW�EH�JLYHQ�WKH�EHQHILW�RI�HYHU\�UHDVRQDEOH�LQIHUHQFH�RI�IDFW�

$Q\�FRQIOLFW�LQ�WKH�HYLGHQFH�PXVW�EH�UHVROYHG�LQ�WKH�YHUGLFW�ZLQQHU¶V� IDYRU�

1RJRZVNL� Y�� $OHPR�+DPPDG�� ���� $��G� ����� ���� �3D�� 6XSHU���� DSSHDO

GHQLHG������3D�����������$��G����� �������� � � ³7KHUH� DUH� WZR�EDVHV�XSRQ

ZKLFK�D�M�Q�R�Y��FDQ�EH�HQWHUHG��RQH��WKH�PRYDQW�LV�HQWLWOHG�WR�D� MXGJPHQW

DV� D� PDWWHU� RI� ODZ�� DQG�RU� WZR�� WKH� HYLGHQFH� ZDV� VXFK� WKDW� QR� WZR

UHDVRQDEOH� PLQGV� FRXOG� GLVDJUHH� WKDW� WKH� RXWFRPH� VKRXOG� KDYH� EHHQ

UHQGHUHG�LQ� IDYRU�RI� WKH�PRYDQW�´��6LPPRQV�Y��3DFRU��,QF������3D������

���������$��G�������������������:H�ZLOO�UHYHUVH�WKH�ORZHU�FRXUW�RQO\�LI�ZH

ILQG�DQ�DEXVH�RI�GLVFUHWLRQ�RU�HUURU�RI�ODZ�ZKLFK�GHWHUPLQHG�WKH�RXWFRPH�RI

WKH�FDVH���7UXGH�Y��0DUWLQ������$��G�����������3D��6XSHU��������

�� $SSHOODQWV�DVVHUW� WKDW� WR�SURWHFW� WKH� VXEURJDWLRQ� ULJKWV� RI� WKH�$&3�D

FODLPDQW�KDV�D�GXW\�XQGHU�+DJDQV�Y��&RQVWLWXWLRQ�6WDWH�6HUYLFH�&R������

$��G�������3D��6XSHU���������WR�H[HUFLVH�JRRG� IDLWK�HIIRUWV� WR� LGHQWLI\� WKH

WRUWIHDVRU�DQG�WR�REWDLQ�UHOHYDQW�YHKLFOH�LQIRUPDWLRQ���,Q�WKLV�LQVWDQFH��WKH\

FRQWHQG�WKDW�$SSHOOHH�KDG�VHYHUDO�RSSRUWXQLWLHV�WR�GHWHUPLQH�WKH�WRUWIHDVRU¶V

LGHQWLW\� DQG� IDLOHG� WR� GR� VR�� � 7KXV�� WKH\� DUJXH� WKDW� $SSHOOHH� QRW� RQO\

GHWULPHQWDOO\� DIIHFWHG� WKH� $&3¶V� VXEURJDWLRQ� ULJKWV� EXW� DOVR� FLUFXPYHQWHG

WKH� OHJLVODWXUH¶V� SROLF\� WKDW� DFFLGHQWV� LQYROYLQJ� DQ� XQLGHQWLILHG� YHKLFOH� EH

UHSRUWHG� LQ� GHWDLO� WR� WKH� SROLFH� LQ� RUGHU� IRU� WKH� YHKLFOH� WR� TXDOLI\� DV� DQ

�������������������������������������������������������������������������������������������������������������
ZKLFK� ZDV� WUDGLWLRQDOO\� ODEHOHG� D� PRWLRQ� IRU� MXGJPHQW� QRQ� REVWDQWH
YHUHGLFWR� �FRPPRQO\� UHIHUUHG� WR� DV� D� PRWLRQ� IRU� MXGJPHQW� Q�R�Y��� � 6HH
3D�5�&�3���������1RWH�
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XQLQVXUHG� PRWRU� YHKLFOH�� � ��� 3D�&�6�� �� ������� � � 7KH\� DOVR� FRQWHQG� $&3

FODLPDQWV�KDYH�DQ�REOLJDWLRQ�WR�FRPPHQFH�D�WLPHO\�³VDYLQJV�DFWLRQ´�DJDLQVW

D� WRUWIHDVRU�� � 7RUUHV� Y�� 3HQQV\OYDQLD� )LQ�� 5HVSRQVLELOLW\� $VVLJQHG

&ODLPV�3ODQ������$��G�������������3D��6XSHU����DSSHDO�GHQLHG������3D�

���������$��G���������������:H�GLVDJUHH�ZLWK�$SSHOODQWV¶�RYHUEURDG�UHDGLQJ

RI� +DJDQV�� VXSUD�� DQG� ZLWK� WKHLU� DWWHPSW� WR� FUHDWH� DGGLWLRQDO� HOLJLELOLW\

UHTXLUHPHQWV� IRU� YLFWLPV� RI� XQLQVXUHG� PRWRULVWV� E\� FRQIODWLQJ� VWDWXWRU\

SURYLVLRQV� RI� WKH� 0RWRU� 9HKLFOH� )LQDQFLDO� 5HVSRQVLELOLW\� /DZ� �09)5/���� ��

3D�&�6���������HW�VHT��

����������������������������������
������������'HILQLWLRQV

³8QLQVXUHG�PRWRU�YHKLFOH�´��$Q\�RI�WKH�IROORZLQJ�
�������

����$Q�XQLGHQWLILHG�PRWRU�YHKLFOH�WKDW�FDXVHV�DQ�DFFLGHQW�UHVXOWLQJ�LQ
LQMXU\� SURYLGHG� WKH� DFFLGHQW� LV� UHSRUWHG� WR� WKH� SROLFH� RU� SURSHU
JRYHUQPHQWDO�DXWKRULW\��������

���3D�&�6���������

�����$FW�RI�)HE���������������1R����������HIIHFWLYH�2FWREHU���������

����:H�QRWH�WKDW�$SSHOODQWV�GR�QRW�FODLP�WKDW�$SSHOOHH�LV�LQHOLJLEOH�WR�UHFRYHU
EHQHILWV�XQGHU����3D�&�6����������ZKLFK�VWDWHV�

6HFWLRQ��������(OLJLEOH�FODLPDQW

�D� *HQHUDO� UXOH�� −$� � SHUVRQ� LV� HOLJLEOH� WR� UHFRYHU� EHQHILWV
IURP� WKH� $VVLJQHG� &ODLPV� 3ODQ� LI� WKH� SHUVRQ� PHHWV� WKH
IROORZLQJ�UHTXLUHPHQWV�

��� ,V�D�UHVLGHQW�RI�WKLV�&RPPRQZHDOWK�
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�� 7KH� $VVLJQHG� &ODLPV� 3ODQ� ZDV� HVWDEOLVKHG� DV� SDUW� RI� WKH� 09)5/� ³WR

SURYLGH� OLPLWHG� EHQHILWV� WR� WKRVH� LQGLYLGXDOV� ZKR� DUH� LQMXUHG� LQ� D� PRWRU

YHKLFOH�UHODWHG�DFFLGHQW�ZKR�� WKURXJK�QR�IDXOW�RI� WKHLU� RZQ��KDYH�QR�RWKHU

DYDLODEOH� VRXUFH� RI� LQVXUDQFH� FRYHUDJH�´�� � 0F*HH� Y�� 3HQQV\OYDQLD

�������������������������������������������������������������������������������������������������������������
���� � � ,V� LQMXUHG�DV� WKH� UHVXOW� RI� D�PRWRU� YHKLFOH� DFFLGHQW
RFFXUULQJ�LQ�WKLV�&RPPRQZHDOWK�

��� ,V� QRW� DQ� RZQHU� RI� D�PRWRU� YHKLFOH� UHTXLUHG� WR� EH
UHJLVWHUHG�XQGHU�&KDSWHU�����UHODWLQJ�WR�UHJLVWUDWLRQ
RI�YHKLFOHV��

��� ,V� QRW� WKH� RSHUDWRU� RU� RFFXSDQW� RI� D�PRWRU� YHKLFOH
RZQHG� E\� WKH� )HGHUDO� *RYHUQPHQW� RU� DQ\� RI� LWV
DJHQFLHV��GHSDUWPHQWV�RU�DXWKRULWLHV�

���� � � ,V� QRW� WKH� RSHUDWRU� RU� RFFXSDQW� RI� D�PRWRU� YHKLFOH
RZQHG�E\�D�VHOI�LQVXUHU�RU�E\�DQ�LQGLYLGXDO�RU�HQWLW\�ZKR�RU
ZKLFK� LV� LPPXQH� IURP� OLDELOLW\� IRU�� RU� LV� QRW� UHTXLUHG� WR
SURYLGH�� EHQHILWV� RU� XQLQVXUHG� DQG� XQGHULQVXUHG�PRWRULVW
FRYHUDJH�

���� � ,V� RWKHUZLVH� QRW� HQWLWOHG� WR� UHFHLYH� DQ\� ILUVW� SDUW\
EHQHILWV�XQGHU�VHFWLRQ�������UHODWLQJ�WR�UHTXLUHG�EHQHILWV�
RU� ����� �UHODWLQJ� WR� DYDLODELOLW\� RI� EHQHILWV�� DSSOLFDEOH� WR
WKH�LQMXU\�DULVLQJ�IURP�WKH�DFFLGHQW�

���� � ,V� QRW� WKH� RSHUDWRU� RU� RFFXSDQW� RI� D� UHFUHDWLRQDO
YHKLFOH�QRW� LQWHQGHG� IRU�KLJKZD\�XVH��PRWRUF\FOH��PRWRU�
GULYHQ� F\FOH� RU� PRWRUL]HG� SHGDOF\FOH� RU� RWKHU� OLNH� W\SH
YHKLFOH� UHTXLUHG� WR� EH� UHJLVWHUHG� XQGHU� WKLV� WLWOH� DQG
LQYROYHG�LQ�WKH�DFFLGHQW�

���3D�&�6���������D��

�� � 7KH� VWDWXWRU\� SURYLVLRQV� JRYHUQLQJ� WKH� $VVLJQHG� &ODLPV� 3ODQ� �$&3�� DQG
SD\PHQWV� XQGHU� WKH� 3ODQ� DUH� IRXQG� LQ� 6XEFKDSWHU� (� RI� WKH� 09)5/�� ��
3D�&�6���������������� � �7KH� OHJLVODWXUH� VHW� XS� WKH�$&3� WR� SURYLGH� OLPLWHG
VWDWXWRU\� EHQHILWV� WR� FHUWDLQ� ³HOLJLEOH� FODLPDQWV´� LQMXUHG� LQ� DXWRPRELOH�
UHODWHG�DFFLGHQWV�ZKR�DUH�QRW� HQWLWOHG� WR� UHFRYHU� RWKHU� LQVXUDQFH�EHQHILWV�
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$VVLJQHG� &ODLP� 3ODQ�� ���� $��G� ������ ����� �3D�� 6XSHU�� ������ �TXRWLQJ

0DQJXP� Y�� 3HQQV\OYDQLD� )LQ�� 5HVSRQVLELOLW\� $VVLJQHG� &ODLPV�� ���

$��G�������������3D��6XSHU�����������8QGHU�WKH�$&3��PHGLFDO�EHQHILWV�XS�WR

�������� DQG�DGGLWLRQDO�XQLQVXUHG�PRWRULVW� EHQHILWV� IRU� ³ORVVHV� RU� GDPDJHV

VXIIHUHG�DV�D� UHVXOW�RI� WKH� LQMXU\�XS�WR��������´� OHVV�DQ\�PHGLFDO�EHQHILWV

SDLG�XQGHU�6HFWLRQ��������DUH�DYDLODEOH��� �+RZHYHU��XQGHU�WKH�VXEURJDWLRQ

SURYLVLRQ�RI�WKH�VWDWXWH��WKH�$&3�LV�HQWLWOHG�WR�UHFRYHU�EHQHILWV�SDLG�WR�$&3

FODLPDQWV�IURP�OLDEOH�SDUWLHV���6SHFLILFDOO\�

>W@KH�$VVLJQHG�&ODLPV�3ODQ�RU�LWV�DVVLJQHH�LV�HQWLWOHG�WR
UHFRYHU��LQ�DFFRUGDQFH�ZLWK�WKH�WRUW�OLDELOLW\�ODZ�RI�WKLV
&RPPRQZHDOWK�� UHLPEXUVHPHQW� IRU� EHQHILWV� RU
FRYHUDJHV� SDLG�� ORVV� DGMXVWPHQW� FRVWV� DQG� DQ\� RWKHU
VXPV� SDLG� WR� DQ� HOLJLEOH� FODLPDQW� XQGHU� WKLV
VXEFKDSWHU�

���3D�&�6���������

�� 7KH�JRDO�RI�VXEURJDWLRQ�LV�³WR�SODFH�WKH�EXUGHQ�RI�WKH�GHEW�XSRQ�WKH

SHUVRQ�ZKR�VKRXOG�EHDU�LW�´�'DOH\�6DQG�Y��:HVW�$P��,QV��&R�������$��G

���� �3D�� 6XSHU�� ������ �TXRWLQJ� $OOVWDWH� ,QV�� &R�� Y�� &ODUNH�� ���� $��G

������ ����� �3D�� 6XSHU�� ������� � 7KXV�� WKURXJK� VXEURJDWLRQ� WKH� LQVXUHU� LV

JUDQWHG� WKH� ULJKW� ³WR� VWDQG� LQ� WKH� VKRHV� RI� WKH� FODLPDQW� DQG� DVVHUW� WKH

�������������������������������������������������������������������������������������������������������������
7KH� $&3� LV� QRW� DQ� LQVXUDQFH� FRPSDQ\� EXW� UDWKHU� DQ� DGPLQLVWUDWLYH
RUJDQL]DWLRQ� WKDW� GLVWULEXWHV� WKH� ILQDQFLDO� UHVSRQVLELOLW\� IRU� WKRVH� OLPLWHG
VWDWXWRU\� EHQHILWV� DPRQJ� 3HQQV\OYDQLD¶V� DXWRPRELOH� LQVXUHUV� DV� D� FRVW� RI
GRLQJ� EXVLQHVV� DQG� WKURXJK� WKH� LQVXUHUV¶� SROLF\� KROGHUV�� +RGJHV� Y�
5RGULJXH]������$��G�������������3D��6XSHU��������

�������3D�&�6���������
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FODLPDQW¶V�ULJKWV�DJDLQVW�WKH�WRUWIHDVRU�´��'\HU�Y��7UDYHOHUV������$��G����

�3D�� 6XSHU�� ������FLWLQJ� 'DOH\�6DQG� Y�� :HVW� $P�� ,QV�� &R��� VXSUD�

([HUFLVLQJ� WKHVH� ULJKWV� KHOSV� SUHVHUYH� WKH� $&3� IXQG� DQG� SUHYHQWV� GRXEOH

UHFRYHU\� E\� D� FODLPDQW��0F*HH�� VXSUD� DW� ������ � 7KXV�� H[WLQJXLVKLQJ� D

VXEURJHH¶V� VWDWXWRU\� ULJKW� WR� EH� UHLPEXUVHG� LV� JHQHUDOO\� GLVIDYRUHG�

3HQQV\OYDQLD�)LQ��5HVSRQVLELOLW\�$VVLJQHG�&ODLPV�3ODQ�Y��(QJOLVK�����

3D�����������$��G�������������+RZHYHU��WKH�LQVXUHU��DV�VXEURJHH��FDQ�RQO\

UHFRYHU�GDPDJHV�ZKHQ�KLV�VXEURJRU�KDV�D�OHJDOO\�FRJQL]DEOH�FDXVH�RI�DFWLRQ

DJDLQVW�D�WKLUG�SDUW\��+DJDQV��VXSUD���FLWLQJ�%ULQNOH\�Y��3HDOHU������$��G

����������3D��6XSHU����������PDNLQJ�WKH�ULJKW�WR�VXEURJDWLRQ�FRQWLQJHQW�RQ

WKH�$&3�FODLPDQW¶V�KDYLQJ�D�FDXVH�RI�DFWLRQ�DJDLQVW�D�NQRZQ�WRUWIHDVRU���,G�

DW������

�� ,QWHUSUHWLQJ�6HFWLRQ������LQ�WKLV�FRQWH[W�� WKLV�&RXUW�KDV�KHOG�WKDW�DQ

$&3�FODLPDQW¶V�FRQGXFW�LQ�D�UHODWHG�WRUW�DFWLRQ�FDQ�VXIILFLHQWO\�SUHMXGLFH�WKH

$&3¶V�VXEURJDWLRQ�ULJKWV�WR�WKH�H[WHQW�WKDW�WKH�FODLPDQW�IRUIHLWV�KLV�ULJKW�WR

EHQHILWV� XQGHU� WKH� 3ODQ�� � � 6SHFLILFDOO\�� ZKHQ� D� SHUVRQDO� LQMXU\� DFWLRQ� KDV

EHHQ�LQVWLWXWHG�DJDLQVW�NQRZQ�WRUWIHDVRUV��ZH�KDYH�IRXQG�WKDW�$&3�FODLPDQWV

IRUIHLW�WKHLU�ULJKWV�LI�����ZLWKRXW�QRWLFH�WR�WKH�$&3��WKH\�LQLWLDWH�D�VXLW�DJDLQVW

WKH�XQLQVXUHG�WRUWIHDVRU��SHUPLW�MXGJPHQW�WR�EH�HQWHUHG�DJDLQVW�WKHP��DQG

IDLO�WR�DSSHDO��:DONHU�Y��3HQQV\OYDQLD�$VVLJQHG�&ODLPV�3ODQ������$��G

���� �3D�� 6XSHU�� ������� ���ZLWKRXW� QRWLFH� WR� WKH� $&3�� WKH\� SURVHFXWH� WKH

�������������������������������������������������������������������������������������������������������������
�������3D�&�6���������
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WRUWIHDVRU� WR� DQ� XQDSSHDOHG� ILQDO� DUELWUDWLRQ� DZDUG��'\HU�� VXSUD�� DQG� ��

ZLWKRXW� WKH� FRQVHQW� RI� WKH� $&3�� WKH\� SURVHFXWH� WKH� WRUWIHDVRU� WR� D� ILQDO

DUELWUDWLRQ� MXGJPHQW� DQG� H[HFXWH� D� UHOHDVH� LQ� IDYRU� RI� WKH� WRUWIHDVRU�

0HOHQGH]� Y�� 3HQQV\OYDQLD� $VVLJQHG� &ODLPV� 3ODQ�� ���� $��G� ���� �3D�

6XSHU�� ������� � � )RUIHLWXUH� RI� D� FODLPDQW¶V� ULJKWV� LV� DOVR� ZDUUDQWHG� LI� WKH

FODLPDQW�IDLOV�WR�ILOH�D�FODLP�SULRU�WR�WKH�UXQQLQJ�RI�WKH�VWDWXWH�RI�OLPLWDWLRQV�

7RUUHV�� VXSUD�� FRQWUDU\� WR� $SSHOODQWV¶� DVVHUWLRQ�� KRZHYHU�� WKLV� UXOH� LV

SUHGLFDWHG�RQ� WKH�FODLPDQW¶V�NQRZLQJ�ZKR� WKH� WRUWIHDVRUV�DUH�� �,G�� � �$V� LV

HYLGHQW�� DOO� RI� WKHVH� FDVHV� DUH� GLVWLQJXLVKDEOH� IURP� WKH� FDVH� VXE� MXGLFH�

ZKHUH� QHLWKHU� WKH� $SSHOOHH� QRU� WKH� $&3� LGHQWLILHG� WKH� WRUWIHDVRU�� DQG

$SSHOOHH� WRRN� QR� VWHSV� ³LQ� DFFRUGDQFH� ZLWK� WKH� WRUW� OLDELOLW\� ODZ� RI� WKLV

&RPPRQZHDOWK´� ZLWKRXW� WKH� NQRZOHGJH� RU� FRQVHQW� RI� WKH� $&3�� � 6HH� ��

3D�&�6���������

�� 0RUH� UHFHQWO\� WKLV� &RXUW� KDV� IRXQG� FODLPDQWV� HQWLWOHG� WR� UHFRYHU

EHQHILWV� IURP�WKH�$&3��GHVSLWH� WKH� IDFW� WKDW� WKH�$&3�PLJKW�QRW� EH� DEOH� WR

H[HUFLVH�LWV�VXEURJDWLRQ�ULJKWV�IXOO\�LQ�UHODWLRQ�WR�WKH�FODLPDQWV¶�WRUW�DFWLRQV�

%RWK� +DJDQV�� VXSUD�� DQG� 0F*HH�� VXSUD�� WXUQHG� RQ� WKLV� &RXUW¶V

GHWHUPLQDWLRQ�WKDW�WKH�FRPSODLQDQW�PDGH�D�JRRG�IDLWK�HIIRUW�WR�SURWHFW�WKH

$&3¶V�VXEURJDWLRQ�ULJKWV����$SSHOODQW�DUJXHV��KRZHYHU��WKDW�+DJDQV��VWDQGV

IRU� WKH� SURSRVLWLRQ� WKDW� EHIRUH� DQ� $&3� FODLPDQW� FDQ� UHFRYHU� EHQHILWV� IURP

WKH� $&3�� KH� KDV� D� GXW\� WR� H[HUFLVH� JRRG� IDLWK� HIIRUWV� WR� LGHQWLI\� WKH
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WRUWIHDVRU� DQG� WR� REWDLQ� DOO� YHKLFOH� LQIRUPDWLRQ� IURP� WKH� LQGLYLGXDO�� � :H

GLVDJUHH�

��� ,Q� +DJDQV�� WKH� SODLQWLII� ZDV� LQMXUHG� ZKHQ� DQ� XQLQVXUHG� YHKLFOH� LQ

ZKLFK� VKH� ZDV� D� SDVVHQJHU� FROOLGHG� ZLWK� DQ� LQVXUHG� DXWRPRELOH�� � 7KH

XQLQVXUHG�FDU�ZDV�GULYHQ�E\�WKH�KXVEDQG�RI�WKH�FDU¶V�RZQHU��ZKR�ZDV�QRW�LQ

WKH�FDU���+DJDQV�KDG�QR�LQVXUDQFH�DQG�ILOHG�D�SHUVRQDO�LQMXU\�DFWLRQ�DJDLQVW

WKH�GULYHU�RI�HDFK�YHKLFOH��EXW�GLG�QRW�QDPH� WKH�KRVW�YHKLFOH¶V�RZQHU�DV�D

GHIHQGDQW�� 6KH� DOVR� PDGH� D� FODLP� IRU� XQLQVXUHG� PRWRULVW� DQG� PHGLFDO

EHQHILWV�DJDLQVW� WKH�$&3���� � ,Q� WKDW�FDVH�� WKH� WULDO� FRXUW�JUDQWHG� WKH�$&3¶V

PRWLRQ�IRU�VXPPDU\�MXGJPHQW����+DJDQV�DSSHDOHG�WR�WKLV�&RXUW�DUJXLQJ�WKDW

WR� UHFRYHU� $&3� EHQHILWV� VKH� ZDV� QRW� UHTXLUHG� WR� VXH� WKH� XQLQVXUHG� FDU¶V

RZQHU� LQ� WKH� DEVHQFH� RI� HYLGHQFH� WKDW� WKH� $&3¶V� VXEURJDWLRQ� ULJKWV� ZHUH

KDUPHG���� �$SSHOOHHV�DVVHUWHG� WKDW��DOWKRXJK�VKH�ZDV� DQ�HOLJLEOH� FODLPDQW�

+DJDQV� KDG� DQ� DGGLWLRQDO� GXW\� ³WR� VXH� DQ\� DQG� DOO� SRWHQWLDO� WRUWIHDVRUV

LQYROYHG� LQ� DQ� DFFLGHQW� SULRU� WR� FODLPLQJ� EHQHILWV� XQGHU� DQ� $&3´�� EHFDXVH

RWKHUZLVH�WKHLU�VWDWXWRULO\�FUHDWHG�³ULJKW�RI�VXEURJDWLRQ´�ZRXOG�EH�GHVWUR\HG�

+DJDQV��VXSUD�DW������

��� $IWHU�D�WKRURXJK�DQDO\VLV��WKLV�&RXUW�VWDWHG�WKDW�XQGHU

����������������������������������
�����,Q�+DJDQV��WKH�DVVLJQHH�LQVXUDQFH�FRPSDQ\�ZDV�DOVR�&RQVWLWXWLRQ�6WDWH
6HUYLFH�

��� +DJDQV� DUJXHG�� DQG� WKLV� &RXUW� DJUHHG�� WKDW� WKHUH� ZDV� QR� HYLGHQFH
HVWDEOLVKLQJ�WKDW�WKH�RZQHU�ZDV�LQ�DQ\�ZD\�UHVSRQVLEOH�IRU�+DJDQV¶�DFFLGHQW
RU�LQMXULHV�
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>W@KH� FOHDU� ODQJXDJH� RI� WKH� 09)5/�� VSHFLILFDOO\� VHFWLRQ
��������� ZH� ILQG� WKDW� WKHUH� LV� QR� UHTXLUHPHQW� WKDW� DQ
HOLJLEOH� $&3� FODLPDQW� PXVW� VXH� DQ\� DQG� DOO� SRWHQWLDO
WRUWIHDVRUV��XQGHU�WKH�IDFWV�RI�WKH�SUHVHQW�FDVH��LQ�RUGHU
WR�UHFRYHU�EHQHILWV�XQGHU�6XEFKDSWHU�(�RI�WKH�09)5/������
�� �� � � 7KH� VWDWXWRU\� ODQJXDJH� GRHV� QRW� LPSRVH� WKLV
DGGLWLRQDO� GXW\� RQ� +DJDQV�� � � ��� 3D�&�6�$�� � �����
:HVWEURRN�� VXSUD�� � :H� KROG�� WKHUHIRUH�� WKDW� EHFDXVH
+DJDQV� IXOILOOHG� DOO� VHYHQ� RI� WKH� HQXPHUDWHG� IDFWRUV
VXIILFLHQW�WR�JUDQW�KHU�³HOLJLEOH�FODLPDQW´�VWDWXV��EHFDXVH
VKH� PDGH� D� JRRG� IDLWK� HIIRUW� WR� VXH� WKH� GULYHUV� RI� WKH
YHKLFOHV� LQYROYHG� LQ� KHU� DFFLGHQW�� EHFDXVH� VKH� GLG� QRW
ZDLW� WR� VXH� WKH� GULYHUV� XQWLO� WKH� VWDWXWH� RI� OLPLWDWLRQV
H[SLUHG� RQ�KHU� FODLP�� DQG� EHFDXVH� VKH� GLG� QRW� FRYHUWO\
ZRUN� DQ� DUUDQJHPHQW� ZKHUH� VKH� ZRXOG� EH� SDLG� E\� D
WRUWIHDVRU�VR�WKDW�VKH�FRXOG�ZRUN�D�GRXEOH�UHFRYHU\�IURP
$&3� EHQHILWV�� VKH� ZDV� QRW� UHTXLUHG� WR� VXH� �� �� �� >WKH@
RZQHU�RI�WKH�YHKLFOH��������

+DJDQV��VXSUD�DW������

��� 7KXV��+DJDQV� GHDOW� VSHFLILFDOO\� ZLWK� ZKHWKHU� D� FODLPDQW� PXVW� ³VXH

DQ\�DQG�DOO� SRWHQWLDO� WRUWIHDVRUV�´� DQG�GLG�QRW� DGGUHVV�ZKHWKHU� D� FODLPDQW

KDV�D�GXW\�WR�LGHQWLI\�DOO�SRWHQWLDO�WRUWIHDVRUV��ZKLFK�LV�WKH�LVVXH�SUHVHQWHG

KHUH���0RUHRYHU��WKH�+DJDQV�&RXUW�GLG�QRW�LPSRVH�D�GXW\�RQ�WKH�FODLPDQW�WR

VXH� HYHU\� SRWHQWLDO� WRUWIHDVRU�� EXW� UDWKHU� WR� PDNH� D� JRRG� IDLWK� HIIRUW� WR

SURWHFW� WKH� $&3¶V� VXEURJDWLRQ� ULJKWV�� � 7KXV�� XQGHU�+DJDQV�� D� JRRG� IDLWK

HIIRUW�WR�SURWHFW�VXEURJDWLRQ�ULJKWV�LV�DOO�WKDW�LV�UHTXLUHG���6XFK�D�VWDQGDUG

ZDV�PHW�E\�$SSHOOHH�LQ�WKLV�FDVH�

��� 5HYLHZLQJ�WKH�IDFWV�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�$SSHOOHH�DV�YHUGLFW

ZLQQHU�� LW� LV� FOHDU� WKDW� DW� WKH� WLPH� RI� WKH� DFFLGHQW� $SSHOOHH� UHDVRQDEO\

H[SHFWHG� WKH� ZRPDQ� ZKR� FDXVHG� KLV� DFFLGHQW� WR� DFFRPSDQ\� KLP� WR� WKH

KRVSLWDO� ZKHUH� KH� ZRXOG� REWDLQ� WKH� QHFHVVDU\� LQIRUPDWLRQ�� � $W� WULDO�� KH
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WHVWLILHG�WKDW�DIWHU�KLWWLQJ� WKH�SDYHPHQW��KH�ZDV�GD]HG��DIUDLG� WKDW�KH�KDG

EURNHQ�KLV�OHJ��DQG�EOHHGLQJ�IURP�KLV�IDFH��KDQG�DQG�DQNOH���1�7�����������

DW�������� �7KH�ZRPDQ� WRRN�KLP�LQWR� WKH�KRXVH� LQ� IURQW� RI�ZKHUH� VKH�ZDV

SDUNHG��RSHQLQJ�WKH�GRRU�ZLWK�KHU�NH\V��DQG�JDYH�$SSHOOHH�VRPH�ZDWHU�DQG

OHW�KLP�ZDVK�XS�LQ�WKH�EDWKURRP���1�7������������DW�������+H�WKHQ�WHVWLILHG�DV

IROORZV�

4���>$SSHOOHH¶V�FRXQVHO@��$QG�GXULQJ�WKDW�WLPH�ZKHQ�\RX
ZHUH�FOHDQLQJ�\RXU�EORRG�GLG�\RX�KDYH�DQ\�FRQYHUVDWLRQV
ZLWK�KHU"

$�����,�MXVW�DVNHG�DERXW�JRLQJ�WR�WKH�KRVSLWDO�

7+(�&2857���$VNHG�ZKDW"

7+(� :,71(66�� � $VNHG� LI� VKH� ZRXOG� WDNH� PH� WR� WKH
KRVSLWDO���,�VDLG�P\�VLVWHU�ZRXOG�WDNH�PH�LI�\RX�WDNH�PH
RYHU� WKHUH�� EHFDXVH� P\� IDPLO\� OLYHV� ZLWK� P\� VLVWHU
DQ\ZD\�
��������

4� 'LG�WKH�SHUVRQ�WDNH�\RX�WR�\RXU�VLVWHU¶V"

$� �����<HV���6KH�WRRN�PH�RYHU�WR�P\�PRWKHU¶V�KRXVH�

4� $W� WKDW� WLPH� GLG� \RX� KDYH� D� SODQ�ZLWK� KHU� DERXW
ZKDW�ZDV�JRLQJ�WR�RFFXU"

$�������,�DVNHG�KHU�LI�VKH�ZRXOG�IROORZ�P\�VLVWHU�WR�WKH
����������KRVSLWDO�
�����������������

�7+(�&2857����6R�WKH�FRQYHUVDWLRQ�ZDV��\RX�DVNHG�KHU�WR
WDNH�\RX�WR�WKH�KRVSLWDO�����WR�\RXU�PRWKHU¶V�KRXVH"
�������

7+(�:,71(66��� �6KH�ZRXOG�IROORZ�PH�WR�WKH�KRVSLWDO�RU
JR�WR�WKH�KRVSLWDO�
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7+(�&2857� 6KH�VDLG�WKDW�RU�\RX�VDLG�WKDW"

7+(�:,71(66���,�DVNHG�KHU�LI�VKH�ZRXOG�WDNH�PH�WR�P\
PRWKHUV� >VLF@��P\� VLVWHU�ZRXOG� WDNH�PH� WR� WKH� KRVSLWDO�
DQG�FRPH�ZLWK�XV�

7+(�&2857���:K\�GLG�\RX�ZDQW�KHU�WR�FRPH�ZLWK�\RX"
�������

7+(� :,71(66�� 6KH� FRXOG� JLYH� WKH� KRVSLWDO� WKH
LQIRUPDWLRQ�
�������

7+(�&2857���,�GRQ¶W�XQGHUVWDQG�� �6KH�WRRN�\RX�WR�\RXU
PRWKHU¶V�KRXVH��GLG�VKH�JHW�RXW�RI�WKH�FDU"

7+(�:,71(66�� �1R�� VKH�QHYHU� JRW� RXW� RI� WKH� FDU�� � 6KH
VDLG�VKH�ZRXOG�PHHW�XV�WKHUH�

7+(�&2857���'LG�VKH�YROXQWHHU�WKDW"

7+(�:,71(66���<HV�

1�7������������DW���������$SSHOOHH�UHLWHUDWHG�WKDW�WKH�ZRPDQ�WROG�ERWK�KLP

DQG�KLV�VLVWHU�WKDW�VKH�ZRXOG�PHHW�WKHP�DW�WKH�KRVSLWDO��DQG�KH�VWDWHG�WKDW

KH�WUXVWHG�KHU�WR�GR�VR���1�7������������DW����

��� ,PPHGLDWHO\�IROORZLQJ�WKH�DFFLGHQW��$SSHOOHH�ZDV�REYLRXVO\�XSVHW�DQG

IULJKWHQHG� E\� WKH� H[SHULHQFH� DQG� E\� WKH� LQMXULHV� KH� KDG� VXVWDLQHG�� � 7KH

ZRPDQ¶V�EHKDYLRU�LQ�KHOSLQJ�$SSHOOHH�UHDVRQDEO\�VXJJHVWHG�WKDW�VKH�ZRXOG

FRPH�WR�WKH�KRVSLWDO�DV�KH�DVNHG�DQG�DQWLFLSDWHG�� �0RUHRYHU��$SSHOOHH�KDG

QHYHU� EHHQ� LQYROYHG� LQ� DQ� DFFLGHQW� VXFK� DV� WKLV� DQG� ZDV� XQDZDUH� RI� WKH

LQIRUPDWLRQ�KH�QHHGHG���1�7������������DW�������,Q�WKHVH�FLUFXPVWDQFHV��ZH

ILQG�$SSHOOHH¶V�UHTXHVW�WKDW�WKH�ZRPDQ�DFFRPSDQ\�KLP�WR�WKH�KRVSLWDO�DQG

KLV�H[SHFWDWLRQ� WKDW�VKH�ZRXOG� WKHQ�SURYLGH� WKH� UHTXLVLWH� LQIRUPDWLRQ�ERWK
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UHDVRQDEOH�DQG�VXIILFLHQW�WR�PHHW�D�JRRG� IDLWK�HIIRUW� WR� SURWHFW�$SSHOODQWV¶

VXEURJDWLRQ�ULJKWV����0RUHRYHU��ZKLOH�DW�WKH�KRVSLWDO�$SSHOOHH�WRRN�WKH�QH[W

DSSURSULDWH� VWHS�� � +H� FDOOHG� WKH� SROLFH� DQG� UHSRUWHG� WR� WKHP� SHUWLQHQW

LQIRUPDWLRQ�DERXW� WKH� DFFLGHQW�� LQFOXGLQJ� WKH� ORFDWLRQ� RI� WKH� UHVLGHQFH� WKH

ZRPDQ�KDG�HQWHUHG�DQG�D�YHKLFOH�GHVFULSWLRQ�

��� $SSHOODQWV� FRQWHQG�� KRZHYHU�� WKDW� $SSHOOHH� KDG� D� GXW\� WR� GR�PRUH�

7KH\�FODLP�WKDW�XQGHU����3D�&�6����������KH�ZDV�REOLJDWHG�WR�PDNH�D�IXOO�

DFFXUDWH� DQG� FRPSOHWH� UHSRUW� VR� WKDW� WKH� SROLFH� FRXOG�PDNH� D�PHDQLQJIXO

LQYHVWLJDWLRQ�� � � +RZHYHU�� WKH� SODLQ� ODQJXDJH� RI� �� ����� PDNHV� QR� VXFK

UHTXLUHPHQW���6HFWLRQ�������VWDWHV�RQO\�WKDW�DQ�³XQLQVXUHG�PRWRU�YHKLFOH´�LV

³>D@Q�XQLGHQWLILHG�PRWRU�YHKLFOH� WKDW�FDXVHV�DQ�DFFLGHQW� UHVXOWLQJ� LQ� LQMXU\

SURYLGHG� WKH� DFFLGHQW� LV� UHSRUWHG� WR� WKH� SROLFH� �� �� �� �´� � � ��� �� ����� ±� ���

�HPSKDVLV�DGGHG�����:KHQ�WKH�ZRUGV�RI�D�VWDWXWH�DUH�FOHDU�DQG�IUHH�IURP�DOO

DPELJXLW\�� WKH� OHWWHU� RI� WKH� VWDWXWH� LV� QRW� WR� EH� GLVUHJDUGHG� XQGHU� WKH

SUHWH[W�RI�SXUVXLQJ� LWV� VSLULW�� ��� 3D�&�6�� �������E���-DFNVRQ�Y�� )LQDQFLDO

5HVSRQVLELOLW\� $VVLJQHG� &ODLPV� 3ODQ�� ���� $��G� ����� ���� �3D�� 6XSHU�

������� � )XUWKHUPRUH�� LQ� DFFRUG� ZLWK� WKH� 09)5/¶V� JRDO� RI� HVWDEOLVKLQJ� D

OLEHUDOO\� FRPSHQVDWRU\� VFKHPH� RI� XQLQVXUHG� DQG� XQGHULQVXUHG� PRWRULVW

SURWHFWLRQ�� WKLV� &RXUW� KDV� H[SOLFLWO\� KHOG� WKDW� WR�PHHW� WKH� UHTXLUHPHQWV� RI

6HFWLRQ�������D�FODLPDQW�QHHG�RQO\� ³UHSRUW� WKH�DFFLGHQW� WR� WKH�SROLFH��DQG

QRWKLQJ�PRUH�´� �+DWFKHU� Y�� 7UDYHOHUV� ,QV�� &R��� ���� $��G� ����� ���� �3D�

6XSHU���������DSSHDO�GHQLHG������3D�����������$��G������������ �2QFH�D
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FODLPDQW�UHSRUWV�DQ�DFFLGHQW�WR�WKH�SROLFH��KLV�REOLJDWLRQ�XQGHU�VHFWLRQ�����

LV� IXOILOOHG���� � � 7KH� NLQG� RI� LQIRUPDWLRQ� WKH� FODLPDQW� SURYLGHV� WR� SROLFH� LV

XQUHODWHG� WR� WKH� VWDWXWRU\� SURYLVLRQ� RI� WKH� 09)5/� ZKLFK� HVWDEOLVKHV� WKH

$&3¶V�VXEURJDWLRQ�ULJKWV�RU�WR�WKRVH�ZKLFK�GHWHUPLQH�D�FODLPDQW¶V�HOLJLELOLW\

IRU� EHQHILWV�� �:H� WXUQ� WKHQ� WR�$SSHOODQWV¶� ILQDO� FRQWHQWLRQ� WKDW�� HYHQ� DIWHU

$SSHOOHH� UHSRUWHG� WKH� DFFLGHQW� WR� WKH� SROLFH�� KH� KDG� DQ� DGGLWLRQDO� GXW\� WR

SHUIRUP�DQ�LQYHVWLJDWLRQ�WR�GHWHUPLQH�WKH�LGHQWLILFDWLRQ�RI�WKH�RZQHU�RI�WKH

YHKLFOH�

��� 7KH�UHFRUG��LQ�WKH�LQVWDQW�FDVH��VKRZV�WKDW�$SSHOOHH��ZKR�KDV�PLQLPDO

IRUPDO� HGXFDWLRQ���� IXOO\� H[SHFWHG� WKDW� DIWHU� KH� UHSRUWHG� WKH� DFFLGHQW� WR

SROLFH�� WKH\�ZRXOG� XQGHUWDNH� DQ� LQYHVWLJDWLRQ� WR� GHWHUPLQH� WKH� LGHQWLW\� RI

WKH�GULYHU���1R�IHZHU�WKDQ�VL[�WLPHV�GXULQJ�WULDO�KH�UHLWHUDWHG�WKDW�KH�WKRXJKW

WKDW�RQFH�KH�JDYH�SROLFH�WKH�DGGUHVV�RI�WKH�KRXVH��LW�ZDV�WKHLU�UHVSRQVLELOLW\

WR� LQYHVWLJDWH�DQG� LGHQWLI\� WKH�ZRPDQ�� �+H�DFNQRZOHGJHG� WKDW�KH�KDG�QRW

JRQH�EDFN�WR�/DXULVWRQ�6WUHHW�VLQFH�WKH�DFFLGHQW��EXW�WHVWLILHG�WKDW�KLV�VLVWHU

KDG� JRQH� EDFN�PRUH� WKDQ� RQFH� WR� VHH� LI� VKH� FRXOG� ILQG� WKH� FDU�� DQG� KDG

QHYHU�VHHQ�LW�DJDLQ����7KH�WULDO�FRXUW� IRXQG�$SSHOODQW�FUHGLEOH�DQG�DZDUGHG

KLP������������ QRWLQJ� WKDW� VHFWLRQ� ������ HQWLWOLQJ� WKH� $&3� WR� VXEURJDWLRQ

ULJKWV�� LV� VLOHQW� DERXW� ZKDW� D� SODLQWLII� PXVW� GR� WR� SUHVHUYH� WKRVH� ULJKWV�

-XGJH� +DOEHUW�� � RQ� UHYLHZ� RI� WKH� UHFRUG� DQG� FDVH� ODZ�� GHQLHG� $SSHOODQWV¶

����������������������������������
�����7KH�SROLFH�UHSRUW��DGPLWWHG�LQWR�HYLGHQFH��LQFOXGHV�D�VWUHHW�DGGUHVV�DQG
DQ�LQGLFDWLRQ�WKDW�WKH�GULYHU�ZDV�D�PLGGOH�DJHG�ZKLWH�IHPDOH�
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PRWLRQ�IRU�M�Q�R�Y����:H�FRQFXU��DQG�KROG�WKDW�$SSHOOHH¶V�JRRG�IDLWK�HIIRUW�WR

SURYLGH� DXWKRULWLHV� ZLWK� LQIRUPDWLRQ� DERXW� WKH� GULYHU� DW� WKH� WLPH� RI� WKH

DFFLGHQW�� KLV� FUHGLEOH� EHOLHI� WKDW� SROLFH� ZRXOG� LQYHVWLJDWH�� DQG� KLV� VLVWHU¶V

HIIRUWV�WR�LGHQWLI\�WKH�GULYHU�WKHUHDIWHU��ZHUH�D�VXIILFLHQW�JRRG�IDLWK�HIIRUW�WR

SURWHFW� WKH� VXEURJDWLRQ� ULJKWV� RI� WKH� 3ODQ�� � �0RUHRYHU�� ³>N@HHSLQJ� LQ�PLQG

WKDW�RQH�ZKR�FRPHV�WR�HTXLW\�PXVW�GR�HTXLW\������´��'DOH\�6DQG��VXSUD�DW

�����ZH�FDQQRW�GLVUHJDUG�WKH�HYLGHQFH�RQ�WKH�UHFRUG�WKDW�VXJJHVWV�WKDW�WKH

$&3¶V�RZQ�LQYHVWLJDWLRQ�RI�WKH�GULYHU¶V�LGHQWLW\�ZDV�DOVR�IUXLWOHVV�

��� $W� WULDO�� $SSHOOHH¶V� FRXQVHO� VWDWHG� WKDW� &RQVWLWXWLRQ� 6WDWH� 6HUYLFH

&RPSDQ\��DVVLJQHH�RI�WKH�$&3��ZDV�QRWLILHG�RI�WKH�DFFLGHQW�DQG�JLYHQ�D�FRS\

RI�WKH�SROLFH�UHSRUW�ZLWKLQ�WZR�ZHHNV�RI�LWV�RFFXUUHQFH���7KH�$&3�FRQGXFWHG

DQ�LQYHVWLJDWLRQ�LVVXLQJ�VXESRHQDV�WR�LQGLYLGXDOV�IURP�WKH�KRXVH�HQWHUHG�E\

$SSHOOHH�DQG�WZR�QHLJKERULQJ�KRPHV���1�7������������DW�����3RWHQWLDO�LQVXUHG

WRUWIHDVRUV�ZHUH� LGHQWLILHG�DW� D�QHLJKERULQJ�KRXVH�� EXW� WKHLU� LQVXUHU��6WDWH

)DUP�� LQGLFDWHG� WKDW� WKH� SHGHVWULDQ� DFFLGHQW� LQ� ZKLFK� WKHLU� LQVXUHGV� ZHUH

LQYROYHG� RFFXUUHG� DW� D� GLIIHUHQW� WLPH�� GDWH� DQG� ORFDWLRQ� WKDQ� WKH� RQH� LQ

ZKLFK�$SSHOOHH�ZDV�LQYROYHG���1�7������������DW������'HIHQVH�FRXQVHO�GLG�QRW

FRQWHVW�WKHVH�IDFWV�DQG�DFNQRZOHGJHG�WKDW�EHFDXVH�WKH�DFFLGHQW�ZDV�QRW�WKH

VDPH� DFFLGHQW� KH� KDG� QRW� VXESRHQDHG� WKHVH� LQGLYLGXDOV� IRU� WULDO�� � 1�7��

���������DW����

�������������������������������������������������������������������������������������������������������������
����$SSHOODQW�FRPSOHWHG�WHQWK�JUDGH�



-��$��������

������

��� 7KH�UROH�RI�WKH�$&3¶V�DVVLJQHH�LV�WR�DFW�DV�D�FODLPV�DGMXVWHU��KDQGOLQJ�

SURFHVVLQJ� DQG� LQYHVWLJDWLQJ� XQLQVXUHG� PRWRULVW� FODLPV�PDGH� WR� WKH� 3ODQ�

+DJDQV��VXSUD�DW���������,Q�WKLV�LQVWDQFH��WKH�$&3�GLG�LQYHVWLJDWH����7KHLU

LQYHVWLJDWLRQ�� SUHVXPDEO\� XQGHUWDNHQ� LQ� JRRG� IDLWK�� ZDV� XQVXFFHVVIXO� DQG

\LHOGHG� QR� EHWWHU� UHVXOWV� WKDQ� WKH� HIIRUWV� RI� $SSHOOHH¶V� VLVWHU�� � ,Q� WKRVH

FLUFXPVWDQFHV�� LW� LV� FOHDU� WKDW� $SSHOOHH� FDQQRW� EH� UHTXLUHG� WR� DFFRPSOLVK

ZKDW�WKH�UHVRXUFHV�DQG�VNLOOV�RI�D�VSHFLDOL]HG�FRPSDQ\�FRXOG�QRW�

��� *LYHQ� WKHVH� IDFWV�� $SSHOOHH� FDQQRW� EH� IRXQG� WR� KDYH� SUHMXGLFHG

$SSHOODQWV¶� VXEURJDWLRQ� ULJKWV�� � ,QGHHG�� WKH�VXEURJRU�VXEURJHH� UHODWLRQVKLS

EHWZHHQ�$SSHOOHH� DQG�$SSHOODQWV� UHPDLQHG� LQFKRDWH�EHFDXVH� QHLWKHU� SDUW\

FRXOG� LGHQWLI\� D� WRUWIHDVRU� IURP� ZKRP� $SSHOOHH� FRXOG� UHFRYHU�� � ,Q� WKH

DEVHQFH� RI� DQ� LGHQWLILHG� WRUWIHDVRU�� $SSHOOHH� KDG� QR� FRJQL]DEOH� FDXVH� RI

DFWLRQ� XQGHU� WKLV� &RPPRQZHDOWK¶V� WRUW� ODZV� DJDLQVW� D� WKLUG� SDUW\� DQG

$SSHOODQWV�FRXOG�QRW�UHFRYHU�GDPDJHV���+DJDQV��VXSUD���:H�UHLWHUDWH�WKDW

WKH�JRDO�RI�VXEURJDWLRQ�LV�³WR�SODFH�WKH�EXUGHQ�RI�WKH�GHEW�XSRQ�WKH�SHUVRQ

ZKR�VKRXOG�EHDU�LW�´�'DOH\�6DQG��VXSUD���$SSHOOHH�VKRXOG�QRW�EHDU�WKH�FRVW

RI�WKLV�DFFLGHQW�IRU�KH�LV�SUHFLVHO\�WKH�NLQG�RI�LQGLYLGXDO� IRU�ZKRP�WKH�$&3

ZDV�H[SHFWHG� WR� SURYLGH� OLPLWHG�EHQHILWV�� KH�ZDV� WKH� LQQRFHQW� YLFWLP� RI� D

PRWRU�YHKLFOH�UHODWHG�DFFLGHQW��KH�ZDV� OHJLWLPDWHO\�XQLQVXUHG��DQG��KH�ZLOO

QRW� HIIHFW� D� GRXEOH� UHFRYHU\� EHFDXVH� WKH� WRUWIHDVRU� KDV� QHYHU� EHHQ

LGHQWLILHG�
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&21&/86,21�

��� $FFRUGLQJO\�� WKH� MXGJPHQW� HQWHUHG� LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

3KLODGHOSKLD�&RXQW\�RQ�-DQXDU\����������LV�DIILUPHG�


