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7KLV� DSSHDO� LV� IURP� WKH� GHFODUDWRU\� MXGJPHQW� RI� WKH� &RXUW� RI� &RPPRQ

3OHDV�RI�3KLODGHOSKLD�&RXQW\�ZKLFK�IRXQG�$SSHOOHHV�6WDQWRQ�DQG� ,OHHQH�%XELV

ZHUH�GXH�ILUVW�SDUW\�PHGLFDO�FRYHUDJH�LQ�WKH�DPRXQW�RI�RQH�KXQGUHG�WKRXVDQG

GROODUV� �������������� IURP� $SSHOODQW� 3UXGHQWLDO� 3URSHUW\� DQG� &DVXDOW\

&RPSDQ\�� �$IWHU�D�UHYLHZ�RI�WKH� UHFRUG�DQG�EULHIV�RI� WKH�SDUWLHV��ZH� UHYHUVH

WKH�GHFLVLRQ�RI�WKH�WULDO�FRXUW�

$SSHOOHHV� ZHUH� LQVXUHG� E\� $SSHOODQW� IRU� DXWRPRELOH� FRYHUDJH� XQGHU� D

SROLF\�SXUFKDVHG�LQ�������ZKLFK�SURYLGHG�FRYHUDJH�EHQHILWV� IRU��DPRQJ�RWKHU

WKLQJV�� PD[LPXP� PHGLFDO� FRYHUDJH� RI� RQH�KXQGUHG� WKRXVDQG� GROODUV

����������������,Q�������$SSHOOHHV�ZHUH�VHQW�FRUUHVSRQGHQFH�IURP�$SSHOODQW

ZKLFK� FRQWDLQHG� DQ� HOHFWLRQ� RI� EHQHILWV� IRUP� FRQWDLQLQJ� WKH� IROORZLQJ

TXHVWLRQV�
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�� 'R�\RX�ZDQW� WR� ORZHU� \RXU� >ILUVW� SDUW\@�PHGLFDO� FRYHUDJH� WR
WKH��������PLQLPXP"

�� 'R�\RX�ZDQW�WR�ORZHU�\RXU�ZDJH�ORVV�FRYHUDJH"
�� 'R�\RX�ZDQW�WR�GURS�\RXU�IXQHUDO�EHQHILWV"

$SSHOOHHV�FKHFNHG�ERWK�WKH�³\HV´�DQG�³QR´�ER[HV�LQ�UHVSRQVH�WR�ERWK�TXHVWLRQV

��DQG���DQG��FRQVHTXHQWO\��$SSHOODQW�FKDQJHG�$SSHOOHHV¶�SROLF\�WR�UHIOHFW�ILUVW

SDUW\�PHGLFDO�FRYHUDJH�LQ�WKH�VXP�RI�ILYH�WKRXVDQG�GROODUV�������������

2Q� )HEUXDU\� ��� ������ $SSHOOHH� 6WDQWRQ� %XELV� ZDV� LQMXUHG� LQ� DQ

DXWRPRELOH� DFFLGHQW�� � $SSHOODQW� SDLG� PHGLFDO� EHQHILWV� LQ� WKH� VXP� RI� ILYH�

WKRXVDQG� GROODUV� ������������� � $SSHOODQW� GHQLHG� DGGLWLRQDO�PHGLFDO� FRYHUDJH

FODLPLQJ�WKDW�$SSHOOHHV�KDG�H[KDXVWHG�WKHLU�OLPLW�XQGHU�WKH�SROLF\�

$SSHOOHHV� VRXJKW� D� GHFODUDWRU\� MXGJPHQW�� DOOHJLQJ� WKDW� WKH� SROLF\

FRYHUDJH� VKRXOG� SHUPLW� RQH�KXQGUHG� WKRXVDQG� GROODUV� �������������� LQ� ILUVW

SDUW\�PHGLFDO�FRYHUDJH���$W� WKH�FRQFOXVLRQ�RI�D�QRQ�MXU\� WULDO�� WKH�+RQRUDEOH

1RUPDQ� $�� -HQNLQV� IRXQG� WKDW� $SSHOOHHV� ZHUH� GXH� RQH�KXQGUHG� WKRXVDQG

GROODUV���������������RI�FRYHUDJH�XQGHU�WKH�WHUPV�RI�WKH�DXWRPRELOH�OLDELOLW\

SROLF\�ZLWK�$SSHOODQW����7KLV�DSSHDO�IROORZHG�

$SSHOODQW� UDLVHV� WKUHH� LVVXHV� RQ� DSSHDO�� $SSHOODQW� ILUVW� FODLPV� WKDW

$SSHOOHHV�PDGH�D�NQRZLQJ�DQG�LQWHOOLJHQW�HOHFWLRQ�IRU�ORZHU�PHGLFDO�EHQHILWV�

����������������������������������
�
� � 7KHUH� KDYH� EHHQ� QR� ILQGLQJV� RI� IDFW� VXEPLWWHG� E\� WKH� WULDO� FRXUW� LQ� WKLV
PDWWHU��7KH�3HQQV\OYDQLD�6XSUHPH�&RXUW�KDV�GHFLGHG�WKDW�ZKHUH�WKH�GHFLVLRQ
LQ�D�QRQ�MXU\�WULDO�LV�LQ�WKH�IRUP�RI�D�QDNHG�YHUGLFW�ZLWKRXW�ILQGLQJV�RI�IDFW��WKH
DSSHOODWH� FRXUW� PXVW� PDNH� DQ� LQGHSHQGHQW� UHYLHZ� RI� WKH� UHFRUG�� 6HH
/HZNRZLF]�Y��%OXPLVK������3D�����������$��G�������������7KH�IDFWV�LQ�WKLV
FDVH�DUH�QRW�GLVSXWHG�E\�WKH�SDUWLHV��DQG�WKH�LVVXHV�SUHVHQWHG�LQYROYH�PDWWHUV
RI�ODZ�
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6HFRQG�� $SSHOODQW� FODLPV� WKDW� $SSHOOHHV� FDQQRW� FODLP� WKDW� WKHLU� UHDVRQDEOH

H[SHFWDWLRQV� XQGHU� WKH� WHUPV� RI� WKH� SROLF\� ZHUH� IUXVWUDWHG�� DQG� ODVWO\�

$SSHOODQW�DYHUV��JLYHQ�DOO�RI� WKH�IDFWV�� WKDW�WKH� WULDO� FRXUW�HUUHG� LQ� UHIRUPLQJ

WKH�LQVXUDQFH�FRQWUDFW�EHWZHHQ�$SSHOOHHV�DQG�$SSHOODQW�

7KLV�&RXUW��LQ�)UDLQ�Y��.H\VWRQH�,QVXUDQFH�&RPSDQ\������$��G�����

�3D�6XSHU���������DUWLFXODWHG�WKH�VWDQGDUG�WR�EH�DSSOLHG�LQ�UHYLHZLQJ�LQVXUDQFH

FRQWUDFWV�

7KH� SURSHU� IRFXV� UHJDUGLQJ� LVVXHV� RI� FRYHUDJH� XQGHU
LQVXUDQFH� FRQWUDFWV� LV� WKH� UHDVRQDEOH� H[SHFWDWLRQ� RI� WKH
LQVXUHG��'LEEOH�Y��6HFXULW\�RI�$PHULFD�/LIH�,QV��&R������
3D�� 6XSHU�� ����� ����� ���� $��G� ����� ���� �������� VHH� DOVR
'RURKRYLFK� Y�� :HVW� $PHULFDQ� ,QV�� &R��� ���� 3D�� 6XSHU�
����� ���� $��G� ���� �������� ,Q� GHWHUPLQLQJ� WKH� UHDVRQDEOH
H[SHFWDWLRQV�RI�WKH�LQVXUHG��FRXUWV�PXVW�H[DPLQH�WKH�WRWDOLW\
RI� WKH� LQVXUDQFH� WUDQVDFWLRQ� LQYROYHG�� ,G�� :KLOH� UHDVRQDEOH
H[SHFWDWLRQV�RI�WKH�LQVXUHG�DUH�WKH�IRFDO�SRLQWV�LQ�LQWHUSUHWLQJ
WKH�FRQWUDFW�ODQJXDJH�RI�LQVXUDQFH�SROLFLHV��VHH�&ROOLVWHU�Y�
1DWLRQZLGH� /LIH� ,QV�� &R��� ���� 3D�� ����� ���� $��G� ����
�������DQG�:LQWHUV�Y��(ULH�,QV��*URXS������3D��6XSHU������
����$��G�������������DQ� LQVXUHG�PD\�QRW�FRPSODLQ� WKDW�KLV
RU� KHU� UHDVRQDEOH� H[SHFWDWLRQV� ZHUH� IUXVWUDWHG� E\� SROLF\
OLPLWDWLRQV�ZKLFK� DUH� FOHDU� DQG� XQDPELJXRXV�� �%DWHPDQ� Y�
0RWRULVWV�0XW��,QV��&R�������3D����������������$��G�����
���� �������� VHH� DOVR� � 1HLO� Y�� $OOVWDWH� ,QV�� &R��� ���� 3D�
6XSHU�����������$��G��������������6W��3DXO�0HUFXU\� ,QV�
&R��Y��&RUEHWW������3D��6XSHU�����������$��G�����������HQ
EDQF���+RZHYHU��ZKHUH� D� SURYLVLRQ� RI� DQ� LQVXUDQFH�SROLF\� LV
DPELJXRXV��WKH�SURYLVLRQ�LV�FRQVWUXHG�LQ�IDYRU�RI�WKH�LQVXUHG
DQG�DJDLQVW�WKH�LQVXUHU��%DWHPDQ������3D��DW����������$��G
DW�����

)UDLQ������$��G�DW������



-�$��������

�����

+HUH�� $SSHOODQW� VHQW� FRUUHVSRQGHQFH� WR� $SSHOOHHV� DVNLQJ� LI� $SSHOOHHV

ZLVKHG� WR� FKDQJH� WKHLU� H[LVWLQJ� SROLF\�� �� � 2QH� RI� VHYHUDO� TXHVWLRQV� SRVHG� WR

$SSHOOHHV� ZDV� ZKHWKHU� WKH\� ZLVKHG� WR� FKDQJH� WKHLU� ILUVW� SDUW\� PHGLFDO

FRYHUDJH� WR� WKH� PLQLPXP� RI� ILYH� WKRXVDQG� GROODUV� ������������� ,Q� WKH

FRUUHVSRQGLQJ�ER[��$SSHOOHHV�FKHFNHG�ERWK�³\HV´�DQG�³QR�´��:KLOH�WKH�DQVZHU

ZDV� DPELJXRXV�� WKH� SROLF\� LVVXHG� WR� $SSHOOHHV� ZDV� QRW�� � )URP� ������ ZKHQ

$SSHOOHH� ILUVW� UHVSRQGHG� WR� VDLG� TXHVWLRQQDLUH�� XQWLO� $SSHOOHH� 6WDQWRQ� %XELV¶

DFFLGHQW�LQ�������$SSHOOHHV�UHFHLYHG�D�GHFODUDWLRQ�RI�EHQHILWV�VWDWHPHQW�ZKLFK

FOHDUO\� VWDWHG� WKDW� $SSHOOHHV� EHQHILWV� LQFOXGHG� ILYH� WKRXVDQG� GROODUV

������������RI� ILUVW�SDUW\�PHGLFDO� FRYHUDJH�� �7KH�GHFODUDWLRQ�ZDV�VHQW�HYHU\

VL[� PRQWKV�� DQG� $SSHOOHHV� UHDGLO\� DGPLW� WKDW� WKH\� IDLOHG� WR� UHDG� WKH

GHFODUDWLRQ�

$GGLWLRQDOO\�� $SSHOOHHV� HOHFWHG� FRYHUDJH� RI� RQH� PLOOLRQ� GROODUV

���������������� LQ� H[WUDRUGLQDU\� EHQHILWV�� � $SSHOODQW¶V� DXWKRUL]HG� DJHQW�

(GZDUG� -DQLV]HZVNL�� WHVWLILHG� WKDW� KH� GLVFXVVHG� SRVVLEOH� ³JDSV´� LQ� FRYHUDJH

ZLWK�$SSHOOHH�6WDQWRQ�%XELV�ZKHQ�KH�ILUVW�ZURWH�D�SROLF\� IRU�$SSHOOHHV��� �)RU

H[DPSOH��ZKHQ�$SSHOOHHV�ILUVW�VLJQHG�WKHLU�SROLF\��-DQLV]HZVNL�VSRNH�WR

����������������������������������
�
���$SSHOOHH�ZDV�VHQW�D�WKLUWHHQ�SDJH�SDFNHW�H[SODLQLQJ�WR�WKHP�WKH�QHZ�RSWLRQV
WKH\�KDG�DYDLODEOH�XQGHU�3HQQV\OYDQLD¶V�0RWRU�9HKLFOH�)LQDQFLDO�5HVSRQVLELOLW\
�09)5/��/DZ���7KLV�SDFNDJH�DOVR�FRQWDLQHG�DQ�HOHFWLRQ�RI�EHQHILWV�IRUP��ZKLFK
UHSUHVHQWHG�WKH�QHZ�RSWLRQV�SURYLGHG�IRU�XQGHU�WKH�09)5/�
�
� � $SSHOOHHV� DOOHJH� WKDW� WKH\�ZRXOG� QHYHU� NQRZLQJO\� HOHFW� WKH� ORZHU�PHGLFDO
FRYHUDJH�EHFDXVH� LW�ZRXOG� FUHDWH� D� JDS� GXH� WR� WKHLU� FKRLFH� RI� H[WUDRUGLQDU\
PHGLFDO� FRYHUDJH� ZKLFK� ZRXOG� FRYHU� PHGLFDO� H[SHQVHV� RYHU� RQH� KXQGUHG
WKRXVDQG�GROODUV���������������XS�WR�RQH�PLOOLRQ�GROODUV�����������������
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$SSHOOHH�6WDQWRQ�%XELV�DERXW�WKH�HIIHFW�RI�D�SRVVLEOH�³JDS´�LQ�KHDOWK�FRYHUDJH

DQG� DXWRPRELOH� ILUVW� SDUW\� PHGLFDO� EHQHILWV�� 1�7�� ������� DW� ���� � 7KXV�

$SSHOOHHV�ZHUH�ZHOO�DZDUH�RI�WKH�SRVVLEOH�LPSOLFDWLRQV�RI�D�³JDS´�LQ�FRYHUDJH�

7KLV�&RXUW�KDV�IRXQG�WKDW�LQ�D�FRQWUDFW�DFWLRQ��OHVW�SURRI�RI�IUDXG��IDLOXUH

WR� UHDG� D� FRQWDFW� LV� DQ� XQDYDLOLQJ� H[FXVH� RU� GHIHQVH� DQG� FDQQRW� MXVWLI\

DYRLGDQFH�� PRGLILFDWLRQ� RU� QXOOLILFDWLRQ� RI� WKH� FRQWUDFW�� 6HH� *UDKDP� Y�

+DUOH\VYLOOH� ,QVXUDQFH� &RPSDQ\�� ���� $��G� ���� �3D�6XSHU�� ������� � 7KH

UHFRUG�LQGLFDWHV�WKDW�$SSHOOHH�6WDQWRQ�%XELV��ZKR�ZDV�SULPDULO\�UHVSRQVLEOH�IRU

RYHUVHHLQJ� WKH� DXWRPRELOH� LQVXUDQFH� SROLF\� IRU� KLV� IDPLO\�� LV� D� PHWLFXORXV�

RUJDQL]HG� DQG� ZHOO�LQIRUPHG� LQGLYLGXDO�� 1�7�� ������� S����� � $GGLWLRQDOO\�

$SSHOOHH�6WDQWRQ�%XELV�DGPLWV�KH�KDV�FRQWDFWHG�$SSHOODQW�GLUHFWO\�DV�ZHOO�DV

(GZDUG� -DQLV]HZVNL�ZKHQ�KH�KDV�TXHVWLRQV� UHJDUGLQJ�KLV� SROLF\��1�7�� ������

SS��������

0RUHRYHU��WKH�GHFODUDWLRQ�RI�EHQHILWV�ZKLFK�$SSHOOHHV�UHFHLYHG�EL�\HDUO\

ZDV�ERWK�FOHDU�DQG�XQDPELJXRXV���7KH�WHUPV�RI�$SSHOOHHV�ILUVW�SDUW\�EHQHILWV�

LQFOXGLQJ�WKHLU�PHGLFDO�FRYHUDJH��ZHUH�FRQVSLFXRXVO\�SODFHG�LQ�WKH�GHFODUDWLRQ

RI�EHQHILWV�� � ,Q� IDFW��$SSHOODQW� OLVWHG� WKH�PHGLFDO�H[SHQVHV�FRYHUDJH�XQGHU�D

OLQH�ZKLFK�UHDG��LQ�SDUW��³LPSRUWDQW�PHVVDJHV�DERXW�\RXU�SROLF\�´��/LVWHG�ILUVW

LQ� WKLV� VHFWLRQ� ZDV� WKH� VWDWHPHQW� ³ILUVW� SDUW\� EHQHILWV� LQFOXGH�� PHGLFDO

H[SHQVHV� �������´� � 7KLV� VWDWHPHQW� ZDV� PDGH� RQ� HYHU\� GHFODUDWLRQ� IURP

$XJXVW�RI������XQWLO�$SSHOOHH�6WDQWRQ�%XELV¶V�DFFLGHQW�LQ������
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:KLOH�WKH�ODZ�SURYLGHV�WKDW�DQ�DPELJXLW\�LQ�DQ�LQVXUDQFH�FRQWUDFW�VKRXOG

EH�UHDG�LQ�IDYRU�RI�WKH�LQVXUHG��WKLV�VKRXOG�QRW�KROG�WUXH�ZKHQ�WKDW�DPELJXLW\

LV�FUHDWHG�E\�WKH�LQVXUHG���+HUHLQ��$SSHOOHHV�FUHDWHG�WKH�DPELJXLW\�E\�FKHFNLQJ

ERWK� ER[HV� RQ� WKHLU� LQVXUDQFH�HOHFWLRQ� IRUP�� � 7KH� IRUP� LWVHOI� ZDV� FOHDU� DQG

XQDPELJXRXV�DV�ZHUH�WKH�TXHVWLRQV�SRVHG�WR�$SSHOOHHV���$SSHOODQW�UHFHLYHG�EL�

\HDUO\� GHFODUDWLRQV� RI� WKHLU� FRYHUDJH�� � $GGLWLRQDOO\�� $SSHOODQW� HQMR\HG� D

VXEVWDQWLDO�GHGXFWLRQ�RQ�SUHPLXP�SD\PHQWV�DV�D�UHVXOW�RI�WKH�UHGXFWLRQ�RI�ILUVW

SDUW\�PHGLFDO�EHQHILWV���7R�DOORZ�WKH�LQVXUHG�WR�EHQHILW�IURP�WKHLU�FUHDWLRQ�RI

DQ�DPELJXRXV�VLWXDWLRQ�ZRXOG�EH�ERWK�XQIDLU�DQG�LQHTXLWDEOH���$V�VXFK��ZH�ILQG

WKDW�$SSHOOHHV�DUH�UHVSRQVLEOH� IRU�WKH�DPELJXLW\��DQG�WKH�FRQWUDFW�VKRXOG�QRW

EH�FRQVWUXHG�LQ�WKHLU�IDYRU���7KXV��EDVHG�RQ�WKH�IRUJRLQJ��$SSHOOHHV�PDGH�ERWK

D�NQRZLQJ�DQG�LQWHOOLJHQW�HOHFWLRQ�RI�ORZHU�PHGLFDO�EHQHILWV�

$V� IRU� $SSHOODQW¶V� VHFRQG� LVVXH��ZH� DJUHH� WKDW� $SSHOOHHV� FDQQRW� DUJXH

VXFFHVVIXOO\� WKDW� WKHLU� UHDVRQDEOH� H[SHFWDWLRQV�XQGHU� WKH� WHUPV�RI� WKH�SROLF\

ZRXOG�EH�IUXVWUDWHG�E\�WKH�HOHFWLRQ�RI�ORZHU�ILUVW�SDUW\�PHGLFDO�EHQHILWV�

7KLV�&RXUW�KDV�IRFXVHG�RQ� WKH� UHDVRQDEOH�H[SHFWDWLRQ�RI� WKH� LQVXUHG� LQ

DQDO\]LQJ�DQ�LQVXUDQFH�FRQWUDFW���6HH�&ROOLVWHU�Y��1DWLRQZLGH�/LIH�,QV��&R��

���� 3D�� ����� ���� $��G� ����� �������� FHUW�� GHQLHG�� ���� 8�6�� ������ ��� 6�&W�

��������/�(G��G������ � ,Q�DQDO\]LQJ�DQ� LQVXUHG¶V� UHDVRQDEOH�H[SHFWDWLRQV�� WKH

3HQQV\OYDQLD�6XSUHPH�&RXUW�RSLQHG�WKDW��³WKH�SXEOLF�KDV�D�ULJKW�WR�H[SHFW�WKDW

WKH\�ZLOO� UHFHLYH� VRPHWKLQJ�RI� FRPSDUDEOH� YDOXH� LQ� UHWXUQ� IRU� WKHLU� SUHPLXP

SDLG�´�&ROOLVWHU������3D��DW����������$��G�DW������
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+HUH��$SSHOOHHV�HQMR\HG�D�ORZHU�SUHPLXP�DIWHU�WKHLU�ILUVW�SDUW\�PHGLFDO

FRYHUDJH� ZDV� UHGXFHG�� � $SSHOOHH� SDLG� OHVV� IRU� ILUVW� SDUW\� PHGLFDO� FRYHUDJH

IURP�$XJXVW� ����� WKURXJK� WKH� DFFLGHQW� LQ� ������ � $W� QR� SRLQW� GLG� $SSHOOHHV

LQYHVWLJDWH� ZK\� WKH\� ZHUH� SD\LQJ� OHVV� IRU� ILUVW� SDUW\� EHQHILWV�� � $V� VXFK�

$SSHOOHH�UHFHLYHG�WKH�YDOXH�RI�WKHLU�SUHPLXP�

)LQDOO\��EDVHG�RQ�RXU�GLVFXVVLRQ�VXSUD��ZH�FRQFOXGH�WKDW�WKH�WULDO�FRXUW

HUUHG�LQ�ILQGLQJ�WKDW�$SSHOOHHV�ZHUH�HQWLWOHG�WR�RQH�KXQGUHG�WKRXVDQG�GROODUV

�������������� LQ� FRYHUDJH�� WKHUHE\� UHIRUPLQJ� WKH� SDUWLHV¶� FRQWUDFW�� 7KH

ODQJXDJH� RI� WKH� LQVXUDQFH� FRQWUDFW� ZDV� ERWK� FOHDU� DQG� XQDPELJXRXV�

$GGLWLRQDOO\��$SSHOOHH¶V�IDLOXUH�WR�UHDG�WKH�GHFODUDWLRQ�RI�EHQHILWV�LV�QRW�D�YLDEOH

H[FXVH� ZDUUDQWLQJ� D� PRGLILFDWLRQ� RI� WKH� H[LVWLQJ� SROLF\�� � $OVR�� $SSHOOHHV

HQMR\HG� WKH� EHQHILW� RI� D� ORZHU� SUHPLXP� EHFDXVH� RI� WKH� UHGXFHG� PHGLFDO

FRYHUDJH� IRU� D� SHULRG� RI�PRUH� WKDQ� WKUHH� \HDUV�� � 7KHUHIRUH�� $SSHOOHH¶V� ILUVW

SDUW\�PHGLFDO�EHQHILWV�VKRXOG�UHIOHFW�D�ILYH�WKRXVDQG�GROODU�������������OLPLW�

$V�VXFK��ZH�ILQG�WKDW�WKH�WULDO�FRXUW�HUUHG�LQ�ILQGLQJ�LQ�IDYRU�RI�$SSHOOHHV

LQ�UHJDUG�WR�WKHLU�GHFODUDWRU\�MXGJPHQW�DFWLRQ�

5HYHUVHG�� DQG� UHPDQGHG� ZLWK� GLUHFWLRQ� WR� WKH� ORZHU� FRXUW� WR� HQWHU

MXGJPHQW�LQ�IDYRU�RI�$SSHOODQW���-XULVGLFWLRQ�UHOLQTXLVKHG�


