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23,1,21�%<�6&+,//(5��-� )LOHG���6HSWHPEHU���������

��� $SSHOODQW��5RQDOG�+DUPRQ��DSSHDOV�IURP�WKH�RUGHU�HQWHUHG�RQ�$SULO����

����� LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� 3KLODGHOSKLD� &RXQW\�� GHQ\LQJ� KLV

SHWLWLRQ�IRU�SRVW�FRQYLFWLRQ�FROODWHUDO�UHOLHI���:H�DIILUP�

)$&76�

��� 2Q�$SULO�����������$SSHOODQW�DQG�WZR�DFFRPSOLFHV�UREEHG�ILYH�GLIIHUHQW

YLFWLPV� DW� JXQSRLQW�� WDNLQJ� FDVK� DQG� SHUVRQDO� LWHPV�� � $OO� RI� WKH� UREEHULHV

WRRN�SODFH�ZLWKLQ�D�SHULRG�RI�RQH�DQG�RQH�KDOI�KRXUV���'XULQJ�WKH�UREEHULHV�

$SSHOODQW� WKUHDWHQHG� WR� NLOO� WZR� RI� WKH� YLFWLPV�� ILULQJ� VKRWV� LQ� WKH� DLU� DQG

VWDWLQJ�WKDW�WKH\�KDG�WKUHH�VHFRQGV�WR�IOHH�

��� 2Q�0D\����������IROORZLQJ�D�MXU\�WULDO��$SSHOODQW�ZDV�FRQYLFWHG�RI�ILYH

����FRXQWV�RI� UREEHU\��� WKUHH� ����FRXQWV�RI� FULPLQDO� FRQVSLUDF\��� DQG� WKUHH
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���� FRXQWV� RI� FDUU\LQJ� ILUHDUPV� RQ� SXEOLF� VWUHHWV� RU� SXEOLF� SURSHUW\��� � 2Q

1RYHPEHU�����������$SSHOODQW�ZDV�VHQWHQFHG�WR�ILYH�����FRQFXUUHQW�WHUPV�RI

QRW�OHVV�WKDQ�ILYH�����\HDUV�QRU�PRUH�WKDQ�WHQ������\HDUV�RI� LPSULVRQPHQW

IRU�UREEHU\���$SSHOODQW�ZDV�IXUWKHU�VHQWHQFHG�WR�WKUHH�����FRQFXUUHQW�WHUPV

RI�QRW�OHVV�WKDQ�ILYH�����\HDUV�QRU�PRUH�WKDQ�WHQ������\HDUV�RI�LPSULVRQPHQW

IRU�FULPLQDO�FRQVSLUDF\���$GGLWLRQDOO\��$SSHOODQW�ZDV�VHQWHQFHG� WR�WKUHH����

FRQFXUUHQW� WHUPV� RI� QRW� OHVV� WKDQ� WZR� DQG� RQH�KDOI� ��ò�� \HDUV� QRU�PRUH

WKDQ�ILYH�����\HDUV�RI�LPSULVRQPHQW�IRU�FDUU\LQJ�ILUHDUPV�RQ�SXEOLF�VWUHHWV�RU

SXEOLF�SURSHUW\�� WR� UXQ�FRQVHFXWLYHO\� WR� WKH�VHQWHQFHV� IRU� UREEHU\�� � ,Q� WKH

DJJUHJDWH�� $SSHOODQW� ZDV� VHQWHQFHG� WR� QRW� OHVV� WKDQ� VHYHQ� DQG� RQH�KDOI

��ò��\HDUV�QRU�PRUH�WKDQ�ILIWHHQ������\HDUV�RI�LPSULVRQPHQW�

��� 2Q�0DUFK�����������WKH�VHQWHQFH�ZDV�YDFDWHG�DQG�D�KHDULQJ�ZDV�KHOG

RQ�$SSHOODQW¶V�3HWLWLRQ�IRU�5HFRQVLGHUDWLRQ�RI�6HQWHQFH���7KHUHDIWHU��WKH�WULDO

FRXUW�GHQLHG�WKH�SHWLWLRQ�DQG�WKH�RULJLQDO�VHQWHQFH�ZDV�UHLQVWDWHG���1R�GLUHFW

DSSHDO�ZDV�ILOHG�

��� 2Q�0D\�����������$SSHOODQW�ILOHG�D�SUR�VH�SHWLWLRQ�SXUVXDQW�WR�WKH�3RVW

&RQYLFWLRQ� 5HOLHI� $FW� �³3&5$´��� ��� 3D�&�6�� �� ����� HW�� VHT�� � &RXQVHO� ZDV

VXEVHTXHQWO\� DSSRLQWHG�� DQG� DQ� DPHQGHG� SHWLWLRQ� ZDV� ILOHG� RQ� $XJXVW� ��
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�������(YLGHQWLDU\�KHDULQJV�ZKHUH�KHOG�RQ�$SULO�������DQG������������'XULQJ

WKH�ODWWHU��WKH�3&5$�FRXUW�GHQLHG�WKH�SHWLWLRQ���$SSHOODQW�QRZ�DSSHDOV�

',6&866,21�

��� $SSHOODQW�SUHVHQWV�RQH�LVVXH�IRU�RXU�UHYLHZ�

'LG�WKH�3&5$�&RXUW�HUU�LQ�GHQ\LQJ�WKH�'HIHQGDQW�D�QXQF�SUR
WXQF�DSSHDO"

$SSHOODQW¶V�%ULHI��DW���� �2XU�VWDQGDUG�RI�UHYLHZ�RI�D�SRVW�FRQYLFWLRQ�FRXUW¶V

JUDQW�RU�GHQLDO�RI�UHOLHI�LV�OLPLWHG�WR�ZKHWKHU�WKH�ORZHU�FRXUW¶V�GHWHUPLQDWLRQ

LV�VXSSRUWHG�E\�WKH�HYLGHQFH�RI�UHFRUG�DQG�ZKHWKHU�LW�LV�IUHH�RI�OHJDO�HUURU�

&RPPRQZHDOWK�Y��:DONHU������$��G������3D��6XSHU��������

��� $SSHOODQW�DUJXHV�WKDW�WKH�3&5$�FRXUW�HUUHG�E\�GHQ\LQJ�KLP�D�QXQF�SUR

WXQF�DSSHDO�� �$SSHOODQW�VWDWHV�WKDW�ERWK�WULDO�FRXQVHO�DQG�SRVW�WULDO�FRXQVHO

ZHUH�LQHIIHFWLYH�IRU�IDLOLQJ�WR�SXUVXH�D�GLUHFW�DSSHDO���$SSHOODQW�IXUWKHU�VWDWHV

WKDW� KH� VSHFLILFDOO\� UHTXHVWHG� WKDW� FRXQVHO� ILOH� D� GLUHFW� DSSHDO�� ERWK� RUDOO\

DQG� WKURXJK�ZULWWHQ�FRUUHVSRQGHQFH�� �$SSHOODQW� FLWHV� WZR� LVVXHV� WKDW�ZHUH

QRW�UDLVHG�RQ�GLUHFW�DSSHDO²D�PRWLRQ�WR�VXSSUHVV�KLV�SROLFH�VWDWHPHQW�DQG

DQ�DOOHJHG�%UDG\�YLRODWLRQ��

��� 7KH� ULJKW� RI� D� FULPLQDO� GHIHQGDQW� WR� DSSHDO� LV� JXDUDQWHHG� LQ� WKH

3HQQV\OYDQLD�&RQVWLWXWLRQ��$UWLFOH�9������ �+RZHYHU��EHIRUH�D�FRXUW�ZLOO� ILQG

LQHIIHFWLYHQHVV� RI� WULDO� FRXQVHO� IRU� IDLOLQJ� WR� ILOH� D� GLUHFW� DSSHDO�� $SSHOODQW

PXVW�SURYH� WKDW�KH� UHTXHVWHG�DQ�DSSHDO�DQG� WKDW�FRXQVHO�GLVUHJDUGHG� WKLV

����������������������������������
�� %UDG\� Y�� 0DU\ODQG�� ���� 8�6�� ���� ��� 6�� &W�� ������ ��� /�� (G�� �G� ���
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UHTXHVW�� � &RPPRQZHDOWK� Y�� /HKU�� ���� $��G� ������ ����� �3D�� 6XSHU�

��������0HUH�DOOHJDWLRQ�ZLOO�QRW�VXIILFH��WKH�EXUGHQ�LV�RQ�$SSHOODQW�WR�SOHDG

DQG� SURYH� WKDW� KLV� UHTXHVW� IRU� DQ� DSSHDO�ZDV� LJQRUHG� RU� UHMHFWHG� E\� WULDO

FRXQVHO�� �&RPPRQZHDOWK� Y�� &ROOLQV�� ���� 3D�� ����� ����� ���� $��G� �����

����� �������� &RPPRQZHDOWK� Y�� )DQDVH�� ���� $��G� ������ ����� �3D�

6XSHU���������

��� :H� ILQG� WKDW� $SSHOODQW� KDV� IDLOHG� WR�PHHW�KLV� EXUGHQ�� � ,Q� WKLV� FDVH�

WKHUH�ZDV� D� 3&5$� KHDULQJ� GXULQJ�ZKLFK� WHVWLPRQ\� ZDV� KHDUG�� � 7KH� 3&5$

&RXUW�ZHLJKHG�$SSHOODQW¶V�WHVWLPRQ\�DJDLQVW�WKDW�RI� WULDO� FRXQVHO�DQG�SRVW�

WULDO�FRXQVHO��ERWK�RI�ZKRP�VWDWHG�WKDW�$SSHOODQW�QHYHU�UHTXHVWHG�WKDW�WKH\

ILOH� DQ� DSSHDO�� � 7KH� 3&5$� &RXUW� FRQFOXGHG� WKDW� FRXQVHO¶V� WHVWLPRQ\� ZDV

PRUH�EHOLHYDEOH�WKDQ�$SSHOODQW¶V�� VWDWLQJ� ³>W@KLV�&RXUW� IRXQG� WKH� WHVWLPRQ\

RI�FRXQVHO�������FUHGLEOH�DQG�WKDW�RI�3HWLWLRQHU�LQFUHGLEOH�DQG�WKHUHIRUH�GHQLHG

����������������������������������
�� :H� QRWH� WKDW� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� UHFHQWO\� KHOG� LQ
&RPPRQZHDOWK�Y��/DQW]\�������3D��/H[LV�������3D��-XO\�����������WKDW�D
SHWLWLRQHU�DOOHJLQJ�GHIHQVH�FRXQVHO¶V�LQHIIHFWLYHQHVV�IRU�IDLOLQJ�WR�ILOH�D�GLUHFW
DSSHDO��ZKHUH�WKDW�DSSHDO�ZDV�FOHDUO\� UHTXHVWHG�� LV�HQWLWOHG� WR� UHOLHI�XQGHU
WKH� 3&5$� ZLWKRXW� ILUVW� SURYLQJ� KLV� LQQRFHQFH�� EHFDXVH� FRXQVHO¶V� LQDFWLRQ
FRQVWLWXWHV�SUHMXGLFH�SHU�VH�IRU�WKH�SXUSRVHV�RI�6HFWLRQ�������D�����LL��RI�WKH
$FW�� �+RZHYHU��/DQW]\�GLG�QRW�REYLDWH�WKH� UHTXLUHPHQW� WKDW� WKH�SHWLWLRQHU
ILUVW�SURYH�WKDW�KH� UHTXHVWHG�DQ�DSSHDO�EHIRUH�KH� LV�HQWLWOHG�WR� UHOLHI��6HH
&RPPRQZHDOWK� Y�� &ROOLQV�� ���� 3D�� ����� ����� ���� $��G� ������ ����
�������� &RPPRQZHDOWK� Y�� )DQDVH�� ���� $��G� ������ ����� �3D�� 6XSHU�
�������&RPPRQZHDOWK�Y��/HKU������$��G�������������3D��6XSHU��������
:H�IXUWKHU�QRWH�WKH�UHFHQW�RSLQLRQ�DXWKRUHG�E\�RXU�FROOHDJXH�-XGJH�-R\FH�LQ
&RPPRQZHDOWK�Y��'DQLHOV�������3$�6XSHU������ILOHG�$XJXVW������������LQ
ZKLFK�WKLV�&RXUW� UHPDQGHG�IRU�DQ�HYLGHQWLDU\�KHDULQJ�SXUVXDQW� WR�/DQW]\�
VXSUD�� WR� GHWHUPLQH� ZKHWKHU� WKH� DSSHOODQW� UHTXHVWHG� WKDW� FRXQVHO� ILOH� D
GLUHFW� DSSHDO�� � $V� DQ�HYLGHQWLDU\�KHDULQJ�ZDV�SUHYLRXVO\� FRQGXFWHG� LQ� WKLV
FDVH��ZH�ILQG�QR�FDXVH�IRU�UHPDQG�
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WKH�SHWLWLRQ�UHTXHVWLQJ�QXQF�SUR�WXQF�DSSHOODWH�ULJKWV�RQ�WKH�UHFRUG�´� �7ULDO

&RXUW� 2SLQLRQ�� ����������� DW� ����� � 7KH� 3&5$� &RXUW¶V� GHWHUPLQDWLRQ� RI

FUHGLELOLW\�LV�VXSSRUWHG�E\�WKH�UHFRUG��DQG�WKHUHIRUH�ZH�ZLOO�QRW�GLVWXUE�LW�RQ

DSSHDO���6HH�&RPPRQZHDOWK�Y��%HDVOH\������3D����������������$��G�����

������������FHUW��GHQLHG������8�6������������6��&W������������/��(G���G

��������������7KHUHIRUH��FRXQVHO�ZDV�QRW�LQHIIHFWLYH�IRU�IDLOLQJ�WR�ILOH�D�GLUHFW

DSSHDO�

���� :H�QRWH�WKDW�$SSHOODQW�DUJXHV�D�VHFRQG�LVVXH�LQ�KLV�EULHI�

7KH�'HIHQGDQW�LV�HQWLWOHG�WR�WZR�OHYHOV�RI�UHOLHI���+H�VKRXOG
EH� JUDQWHG� WKH� ULJKW� WR� D� QXQF� SUR� WXQF� DSSHDO� RQ� WKH
VXSSUHVVLRQ� DQG� %UDG\� LVVXHV�� � 7KLV� PDWWHU� VKRXOG� EH
UHPDQGHG� WR�WKH�3&5$�&RXUW� IRU� D� IXOO� HYLGHQWLDU\�KHDULQJ
RQ� WKH� DOOHJDWLRQV� RI� LQHIIHFWLYHQHVV� UHODWHG� WR� WKH� EORRG
WHVW��WKH�JUDQGPRWKHU¶V�WHVWLPRQ\�DQG�WKH�SULVRQ�FORWKHV�

$SSHOODQW¶V� EULHI�� DW� ���� � %DVHG� RQ� RXU� UHVROXWLRQ� RI� WKH� SUHYLRXV� LVVXH�

KRZHYHU�� ZH� ILQG� WKDW� WKH� UHPDLQGHU� RI� $SSHOODQW
V� DUJXPHQWV� FRQFHUQLQJ

WKH�LQHIIHFWLYHQHVV�RI�WULDO�FRXQVHO�KDYH�EHHQ�ZDLYHG���,Q�RUGHU�WR�EH�HOLJLEOH

IRU� UHOLHI� XQGHU� WKH� 3&5$�� D� SHWLWLRQHU� PXVW� SOHDG� DQG� SURYH� WKDW� �>W@KH

DOOHJDWLRQ�RI�HUURU�KDV�QRW�EHHQ�ZDLYHG�������3D�&�6���������� �7KH�VWDWXWH

SURYLGHV�WKDW�DQ�LVVXH�LV�ZDLYHG��>L@I�WKH�SHWLWLRQHU�IDLOHG�WR�UDLVH�LW�DQG�LI�LW

FRXOG� KDYH� EHHQ� UDLVHG� EHIRUH� WKH� WULDO�� DW� WKH� WULDO�� >RU@� RQ� DSSHDO��� � ��

3D�&�6���������E����$V�WKLV�&RXUW�VWDWHG�

2UGLQDULO\�� DEVHQW� H[WUDRUGLQDU\� FLUFXPVWDQFHV�� WKH� IDLOXUH
WR�ILOH�D�GLUHFW�DSSHDO�IURP�D�MXGJPHQW�RI�VHQWHQFH�DPRXQWV
WR�ZDLYHU�RI�DQ\�FODLP�ZKLFK�FRXOG�KDYH�EHHQ�UDLVHG�LQ�VXFK
DQ�DSSHDO��WKHUHE\�SUHFOXGLQJ�FROODWHUDO�UHOLHI�
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&RPPRQZHDOWK�Y��/HKU��VXSUD�DW��������7KHUHIRUH��ZH�ILQG�WKDW�$SSHOODQW

KDV�ZDLYHG�DQ\�UHPDLQLQJ�LVVXHV�

���� 0RUHRYHU�� WKH� RQO\� LVVXH� $SSHOODQW� UDLVHV� LQ� KLV� 6WDWHPHQW� RI� WKH

4XHVWLRQ�,QYROYHG�LV�ZKHWKHU�WKH�3&5$�&RXUW�HUUHG�LQ�GHQ\LQJ�KLV�QXQF�SUR

WXQF� DSSHDO�� � $SSHOODQW¶V� %ULHI�� DW� ��� � $V� WKH� &RPPRQZHDOWK� QRWHV� LQ� LWV

EULHI�� XQGHU� WKH� 3HQQV\OYDQLD�5XOHV� RI�$SSHOODWH� 3URFHGXUH�� $SSHOODQW�PD\

QRW�DUJXH�DQ�LVVXH�QRW�SUHVHQWHG�LQ�KLV�VWDWHPHQW�RI�WKH�TXHVWLRQV�LQYROYHG�

3D�5�$SS�������D��

&21&/86,21�

���� )RU�WKH�IRUHJRLQJ�UHDVRQV��ZH�DIILUP�WKH�RUGHU�HQWHUHG�$SULO���������

LQ� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI� 3KLODGHOSKLD� &RXQW\�� GHQ\LQJ� $SSHOODQW¶V

UHTXHVW�IRU�SRVW�FRQYLFWLRQ�FROODWHUDO�UHOLHI�


