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:KLOH�WKH�SURFHGXUDO�DQG�IDFWXDO�KLVWRU\�RI�WKHVH�FRQVROLGDWHG�DSSHDOV�

ZKLFK� DULVH� IURP� D� GLVSXWH� DV� WR� WKH� QDWXUH� RI� DSSHOODQW� 3HQQV\OYDQLD

,QVXUDQFH� *XDUDQW\� $VVRFLDWLRQ¶V� OLDELOLW\� IRU� FODLPV� DJDLQVW� DQ� LQVROYHQW

LQVXUHU��LV�XQXVXDOO\�OHQJWK\�DQG�FRPSOH[��WKH�SLYRWDO�LVVXH�IRU�UHVROXWLRQ�E\

WKLV�&RXUW� LV��:KDW� GLG� RXU� OHJLVODWXUH� LQWHQG�ZKHQ� LW� SURYLGHG� WKDW� ³DV� WR

DQ\�FRYHUHG�FODLPV�DULVLQJ�IURP�D� MXGJPHQW�XQGHU�DQ\�GHFLVLRQ��YHUGLFW�RU

ILQGLQJ�EDVHG�RQ�WKH�GHIDXOW�RI�WKH�LQVROYHQW�LQVXUHU�RU�LWV�IDLOXUH�WR�GHIHQG

DQ�LQVXUHG��WKH�DVVRFLDWLRQ�����PD\�DSSO\�WR�KDYH�VXFK�MXGJPHQW�VHW�DVLGH����

DQG� 6+$//� %(� SHUPLWWHG� WR� GHIHQG� DJDLQVW� VXFK� FODLP� RQ� WKH�PHULWV�´� ��

3�6�������������E���HPSKDVLV�VXSSOLHG��

7KH� 3HQQV\OYDQLD� 3URSHUW\� DQG� &DVXDOW\� ,QVXUDQFH� *XDUDQW\

$VVRFLDWLRQ�� IRUPHUO\� NQRZQ� DV� WKH� 3HQQV\OYDQLD� ,QVXUDQFH� *XDUDQW\

$VVRFLDWLRQ� �KHUHLQDIWHU� ³3,*$´���� KDV� WDNHQ� WKH� DSSHDO� DW� 1R�� ���

+DUULVEXUJ� ������ IURP� WKH� RUGHU� HQWHUHG� LQ� WKLV� FODVV� DFWLRQ� RQ� $SULO� ���

������ZKLFK� ����JUDQWHG�VXPPDU\� MXGJPHQW� LQ� IDYRU�RI� WKH� UHSUHVHQWDWLYH

SODLQWLII��DSSHOOHH��0DU\�$QQ�$VFKHU��DQG�DJDLQVW�DSSHOODQW��3,*$������GHQLHG

WKH�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�ILOHG�E\�DSSHOODQW��3,*$��DQG�����RUGHUHG

DSSHOODQW�WR�SD\�WKH�DWWRUQH\V¶�IHHV�DQG�H[SHQVHV�LQFXUUHG�E\�DSSHOOHH���7KH

                                                       
��7KH�3HQQV\OYDQLD�,QVXUDQFH�*XDUDQW\�$VVRFLDWLRQ�$FW��$FW�RI�1RYHPEHU����
������3�/�������1R��������������HW�VHT������3�6��������������HW�VHT���ZDV
UHSHDOHG� E\� WKH� 3HQQV\OYDQLD� 3URSHUW\� 	� &DVXDOW\� ,QVXUDQFH� *XDUDQW\
$VVRFLDWLRQ� $FW�� $FW� RI� 'HFHPEHU� ���� ������ 1R�� ����� �� ����� ��� 3�6�� �
�������� ZKLFK� LV� DSSOLFDEOH� WR� LQVXUHUV� GHFODUHG� LQVROYHQW� DIWHU� 'HFHPEHU
���������
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DSSHDO�DW�1R�������+DUULVEXUJ�������KDV�EHHQ�WDNHQ�IURP�WKH�RUGHU�HQWHUHG

RQ�6HSWHPEHU�����������DV�DPHQGHG�6HSWHPEHU�����������ZKLFK�DZDUGHG

DSSHOOHH�LQWHUHVW�DQG�DGGLWLRQDO�DWWRUQH\V¶�IHHV�LQ�WKH�DPRXQW�RI������������

)RU� UHDVRQV� DSSHDULQJ� KHUHLQDIWHU�� ZH� DUH� FRQVWUDLQHG� WR� YDFDWH� DQG

UHPDQG�

$SSHOOHH�� 0DU\� $QQ� $VFKHU�� FRPPHQFHG� WKH� LQVWDQW� FODVV� DFWLRQ

OLWLJDWLRQ�DJDLQVW�WKH�3HQQV\OYDQLD�,QVXUDQFH�*XDUDQW\�$VVRFLDWLRQ��3,*$��E\

ZULW�RI�VXPPRQV�ILOHG�RQ�-DQXDU\�����������$SSHOOHH�LV�WKH�DGPLQLVWUDWUL[�RI

WKH�HVWDWH�RI�KHU�VRQ��*DU\�:DOOHU�$VFKHU��³LQVXUHG�GHFHGHQW´���ZKR�GLHG�RQ

$SULO� ���� ������ LQ� D�PRWRU� YHKLFOH� DFFLGHQW�� � $W� WKH� WLPH� RI� WKH� DFFLGHQW�

*DU\�$VFKHU��D�UHVLGHQW�RI�3HQQV\OYDQLD��ZDV�DQ�LQVXUHG�XQGHU�DQ�LQVXUDQFH

SROLF\� LVVXHG� E\� 6WDWH� $XWRPRELOH� ,QVXUDQFH� $VVRFLDWLRQ� �³6WDWH� $XWR´�� LQ

FRQIRUPLW\�ZLWK�WKH�SURYLVLRQV�RI�WKH�QRZ�UHSHDOHG�1R�)DXOW�$FW�� �$SSHOOHH

ILOHG�WKH�LQVWDQW�FODVV�DFWLRQ�DJDLQVW�3,*$�WR�UHFRYHU�XQSDLG�MXGJPHQWV�DQG

FRXQVHO�IHHV�DZDUGHG�LQ�D�SULRU�FODVV�DFWLRQ�VXLW�DJDLQVW�6WDWH�$XWR�IRU�WKH

UHFRYHU\� RI� SRVWPRUWHP� ZRUN� ORVV� EHQHILWV�� QDPHO\�� (EHUVROH� Y�� 6WDWH

$XWR�,QVXUDQFH�$VVQ���1R�������6������&�3��'DXSK���

7KH� (EHUVROH� FDVH� ZDV� FRPPHQFHG� E\� WKH� ILOLQJ� RI� D� FRPSODLQW� LQ

'DXSKLQ�&RXQW\�RQ�$XJXVW����������� �2Q�-XO\�����������WKH�GLVWLQJXLVKHG

-XGJH� :DUUHQ� *�� 0RUJDQ� JUDQWHG� WKH� PRWLRQ� IRU� FODVV� FHUWLILFDWLRQ� ZLWK

'DYLG�:��(EHUVROH�DV�UHSUHVHQWDWLYH�SODLQWLII�DQG�GHVLJQDWHG�WZR�VXEFODVVHV

RI� SODLQWLIIV�� ERWK� FRPSULVHG� RI� WKH� HVWDWHV� RI� GHFHGHQWV� WKDW� KDG� QRW
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UHFHLYHG� ZRUN� ORVV� EHQHILWV�� � %\� RUGHU� GDWHG� 1RYHPEHU� ���� ������ -XGJH

0RUJDQ� JUDQWHG� WKH� PRWLRQ� RI� 6WDWH� $XWR� IRU� VXPPDU\� MXGJPHQW� DJDLQVW

SODLQWLII�(EHUVROH�� ILQGLQJ� WKDW�WKH�FODLP�RI�SODLQWLII�(EHUVROH�ZDV�EDUUHG�E\

WKH�VWDWXWH�RI�OLPLWDWLRQV�VLQFH�LW�KDG�QRW�EHHQ�ILOHG�ZLWKLQ�WZR�\HDUV�RI�WKH

ODVW�SD\PHQW�RI�QR�IDXOW�EHQHILWV�DULVLQJ�RWKHU�WKDQ�IURP�GHDWK�� �7KH�FRXUW

IRXQG� WKDW� SODLQWLII� (EHUVROH� KDG� UHFHLYHG� WKH� ODVW� SD\PHQW� RI� QR� IDXOW

EHQHILWV�RQ�-XO\�����������DQG�KDG�IDLOHG� WR� ILOH�KLV� FODLP�SULRU� WR� -XO\����

������DV�UHTXLUHG�E\����3�6�������������F�����UHSHDOHG�HIIHFWLYH�2FWREHU���

������� +RZHYHU�� -XGJH� 0RUJDQ� HQWHUHG� D� IXUWKHU� RUGHU� RQ� 1RYHPEHU� ���

������JUDQWLQJ�WKH�PRWLRQ�RI�0DU\�$QQ�$VFKHU�WR�LQWHUYHQH�DV�UHSUHVHQWDWLYH

SODLQWLII�� �7KH�FRXUW� UXOHG� WKDW�� GHVSLWH� WKH� IDFW� WKDW� WKH� DFFLGHQW� LQYROYLQJ

0UV��$VFKHU¶V� VRQ�KDG�RFFXUUHG�PRUH� WKDQ�IRXU�\HDUV�EHIRUH� WKH�(EHUVROH

VXLW�KDG�EHHQ�ILOHG��WKH�VWDWXWH�RI�OLPLWDWLRQV�DV�WR�SODLQWLII�$VFKHU�KDG�EHHQ

WROOHG�E\�WKH�ILOLQJ�RI�WKH�FRPSODLQW�LQ�*DERYLW]�Y��6WDWH�$XWR�,QVXUDQFH

$VV¶Q��� ���� $��G� ���� �3D�6XSHU�� ������� DOOR�� GHQLHG�� ���� 3D�� ����� ���

$��G������������ZKLFK�KDG�EHHQ�ILOHG�RQ�-XQH�����������DQG�WHUPLQDWHG�RQ

2FWREHU� ���� ������� � 6WDWH� $XWR� ILOHG� D�PRWLRQ� IRU� VWD\� RI� SURFHHGLQJV� RQ

                                                       
�� ,Q�*DERYLW]�Y��6WDWH�$XWR�,QVXUDQFH�$VV¶Q�������$��G������3D�6XSHU�
�������DOOR��GHQLHG������3D�����������$��G������������WKLV�&RXUW�DIILUPHG
WKH� RUGHU� RI� -XGJH� 0RUJDQ� ZKLFK� UHYRNHG� FODVV� FHUWLILFDWLRQ� DQG� HQWHUHG
VXPPDU\�MXGJPHQW�LQ�IDYRU�RI�6WDWH�$XWR�DQG�DJDLQVW�SODLQWLII�*DERYLW]�XSRQ
ILQGLQJ� WKH�FODLP�RI� SODLQWLII�*DERYLW]� WR�KDYH�EHHQ� WLPH�EDUUHG�� �:H�QRWH
WKDW�*DERYLW]�ZDV�GHWHUPLQHG�LQ�(EHUVROH�QRW�WR�KDYH�WROOHG�WKH�VWDWXWH�RI
OLPLWDWLRQV�DV�WR�SODLQWLII�(EHUVROH��DV�*DERYLW]�ZDV�ILOHG�DOPRVW�D�\HDU�DIWHU
WKH�VWDWXWH�RI�OLPLWDWLRQV�IRU�SODLQWLII�(EHUVROH�KDG�H[SLUHG�
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2FWREHU�����������EDVHG�RQ�WKH�RUGHU�RI�WKH�'HSDUWPHQW�RI�,QVXUDQFH�RI�WKH

6WDWH�RI�,QGLDQD�HQWHUHG�2FWREHU������������ZKLFK�SODFHG�LW�LQ�UHFHLYHUVKLS

XQGHU� WKH� VXSHUYLVLRQ� RI� D� UHKDELOLWDWRU�� � 7KLV� PRWLRQ� ZDV� VXEVHTXHQWO\

GHQLHG���DQG�FRXQVHO�IRU�6WDWH�$XWR�ZDV�SHUPLWWHG�WR�ZLWKGUDZ�E\�RUGHU�RI

WKH�OHDUQHG�-XGJH�+HUEHUW�$��6FKDIIQHU�RQ�2FWREHU�����������7KLV�RUGHU�DOVR

UHPRYHG� WKH�(EHUVROH� FDVH� IURP�WKH�1RYHPEHU��������FLYLO� WULDO� OLVW�� �7KH

FDVH�SURFHHGHG� WR� WULDO��KRZHYHU�� LQ� -DQXDU\�RI������� DQG� LW� LV� XQGLVSXWHG

WKDW� GHIHQGDQW� 6WDWH� $XWR�� ZKLFK� ZDV� WKHQ� LQ� UHFHLYHUVKLS�� ZDV� QRW

UHSUHVHQWHG�E\�FRXQVHO�DW�WULDO���-XU\�YHUGLFWV�ZHUH�UHWXUQHG�VHWWLQJ�IRUWK�WKH

DPRXQW� RI� ZRUN� ORVV� EHQHILWV� DQG� LQWHUHVW� GXH� HDFK� FODVV� PHPEHU�� 7KH

                                                       
��:H�QRWH�WKDW�WKH�RUGHU�RI�WKH�0DULRQ�&RXQW\�&LUFXLW�&RXUW�RI�WKH�6WDWH�RI
,QGLDQD��ILOHG�2FWREHU�����������ZKLFK�LV�FRQWDLQHG�LQ�WKH�UHFRUG�DV�SDUW�RI
³([KLELW� &´� WR� WKH�PRWLRQ� IRU� VXPPDU\� MXGJPHQW� RI� DSSHOODQW� 3,*$�� LQWHU
DOLD��HQMRLQHG�DOO�6WDWH�$XWR�SROLF\KROGHUV��LQVXUHG��FUHGLWRUV��HWF�����IURP�WKH
FRPPHQFHPHQW� DQG� SURVHFXWLRQ� RI� FODVV� DFWLRQ� VXLWV� DJDLQVW� RU� LQYROYLQJ
6WDWH� $XWR�� � 0RUHRYHU�� WKH� RUGHU� VWDWHG� WKDW� DQ\� SHUVRQ� ³VHHNLQJ� WR
FRPPHQFH��SURVHFXWH�RU�FRQWLQXH´�DQ\�VXFK�VXLW�³LV�GLUHFWHG�WR�GR�VR�LQ�WKLV
FRXUW� DV� SDUW� RI� WKH� UHKDELOLWDWLRQ� SURFHHGLQJ�� RU� ���� WR� VHHN� OHDYH� RI� WKLV
FRXUW�WR�LQVWLWXWH�RU�SURVHFXWH�VXFK�DFWLRQ�RU�SURFHHGLQJ�HOVHZKHUH�ZLWK�SULRU
QRWLFH�JLYHQ�WR�WKH�UHKDELOLWDWRU�DQG�KLV�FRXQVHO�´��$SSHOOHH�$VFKHU�FRQWHQGV
WKDW�QRWLFH�ZDV�SURYLGHG�WR�6WDWH�$XWR�DV�ZHOO�DV�WR�WKH�*HQHUDO�&RXQVHO�RI
WKH�,QGLDQD�,QVROYHQF\�2IILFH�DQG�WKDW�LW�ZDV�WKH�GXW\�RI�WKH�UHKDELOLWDWRU�WR
UHTXHVW�D�VWD\�LQ�3HQQV\OYDQLD�

�� 1HLWKHU� WKH� PRWLRQ� IRU� VWD\� RI� SURFHHGLQJV� QRU� WKH� GLVSRVLWLRQ� RI� WKLV
PRWLRQ�DUH�UHIOHFWHG�RQ�WKH�GRFNHW��KRZHYHU�WKH�PRWLRQ�LV�FRQWDLQHG�LQ�WKH
UHFRUG�DV�³([KLELW�&´�WR�WKH�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�RI�DSSHOODQW�3,*$
DQG� WKH� GHQLDO� RI� WKLV� PRWLRQ� LV� QRWHG� LQ� WKH� DSSOLFDWLRQ� WR� ZLWKGUDZ� DV
FRXQVHO��ZKLFK� LV� FRQWDLQHG� LQ� WKH� UHFRUG� DV� ³([KLELW�'´� LQ� WKH�PRWLRQ� IRU
VXPPDU\�MXGJPHQW�RI�DSSHOODQW�3,*$��DQG� LV�DOVR�QRWHG�ZLWKLQ� WKH�PRWLRQ
IRU� VXPPDU\� MXGJPHQW� LWVHOI�� � $SSHOOHH� DFNQRZOHGJHV�� LQ� KHU� EULHI� EHIRUH
WKLV�&RXUW��WKDW�WKH�PRWLRQ�IRU�VWD\�ZDV�ILOHG�RQ�RU�DERXW�2FWREHU����������
DQG�ZDV�VXEVHTXHQWO\�GHQLHG�E\�-XGJH�6FKDIIQHU�
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HPLQHQW�-XGJH�-HDQQLQH�7XUJHRQ��E\�RUGHU�RI�)HEUXDU\����������RUGHUHG����

WKDW� WKH� YHUGLFWV� IURP�WULDO� EH� UHFRUGHG� E\� WKH� SURWKRQRWDU\�� DQG� ���� WKDW

SODLQWLIIV�SD\�SUR�UDWD�WKH�SDUDOHJDO�DQG�RXW�RI�SRFNHW�H[SHQVHV�RI�SODLQWLIIV¶

FRXQVHO�� � $� IHZ� ZHHNV� WKHUHDIWHU�� RQ� )HEUXDU\� ���� ������ -XGJH� 7XUJHRQ

RUGHUHG�6WDWH�$XWR�WR�SD\�������������LQ�SODLQWLIIV¶�DWWRUQH\V¶�IHHV���,W�LV�QRW

GLVSXWHG� WKDW� WHQ� PRQWKV� ODWHU� 6WDWH� $XWR� ZDV� GHFODUHG� LQVROYHQW� E\� WKH

,QGLDQD�,QVXUDQFH�&RPPLVVLRQHU�RQ�'HFHPEHU����������

$V�QRWHG�DERYH�� WKH� LQVWDQW� DFWLRQ� DJDLQVW� 3,*$�ZDV� FRPPHQFHG�RQ

-DQXDU\����������E\�ZULW�RI�VXPPRQV��ZLWK�0DU\�$QQ�$VFKHU��ZKR�KDG�EHHQ

QDPHG� UHSUHVHQWDWLYH� SODLQWLII� LQ�(EHUVROH�� DJDLQ� DFWLQJ� DV� UHSUHVHQWDWLYH

SODLQWLII�� � $SSHOOHH� $VFKHU� ILOHG� D� PRWLRQ� IRU� FODVV� DFWLRQ� FHUWLILFDWLRQ� RQ

2FWREHU������������3ULRU�WR�DQ\�UXOLQJ�RQ�WKH�PRWLRQ�IRU�FODVV�FHUWLILFDWLRQ�

DSSHOODQW� 3,*$� ILOHG� D� PRWLRQ� IRU� VXPPDU\� MXGJPHQW� RQ� 1RYHPEHU� ���

������DQG�D�EULHI�LQ�VXSSRUW�WKHUHRI�RQ�'HFHPEHU������������3,*$�DUJXHG�

HVVHQWLDOO\��WKDW�WKH�FODLP�RI�SODLQWLII�$VFKHU� IRU�ZRUN�ORVV�EHQHILWV�KDG�QRW

EHHQ�ILOHG�ZLWKLQ�WKH�WZR�\HDU�VWDWH�RI�OLPLWDWLRQV�ZKLFK�EHJDQ�WR�UXQ�XQGHU

WKH� 1R� )DXOW� $FW� RQ� 1RYHPEHU� ��� ������ WKH� GDWH� RI� WKH� ODVW� SD\PHQW� RI

EHQHILWV�IRU�ORVV�DULVLQJ�RWKHU�WKDQ�IURP�GHDWK�� �3,*$�IXUWKHU�DVVHUWHG�WKDW

WKH�*DERYLW]� DFWLRQ� GLG� QRW� VHUYH� WR� WROO� WKH� VWDWXWH� RI� OLPLWDWLRQV� DV� WR

SODLQWLII�$VFKHU��VLQFH�WKH�FRPSODLQW�LQ�*DERYLW]�ZDV�LQYDOLG�RQ�LWV�IDFH�VLQFH

WKH�DYHUPHQWV�WKHUHLQ� UHYHDOHG�WKDW� WKH�DFWLRQ�ZDV�WLPH�EDUUHG�� �$SSHOOHH

$VFKHU� ILOHG�D�FURVV�PRWLRQ� IRU� VXPPDU\� MXGJPHQW�RQ� -DQXDU\���������� LQ
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ZKLFK�VKH�DUJXHG�WKDW�WKH�FODLPV�DW�LVVXH�KDG�EHHQ�ILQDOO\�OLWLJDWHG�DJDLQVW

6WDWH�$XWR�DQG�WKDW�3,*$�KDG�D�VWDWXWRU\�REOLJDWLRQ�WR�SD\�WKRVH�FODLPV�ZLWK

DFFUXHG�LQWHUHVW�DQG�DWWRUQH\V¶�IHHV�

7KH� GLVWLQJXLVKHG� -XGJH� /DZUHQFH� )�� &ODUN�� -U��� E\� RUGHU� GDWHG

)HEUXDU\����������JUDQWHG�WKH�PRWLRQ�RI�DSSHOOHH�IRU�FODVV�FHUWLILFDWLRQ��DQG

WKH� FURVV�PRWLRQV� IRU� VXPPDU\� MXGJPHQW�ZHUH� DUJXHG� EHIRUH� DQ� HQ� EDQF

SDQHO�RI�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�'DXSKLQ�&RXQW\�RQ�0DUFK����������

7KDW� FRXUW�� RQ�$SULO� ���� ������ LVVXHG�DQ�RUGHU� DQG�RSLQLRQ� LQ�ZKLFK� LW� ���

LQFRUSRUDWHG�WKH�RSLQLRQ�JUDQWLQJ�FODVV�FHUWLILFDWLRQ������JUDQWHG�WKH�PRWLRQ

IRU� VXPPDU\� MXGJPHQW� RI� DSSHOOHH� $VFKHU� DQG� ���� GHQLHG� WKH� PRWLRQ� IRU

VXPPDU\� MXGJPHQW� ILOHG� E\� DSSHOODQW� 3,*$�� � 7KH� SDUWLHV�ZHUH� GLUHFWHG� WR

FRPSO\�ZLWK�WKH�RUGHUV�RI�-XGJH�7XUJHRQ�RI�)HEUXDU\����������DQG�)HEUXDU\

����������DQG�DSSHOOHH�ZDV�JUDQWHG�OHDYH�WR�VXEPLW�UHTXHVWV�IRU�DGGLWLRQDO

LQWHUHVW�� DWWRUQH\V¶� IHHV� DQG� FRVWV�� � $SSHOOHH� ILOHG� D� PRWLRQ� IRU� DGGLWLRQDO

LQWHUHVW�� DWWRUQH\V¶� IHHV� DQG� FRVWV� RQ� 0D\� ���� ������ DQG� E\� RUGHU� GDWHG

6HSWHPEHU� ���� ������ DQG� DPHQGHG� 6HSWHPEHU� ���� ������ -XGJH� &ODUN

RUGHUHG�3,*$�WR�SD\�LQWHUHVW�DW�WKH�UDWH�RI�����SHU�DQQXP�RQ�WKH�DPRXQW

RI�WKH�YHUGLFWV�LQ�(EHUVROH�IURP�WKH�GDWHV�GHWHUPLQHG�E\�WKH�MXU\�XS�WR�WKH

GDWH� RI� SD\PHQW�� H[FOXGLQJ� WKH� SHULRG� RI� 6WDWH� $XWR¶V� UHFHLYHUVKLS� IURP

2FWREHU� ���� ������ XQWLO� LW� ZDV� GHFODUHG� LQVROYHQW� RQ�'HFHPEHU� ���� �����

7KH�FRXUW�DOVR�RUGHUHG�3,*$�WR�SD\�DGGLWLRQDO�DWWRUQH\V¶�IHHV�LQ�WKH�DPRXQW

RI������������



-��$��������

�����

7KH�RUGHU�RI�$SULO�����������JUDQWLQJ� VXPPDU\� MXGJPHQW� LQ� IDYRU� RI

DSSHOOHH� LV� WKH�VXEMHFW�RI� WKH� DSSHDO� DW�1R�� ����+DUULVEXUJ������� DQG� WKH

RUGHUV� RI� 6HSWHPEHU� ���� ������ DQG� 6HSWHPEHU� ���� ������ SURYLGLQJ� IRU

LQWHUHVW� DQG� DWWRUQH\V¶� IHHV�� DUH� WKH� VXEMHFW� RI� WKH� DSSHDO� DW� 1R�� ����

+DUULVEXUJ������

,���$33($/�12������+$55,6%85*�����

3HQQV\OYDQLD� ,QVXUDQFH� *XDUDQW\� $VVRFLDWLRQ� �³3,*$´��� DSSHOODQW� DW

1R������+DUULVEXUJ�������KDV�IUDPHG�WKH�IROORZLQJ�TXHVWLRQV�IRU�RXU�UHYLHZ�

$�� ,V� WKH� 3HQQV\OYDQLD� 3URSHUW\� DQG� &DVXDOW\� ,QVXUDQFH
*XDUDQW\� $VVRFLDWLRQ� �³3,*$´�� GHHPHG� WR� EH� 6WDWH
$XWRPRELOH� ,QVXUDQFH� $VVRFLDWLRQ� �³6WDWH� $XWR´�� LQ� WKH
LQVWDQW� FDVH� VXFK� WKDW� 3,*$� LV� REOLJDWHG� WR� SD\� WKH
MXGJPHQWV�DV�DGMXGLFDWHG�DJDLQVW�6WDWH�$XWR�LQ�WKH�FDVH
RI�(EHUVROH�Y��6WDWH�$XWR��,QV��$VV¶Q"

���'LG�WKH�WULDO�FRXUW�HUU�LQ�KROGLQJ�WKDW�LW�ZDV�ERXQG
XQGHU� WKH� UXOH� RI� FRRUGLQDWH� MXULVGLFWLRQ� E\� WKH
GHFLVLRQV� RI� WKH� +RQRUDEOH� :DUUHQ� *�� 0RUJDQ� ZLWK
UHVSHFW�WR�6WDWH�$XWR�LQ�(EHUVROH"

���:DV� LW� HUURQHRXV� IRU� WKH� WULDO� FRXUW� WR� KROG� WKDW
WKH� GRFWULQH� RI� UHV� MXGLFDWD� SUHFOXGHV� 3,*$� IURP
DVVHUWLQJ� WKH� VWDWXWH� RI� OLPLWDWLRQV� GHIHQVH� LQ� WKH
LQVWDQW�FDVH"

���'LG� WKH� WULDO� FRXUW� HUU� LQ�KROGLQJ� WKDW�0DWXV]� Y�
6DIHJXDUG�0XW��,QV��&R�������3D�6XSHU�� ����� ���
$��G�������������SUHFOXGHV�3,*$�IURP�DUJXLQJ�WKDW�LW
VKRXOG�QRW�EH�KHOG�UHVSRQVLEOH�IRU�WKH�REOLJDWLRQV�RI
6WDWH�$XWR�DV�GHWHUPLQHG�LQ�(EHUVROH"

%�� 'LG� WKH� (EHUVROH� WULDO� FRXUW� HUU� LQ� LWV� DSSOLFDWLRQ� RI
*DERYLW]�Y��6WDWH�$XWR��,QV��$VV¶Q������3D�6XSHU�����
����$��G������DSSHDO�GHQLHG������3D�����������$��G���
�������� DQG� &XQQLQJKDP� Y�� ,QVXUDQFH� &R�� RI� 1�
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$PHU�������3D�����������$��G�������������FHUW��GHQLHG�
����8�6���������������ZKHQ�LW�JUDQWHG�DSSHOOHHV¶�PRWLRQ
IRU�FODVV�DFWLRQ�FHUWLILFDWLRQ�DQG�ZKHQ�LW�GHWHUPLQHG�WKDW
0DU\�$QQ�$VFKHU�ZDV�D�SURSHU�UHSUHVHQWDWLYH"

���:DV�LW�HUURQHRXV�IRU�WKH�WULDO�FRXUW�LQ�(EHUVROH�WR
XVH� D� SULRU� FODVV� DFWLRQ� WR� WROO� WKH� VWDWXWH� RI
OLPLWDWLRQV�IRU�WKH�(EHUVROH�FODVV�DFWLRQ"

��� 'LG� WKH� (EHUVROH� WULDO� FRXUW� HUU� LQ� GHWHUPLQLQJ
WKDW�WKH�ILOLQJ�RI�WKH�*DERYLW]�FODVV�DFWLRQ�FRPSODLQW
WROOHG� WKH� VWDWXWH� RI� OLPLWDWLRQV� IRU� WKH� SXUSRUWHG
FODVV�PHPEHUV�LQ�(EHUVROH"

���6KRXOG�WKH�(EHUVROH�WULDO�FRXUW�KDYH�KHOG�WKDW�WKH
FODLPV�RI�WZHQW\�RQH�FODVV�PHPEHUV�ZHUH�EDUUHG�E\
WKH� VWDWXWH� RI� OLPLWDWLRQV�� UHJDUGOHVV� RI� WKH� WROOLQJ
HIIHFW�RI�WKH�*DERYLW]�FODVV�DFWLRQ�FRPSODLQW"

&��'LG�WKH� WULDO� FRXUW� LQDSSURSULDWHO\� DSSO\� WKH� DZDUG�RI
DWWRUQH\V�IHHV�LQ�(EHUVROH�DV�DJDLQVW�3,*$"

'��'LG� WKH� WULDO� FRXUW� LQDSSURSULDWHO\�DSSO\� WKH� DZDUG�RI
LQWHUHVW�LQ�(EHUVROH�DV�DJDLQVW�3,*$"

,,��$33($/�12�������+$55,6%85*�����

3,*$��DSSHOODQW�DW�1R�������+DUULVEXUJ�������KDV�IUDPHG�WKH�IROORZLQJ

TXHVWLRQV�IRU�RXU�UHYLHZ�

$�� :DV� WKH� WULDO� FRXUW� LQFRUUHFW� LQ� LWV� DVVHVVPHQW� RI
LQWHUHVW�DJDLQVW�3,*$"

%�� :DV� WKH� WULDO� FRXUW� LQFRUUHFW� LQ� LPSRVLQJ� DGGLWLRQDO
DWWRUQH\¶V� IHHV� XSRQ� 3,*$�� DQG� ZDV� LWV� PHWKRG� RI
FDOFXODWLRQ�LQDSSURSULDWH"

,,,��',6&866,21

$���$33($/�12������+$55,6%85*�����
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2XU� VFRSH� RI� UHYLHZ� RI� DQ� RUGHU� JUDQWLQJ� VXPPDU\� MXGJPHQW� LV

SOHQDU\�

,Q� UHYLHZLQJ� DQ� RUGHU� JUDQWLQJ� D� PRWLRQ� IRU� VXPPDU\
MXGJPHQW�� ZH� PXVW� YLHZ� WKH� UHFRUG� LQ� WKH� OLJKW� PRVW
IDYRUDEOH�WR�WKH�QRQ�PRYLQJ�SDUW\���'RURKRYLFK�Y��:HVW
$PHULFDQ�,QVXUDQFH�&R�������3D�6XSHU�����������$��G
�������������$OO�GRXEWV�DV�WR�WKH�H[LVWHQFH�RI�D�JHQXLQH
LVVXH� RI� PDWHULDO� IDFW� PXVW� EH� UHVROYHG� DJDLQVW� WKH
PRYLQJ�SDUW\���0DUNV�Y��7DVPDQ������3D�����������$��G
���� �������� � 0RUHRYHU�� LQ� VXPPDU\� MXGJPHQW
SURFHHGLQJV�� LW� LV� QRW� WKH� FRXUW¶V� IXQFWLRQ� WR� GHWHUPLQH
WKH� IDFWV�� EXW� RQO\� WR� GHWHUPLQH� LI� DQ� LVVXH� RI�PDWHULDO
IDFW�H[LVWV���*RGOHZVNL�Y��3DUV�0DQXIDFWXULQJ�&R������
3D�6XSHU�� ����� ���� $��G� ���� �������� � 6XPPDU\
MXGJPHQW� VKRXOG� RQO\� EH� JUDQWHG� LQ� WKRVH� FDVHV� ZKLFK
DUH� IUHH� DQG� FOHDU� IURP� GRXEW�� �6SDLQ� Y�� 9LFHQWH�� ���
3D�6XSHU�����������$��G������������

6XPPDU\� MXGJPHQW� LV� SURSHU� RQO\�ZKHUH� WKH� SOHDGLQJV�
GHSRVLWLRQV�� DQVZHUV� WR� LQWHUURJDWRULHV�� DGPLVVLRQV� RI
UHFRUG� DQG� DIILGDYLWV� RQ� ILOH� VXSSRUW� WKH� WULDO� FRXUW¶V
FRQFOXVLRQ� WKDW� QR� JHQXLQH� LVVXH� RI� PDWHULDO� IDFW� H[LVWV
DQG�>WKDW@�WKH�PRYLQJ�SDUW\�LV�HQWLWOHG�WR�MXGJPHQW�DV�D
PDWWHU�RI�ODZ�

$FPH� 0DUNHWV� Y�� )HGHUDO� $UPRUHG� ([SUHVV�� ���� $��G� ������ ����

�3D�6XSHU�� ������� TXRWLQJ� $PHULFDQ� 6WDWHV� ,QV�� &R�� Y�� 0DU\ODQG

&DVXDOW\�&R�������$��G��������������3D�6XSHU����������$FFRUG��0HOORQ�Y�

%DUUH�1DWLRQDO� 'UXJ� &R��� ���� $��G� ����� ���� �3D�6XSHU�� ������� DOOR�

GHQLHG������3D�����������$��G������������

7KH�VWDWXWRU\�SXUSRVH�RI�3,*$�LV�WR�VWDQG�LQ�WKH�SODFH�RI�DQ�LQVROYHQW

LQVXUHU�

7KH� VWDWHG� SXUSRVH� RI� WKH� 3HQQV\OYDQLD� ,QVXUDQFH
*XDUDQW\� $VVRFLDWLRQ� LV� WR� FRYHU� FODLPV� RI� DQ� LQVROYHQW
LQVXUHU������3�6�������������E�����L����)RU�WKLV�UHDVRQ�WKH
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$VVRFLDWLRQ�VKDOO�³EH�GHHPHG�WKH�LQVXUHU�WR�WKH�H[WHQW�RI
LWV� REOLJDWLRQ� RQ� WKH� FRYHUHG� FODLPV� DQG� WR� VXFK� H[WHQW
VKDOO� KDYH� DOO� ULJKWV�� GXWLHV�� DQG� REOLJDWLRQV� RI� WKH
LQVROYHQW� LQVXUHU� DV� LI� WKDW� LQVXUHU� KDG� QRW� EHFRPH
LQVROYHQW�´� � ��� 3�6�� �� ���������E�����LL��� � 7KH� RQO\
OLPLWDWLRQ� SODFHG� XSRQ� DQ� LQMXUHG� SDUW\� LV� WKDW� WKH
$VVRFLDWLRQ¶V�RZQ�OLPLWDWLRQV�RI�OLDELOLW\�DSSO\�UDWKHU�WKDQ
WKRVH� RI� WKH� LQVROYHQW� LQVXUHU�� � 7KXV�� E\� WKH� FOHDU� DQG
XQDPELJXRXV�WHUPV�RI�WKH�VWDWXWH��3,*$�LV�GHHPHG�WR�EH
DQ� LQVXUHU� DQG� LV� SODFHG� LQ� WKH� VWHDG� RI� WKH� LQVROYHQW
LQVXUHU�� ZLWK� DOO� RI� WKDW� LQVXUHU¶V� ULJKWV� DQG� GXWLHV� DQG
REOLJDWLRQV�

'RQHJDO� 0XWXDO� ,QVXUDQFH� &R�� Y�� /RQJ�� ���� 3D�� ����� BBB�� ���� $��G

������������������IRRWQRWHV�RPLWWHG����6HH�DOVR��3�	�)�,QGXVWULHV��,QF�

Y�� 3HQQV\OYDQLD� ,QVXUDQFH� *XDUDQW\� $VV¶Q��� ���� $��G� ����� ���

�3D�6XSHU�� ������� DOOR�� GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������

*XWWPDQ�2LO�&R��Y��3HQQV\OYDQLD�,QVXUDQFH�*XDUDQW\�$VV¶Q�������$��G

������������3D�6XSHU�� �������DOOR�� GHQLHG�� ���� 3D�� ����� ���� $��G�����

�������� � 7KXV�� DSSHOOHH� $VFKHU� FRQWHQGV� WKDW� VLQFH� 3,*$� LV� VWDWXWRULO\

GHHPHG�WR�EH�6WDWH�$XWR�IURP�WKH�WLPH�6WDWH�$XWR�ZDV�GHFODUHG�LQVROYHQW�RQ

'HFHPEHU� ���� ������ 3,*$� LV� EDUUHG�� MXVW� DV� 6WDWH� $XWR� ZRXOG� EH�� IURP

FKDOOHQJLQJ�WKH�XQDSSHDOHG�YHUGLFWV�HQWHUHG�DJDLQVW�6WDWH�$XWR�LQ�(EHUVROH�

$SSHOODQW� DUJXHV�� KRZHYHU�� WKDW� ³3,*$� ZDV� QRW� D� SDUW\� WR� WKH� (EHUVROH

DFWLRQ�� 6WDWH� $XWR� ZDV� XQUHSUHVHQWHG� DW� WULDO� LQ� (EHUVROH�� WKH� (EHUVROH

&RXUW�GLG�QRW�DGGUHVV�WKH�WLPHOLQHVV�RI�DQ\�FODLPV�RWKHU� WKDQ� WKRVH�RI�0U�

(EHUVROH�DQG�0UV��$VFKHU��DQG�WKH�3,*$�$FW�����3�6��������������������ZDV

QRW�DGGUHVVHG�LQ�(EHUVROH�´
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$SSHOODQW� DUJXHV�� DQG� ZH� DJUHH�� WKDW�� SXUVXDQW� WR� 6HFWLRQ

���������E�� RI� WKH� 3HQQV\OYDQLD� ,QVXUDQFH� *XDUDQW\� $VVRFLDWLRQ� $FW�

DSSHOODQW� LV� DXWKRUL]HG� WR� UHTXHVW� WKDW� WKH� (EHUVROH� &RXUW� VHW� DVLGH� WKH

MXGJPHQW� HQWHUHG� DJDLQVW� 6WDWH� $XWR� DQG� DOORZ� DSSHOODQW� WR� SUHVHQW� D

GHIHQVH�RQ� WKH�PHULWV� WR� WKH� FODLPV� DVVHUWHG� E\� DSSHOOHH�� � 7KH� DSSOLFDEOH

6HFWLRQ�SURYLGHV�

�E�� $V� WR� DQ\� FRYHUHG� FODLPV� DULVLQJ� IURP� D� MXGJPHQW
XQGHU� DQ\� GHFLVLRQ�� YHUGLFW� RU� ILQGLQJ� EDVHG� RQ� WKH
GHIDXOW�RI�WKH�LQVROYHQW�LQVXUHU�RU�LWV�IDLOXUH�WR�GHIHQG�DQ
LQVXUHG�� WKH� DVVRFLDWLRQ� HLWKHU� RQ� LWV� RZQ� EHKDOI� RU� RQ
EHKDOI�RI�VXFK�LQVXUHG��PD\�DSSO\�WR�KDYH�VXFK�MXGJPHQW�
RUGHU��GHFLVLRQ��YHUGLFW�RU�ILQGLQJ�VHW�DVLGH�E\�WKH�VDPH
FRXUW� WKDW� PDGH� VXFK� MXGJPHQW�� RUGHU�� GHFLVLRQ�
YHUGLFW� RU� ILQGLQJ� DQG� VKDOO� EH� SHUPLWWHG� WR� GHIHQG
DJDLQVW�VXFK�FODLP�RQ�WKH�PHULWV�

��� 3�6�� �� ���������E��HPSKDVLV� VXSSOLHG���� 6WDWH� $XWR�� ZKLFK� KDG� EHHQ

SODFHG� LQ� UHFHLYHUVKLS� RQ� 2FWREHU� ���� ������ KDG� UHTXHVWHG� D� VWD\� RI

SURFHHGLQJV� RQ� 2FWREHU� ���� ������ ZKLFK�� DIWHU� GHQLDO�� UHVXOWHG� LQ� WKH

ZLWKGUDZDO�RI�FRXQVHO�RQ�2FWREHU������������7KXV��WKH�MXGJPHQW�DURVH�IURP

D�³YHUGLFW����EDVHG�RQ�WKH�GHIDXOW�RI�WKH�LQVROYHQW�LQVXUHU�´�DQG�ZRXOG�DSSHDU

WR�EH�VXEMHFW�WR�D�PRWLRQ�WR�YDFDWH�SXUVXDQW�WR�6HFWLRQ����������E��

$SSHOODQW�DVVHUWV�WKDW�WKH�WULDO�FRXUW�HUUHG�ZKHQ�LW�UHOLHG�RQ�WKH�UXOH�RI

FRRUGLQDWH� MXULVGLFWLRQ� DQG� WKH�GRFWULQH� RI� UHV� MXGLFDWD�DQG�KHOG� WKDW� 3,*$

ZDV� ERXQG� E\� WKH� KROGLQJV� LQ� (EHUVROH� GHVSLWH� 6HFWLRQ� ���������E��

2UGLQDULO\��³MXGJHV�RI�FRRUGLQDWH�MXULVGLFWLRQ�VLWWLQJ�LQ�WKH�VDPH�FDVH�VKRXOG

                                                       
��7KLV�6HFWLRQ�KDV�EHHQ�UHFRGLILHG�DW����3�6�������������E��
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QRW�RYHUUXOH�D�SULRU�GHFLVLRQ�RI�DQRWKHU�MXGJH�RI�WKDW�MXULVGLFWLRQ�´�5LFFLR�Y�

$PHULFDQ�5HSXEOLF�,QVXUDQFH�&R�������3D�������BBB������$��G���������

������� �³FRRUGLQDWH� MXULVGLFWLRQ� UXOH� IDOOV� ZLWKLQ� WKH� µODZ� RI� WKH� FDVH¶

GRFWULQH´����$FFRUG��$OFR�3DUNLQJ�Y��3XEOLF�3DUNLQJ�$XWKRULW\������$��G

����� ���� �3D�6XSHU�� ������� %R\OH� Y�� 6WHLPDQ�� ���� $��G� ������ ����

�3D�6XSHU���������DOOR��GHQLHG������3D�����������$��G������������

,Q� RUGHU� IRU� UHV� MXGLFDWD� WR� EDU� UHOLWLJDWLRQ� RI� DQ� DFWLRQ�
WKHUH�PXVW�EH�FRQFXUUHQFH�RI�IRXU�FRQGLWLRQV�

���,GHQWLW\�RI�WKH�WKLQJV�VXHG�XSRQ�

���,GHQWLW\�RI�WKH�FDXVH�RI�DFWLRQ�

���,GHQWLW\�RI�WKH�SDUWLHV�WR�WKH�DFWLRQ�

���,GHQWLW\�RI�WKH�TXDOLW\�RU�FDSDFLW\�RI�WKH�SDUWLHV�

2QFH�WKH�FRQFXUUHQFH�RI�WKH�LGHQWLWLHV�LV�IRXQG�WR�H[LVW��LW
PXVW� EH� GHWHUPLQHG� ZKHWKHU� WKH� XOWLPDWH� DQG
FRQWUROOLQJ� LVVXHV� KDYH� EHHQ� GHFLGHG� LQ� D� SULRU
SURFHHGLQJ� LQ� ZKLFK� WKH� SUHVHQW� SDUWLHV� DFWXDOO\
KDG� DQ� RSSRUWXQLW\� WR� DSSHDU� DQG� DVVHUW� WKHLU
ULJKWV�

5REHUWV� Y�� (VWDWH� RI� 3XUVOH\�� ���� $��G� ����� ���� �3D�6XSHU�� �����

�FLWDWLRQV�RPLWWHG��HPSKDVLV�VXSSOLHG��

:KLOH� ZH� DUH� QRW� FRQYLQFHG� WKDW� WKH� FRRUGLQDWH� MXULVGLFWLRQ� UXOH� LV

DSSOLFDEOH� WR�WKH� LQVWDQW�FDVH�VLQFH�WKH� LVVXH�RI�WKH� OLDELOLW\�RI�3,*$� LV� QRW

LGHQWLFDO� WR� WKH� LVVXHV� SUHVHQWHG� WR� WKH� WULDO� MXGJH� LQ� (EHUVROH�� WKH
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OHJLVODWXUH� KDV� VSHFLILFDOO\� DGGUHVVHG� WKH� TXHVWLRQ� RI� ZKHWKHU� 3,*$� PD\

UHOLWLJDWH�LVVXHV�ZKLFK�ZRXOG�RWKHUZLVH�DSSHDU�WR�EH�ILQDOO\�OLWLJDWHG��

,QVWDQWO\��DSSHOODQW�3,*$�DVVHUWV�WKDW�WKH�(EHUVROH�&RXUW�HUUHG�LQ�LWV

GHFLVLRQ�WKDW�WKH�SULRU� FODVV�DFWLRQ�RI�*DERYLW]�Y��6WDWH�$XWR�,QVXUDQFH

$VV¶Q��� VXSUD�� WROOHG� WKH� VWDWXWH� RI� OLPLWDWLRQV� LQ� (EHUVROH�� � $SSHOODQW

IXUWKHU� DUJXHV� WKDW�� VLQFH� DSSHOOHH� $VFKHU� ODVW� UHFHLYHG� QR� IDXOW� EHQHILWV

IURP�ORVVHV�DULVLQJ�RWKHU�WKDQ� IURP�GHDWK�RQ�1RYHPEHU���������� WKH� WZR�

\HDU� VWDWXWH� RI� OLPLWDWLRQV� XQGHU� ��� 3�6�� �� ���������F��UHSHDOHG� �����

ZRXOG�KDYH�H[SLUHG�RQ�1RYHPEHU����������DSSUR[LPDWHO\�RQH�\HDU�DQG�QLQH

PRQWKV�EHIRUH�(EHUVROH�ZDV�ILOHG�RQ�$XJXVW������������$SSHOODQW�FRQWHQGV

WKDW�WKH�(EHUVROH�&RXUW�HUUHG�LQ�KROGLQJ�WKDW�WKH�*DERYLW]�FDVH�WROOHG�WKH

VWDWXWH� RI� OLPLWDWLRQV� EHFDXVH�� XQGHU� &XQQLQJKDP� Y�� ,QVXUDQFH� &R�� RI

1RUWK�$PHULFD������3D�����������$��G�������������FHUW��GHQLHG������8�6�

����������6�&W����������/�(G��G�������������D�FRPSODLQW�PXVW�EH�YDOLG�RQ

LWV�IDFH�WR�WROO�WKH�VWDWXWH�RI�OLPLWDWLRQV���7KHUHIRUH��ZLWKRXW�WKH�WROOLQJ�HIIHFW

RI�*DERYLW]��WKH�FODLP�RI�DSSHOOHH�$VFKHU�LQ�(EHUVROH�ZDV�WLPH�EDUUHG�DQG

                                                       
�� 0RUHRYHU�� WKH� GHFLVLRQ� RI� WKLV� &RXUW� LQ�0DWXV]� Y�� 6DIHJXDUG� 0XWXDO
,QVXUDQFH�&R�������$��G������3D�6XSHU���������GLVFXVVHG� LQIUD��GRHV�QRW
SUHFOXGH� DSSHOODQW� IURP� DVVHUWLQJ� DQ� DIILUPDWLYH� GHIHQVH� UHJDUGLQJ� WKH
VWDWXWH� RI� OLPLWDWLRQV�� � ,Q�0DWXV]�� 3,*$� GLG� QRW� DVVHUW� WKH� GHIHQVH�� DQG
DUJXHG� RQO\� WKDW� LW� ZDV� QRW� REOLJHG� WR� SD\� DWWRUQH\V¶� IHHV�� FRVWV�� DQG
LQWHUHVW�� � 0RUHRYHU�� WKH� LQVROYHQW� LQVXUHU� LQ� 0DWXV]� ZDV� SODFHG� XQGHU
VXVSHQVLRQ�DIWHU�WKH�DUELWUDWLRQ�KHDULQJ�DW�ZKLFK� LW�ZDV�KHOG� OLDEOH� IRU� WKH
FODLPV�DW�LVVXH���&RQYHUVHO\��WKH�LQVROYHQW�LQVXUHU�LQ�WKH�FDVH�DW�EDU��QDPHO\
6WDWH�$XWR��ZDV�XQGHU�WKH�VXSHUYLVLRQ�RI�D�UHKDELOLWDWRU�SULRU�WR�WULDO�DQG��DV
QRWHG� DERYH�� ZDV� XQDEOH� WR� DSSHDU� RU� SUHVHQW� DQ\� GHIHQVH� DW� WULDO� RU
XQGHUWDNH�DQ�DSSHDO�IURP�WKH�MXGJPHQW�HQWHUHG�RQ�WKH�YHUGLFW�
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FRQVHTXHQWO\�DSSHOOHH�$VFKHU�FRXOG�QRW�EH�D�SURSHU�FODVV�UHSUHVHQWDWLYH�DQG

WKH� WULDO� FRXUW� LQ� WKH� LQVWDQW� FDVH� VKRXOG� KDYH� GHQLHG� FODVV� DFWLRQ

FHUWLILFDWLRQ�IRU�WKLV�UHDVRQ���,Q�WKH�DOWHUQDWLYH��DSSHOODQW�DUJXHV�WKDW��HYHQ�LI

WKH�*DERYLW]�DFWLRQ�SURSHUO\� WROOHG� WKH� VWDWXWH� RI� OLPLWDWLRQV� LQ�(EHUVROH�

WKH� (EHUVROH� &RXUW� HUUHG� LQ� WKDW� HOHYHQ� FODLPV� LQ� (EHUVROH� ZHUH� WLPH

EDUUHG�SULRU�WR�WKH�ILOLQJ�RI�*DERYLW]��DQG�WHQ�DGGLWLRQDO�FODLPV�LQ�(EHUVROH

EHFDPH� WLPH�EDUUHG� GXULQJ� WKH� SHULRG� EHWZHHQ� WKH� GHFHUWLILFDWLRQ� RI

*DERYLW]� E\� -XGJH� 0RUJDQ� DQG� WKH� ILOLQJ� RI� WKH� (EHUVROH� DFWLRQ�� � :H

EHOLHYH� WKDW� WKH� H[SUHVV� SURYLVLRQV� RI� WKH� 3,*$� $FW�� DV� ZHOO� DV� WKH� SXEOLF

SROLF\�XQGHUO\LQJ�WKH�$FW��UHTXLUH�WKDW�ZH�YDFDWH�WKH�MXGJPHQW�HQWHUHG�XSRQ

WKH� MXU\� YHUGLFW� DQG� UHPDQG� WR� SHUPLW� DSSHOODQW� ³WR� GHIHQG� DJDLQVW� VXFK

FODLPV�RQ�WKH�PHULWV�´

$SSHOODQW�IXUWKHU�FKDOOHQJHV�WKH�DZDUG�RI�DWWRUQH\V¶�IHHV�DQG�LQWHUHVW

LQ�(EHUVROH��DV�ZHOO�DV�WKH�UHVSHFWLYH�PHWKRGV�RI�FDOFXODWLRQ��,Q�0DWXV]�Y�

6DIHJXDUG�0XWXDO� ,QVXUDQFH� &R��� ���� $��G� ���� �3D�6XSHU�� ������� WKLV

&RXUW� GHWHUPLQHG� WKDW� WKH� 3,*$� $FW� PXVW� EH� UHDG� LQ� FRQFHUW� ZLWK� WKH

DSSOLFDEOH� 1R� )DXOW� ,QVXUDQFH� $FW� VR� WKDW�� LQ� RUGHU� WR� PDNH� WKH� XQSDLG

FODLPDQW� ZKROH�� 3,*$� LV� UHVSRQVLEOH� QRW� RQO\� IRU� WKH� XQGHUO\LQJ� LQVXUDQFH

FODLP�RI�WKH�LQVROYHQW�FRPSDQ\��EXW�DOVR�IRU�DWWRUQH\V¶�IHHV�DQG�LQWHUHVW�

,I�ZH�LQWHUSUHW�WKH�3,*$�$FW�DQG�1R�IDXOW�,QVXUDQFH�$FW�DV
UHODWLQJ� WR� WKH� VDPH� FODVV� RI� SHUVRQV� ±� YLFWLPV� RI
DFFLGHQWDO� LQMXULHV�� WKH\� ZRXOG� EH� FRQVWUXHG� LQ� SDUL
PDWHULD�DQG�WKH�WZR�VWDWXWHV�VKRXOG�EH�FRQVWUXHG�DV�RQH�
�� 3D�&�6�� �� ������ 6WDWXWHV� LQ� 3DUL� 0DWHULD�� � 7KXV�
SURYLVLRQV�RI�WKH�QR�IDXOW�ODZ�IRU�WKH�SD\PHQW�RI�FRXQVHO
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IHHV�� FRVWV� DQG� LQWHUHVW� FDQ�EH� UHDG� LQ� FRQFHUW�ZLWK� WKH
3,*$�SURYLVLRQ�ZKLFK�VWDWHV�DV�LWV�SXUSRVH�³7R�SURYLGH�D
PHDQV� IRU� SD\PHQW� RI� FRYHUHG� FODLPV�� «� DQG� WR� DYRLG
ILQDQFLDO� ORVV� WR� FODLPDQWV� «� DV� D� UHVXOW� RI� >LQVXUHU@
LQVROYHQF\�´�WKXV�UHTXLULQJ�WKDW�ZH�DOORZ�IRU�WKH�SD\PHQW
RI� VXFK� DGGLWLRQDO� EHQHILWV� WR� WKH� FODLPDQW�� � 0RUHRYHU�
RQH�FDQ�DVVXPH�WKDW�WKH�LQVXUHU�IDFHG�ZLWK�LQVROYHQF\�LV
PRUH� OLNHO\� WR� UHVLVW� WKH� SD\PHQW� RI� FODLPV�� WKHUHE\
GHOD\LQJ�WKH�SD\PHQW�RI�WKH�FODLPV�DQG�RIWHQ�IRUFLQJ�WKH
FODLPDQW� WR� VHFXUH� FRXQVHO� WR� DVVHUW� WKH� FODLP�� � 8QGHU
WKHVH�FLUFXPVWDQFHV��IHHV�DQG�LQWHUHVW�FOHDUO\�DULVH�RXW�RI
WKH� FODLP� DQG� PXVW� EH� UHFRXSHG� LQ� RUGHU� WR� DOORZ� WKH
FODLPDQW� WR� ³DYRLG� ILQDQFLDO� ORVV´� DV� D� UHVXOW� RI� WKH
LQVROYHQF\�� � 7KH� ODZ� FUHDWLQJ� 3,*$� SURYLGHV� WKDW� WKH
DVVRFLDWLRQ� VKDOO� EH� ³GHHPHG� WKH� LQVXUHU´� DQG� KDYH� ³DOO
ULJKWV�� GXWLHV�� DQG� REOLJDWLRQV� RI� WKH� LQVROYHQW� LQVXUHU�´
7R� QRZ� GHQ\� DSSHOOHH� SURSHUO\� DVVHVVHG� DWWRUQH\� IHHV�
FRVWV� DQG� LQWHUHVW� ZRXOG�� ZH� WKLQN�� LPSURSHUO\� H[FXVH
3,*$� IURP� LWV� IXOO� VWDWXWRULO\� LPSRVHG� GXWLHV� DQG
REOLJDWLRQV�

0DWXV]� Y�� 6DIHJXDUG�0XWXDO� ,QVXUDQFH� &R��� VXSUD�� ���� $��G� DW� ����

7KXV�� VKRXOG� 3,*$� EH� IRXQG� OLDEOH� IRU� WKH� LQVXUDQFH� FODLPV� LQ� WKH� LQVWDQW

PDWWHU�� DSSHOOHH� ZRXOG� EH� HQWLWOHG� WR� ³SURSHUO\� DVVHVVHG� DWWRUQH\V¶� IHHV�

FRVWV�� DQG� LQWHUHVW�´� ,G�� DW� BBB�� � ,QVWDQWO\�� KRZHYHU�� DSSHOODQW� 3,*$� ZDV

QHYHU�DIIRUGHG�WKH�RSSRUWXQLW\�WR�DUJXH�WKH�VWDWXWH�RI�OLPLWDWLRQV�GHIHQVH�RU

WKH� DOOHJHG� XQUHDVRQDEOHQHVV� RI� WKH� XVH� RI� D� PXOWLSOLHU� LQ� FDOFXODWLQJ

DWWRUQH\V¶�IHHV�LQ�(EHUVROH���$FFRUGLQJO\��WKHVH�LVVXHV�PD\�EH�SUHVHQWHG�WR

WKH�FRXUW�XSRQ�UHPDQG����6HH��/HH�Y��6DIHJXDUG�0XWXDO�,QVXUDQFH�&R��

                                                       
��:H�GHFOLQH��DV�DSSHOOHH�VXJJHVWV��WR�YLHZ�WKH�LQLWLDO�RUGHU�RI�WKH�WULDO�FRXUW
DV�LQWHUORFXWRU\�EHFDXVH�WKH�FRXUW�³GLG�QRW�GHWHUPLQH�WKH�IXOO�H[WHQW�RI� WKH
GDPDJHV�´��$V�WKLV�&RXUW�KDV�UHFHQWO\�QRWHG��³,W�LV�ZHOO�HVWDEOLVKHG�WKDW�DQ
RUGHU�JUDQWLQJ�VXPPDU\�MXGJPHQW�LV�ILQDO�DQG�DSSHDODEOH����� �7KHUHIRUH��WR
SUHVHUYH�WKH�ULJKW�WR�DSSHDO�RQFH�VXPPDU\�MXGJPHQW�LV�JUDQWHG��DQ�DSSHDO
PXVW�EH�ILOHG�ZLWKLQ�WKLUW\������GD\V�DIWHU�WKH�HQWU\�RI�WKDW�RUGHU�´��7RKDQ�Y�
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����$��G�����������3D�6XSHU���������DOOR��GHQLHG������3D�����������$��G

������������)DVFLDQD�Y��$HWQD�/LIH�	�&DVXDOW\�&R�������$��G���������

�3D�6XSHU��������

%���$33($/�$7�12�������+$55,6%85*�����

$SSHOODQW��LQ�WKH�DSSHDO�DW�1R�������+DUULVEXUJ�������FKDOOHQJHV�WKH

6HSWHPEHU�����������RUGHU�RI�WKH�WULDO�FRXUW�ZKLFK�����RUGHUHG�3,*$�WR�SD\

LQWHUHVW� DW� D� UDWH� RI� ���� SHU� DQQXP� RQ� WKH� DPRXQW� RI� WKH� YHUGLFWV� LQ

(EHUVROH��IURP�WKH�GDWH�RI�6WDWH�$XWR¶V�LQVROYHQF\�RQ�'HFHPEHU����������

WR�WKH�GDWH�RI�SD\PHQW������RUGHUHG�3,*$�WR�SD\�LQWHUHVW�DW�D�UDWH�RI����SHU

DQQXP�RQ�WKH�DPRXQW�RI�WKH�DWWRUQH\V¶�IHHV�DZDUGHG�LQ�(EHUVROH��IURP�WKH

GDWH� RI� LQVROYHQF\� WR� WKH� GDWH� RI� SD\PHQW�� DQG� ���� RUGHUHG� 3,*$� WR� SD\

DGGLWLRQDO� DWWRUQH\V¶� IHHV� ZKLFK�� E\� YLUWXH� RI� WKH� DPHQGHG� RUGHU� RI

6HSWHPEHU�����������WRWDOHG��������������6SHFLILFDOO\��DSSHOODQW�DUJXHV�WKDW

WKH�WULDO�FRXUW�ZDV�LQFRUUHFW�LQ�LWV�DVVHVVPHQW�RI�LQWHUHVW�DJDLQVW�3,*$�DQG�LQ

LWV�LPSRVLWLRQ�DQG�FDOFXODWLRQ�RI�DWWRUQH\V¶�IHHV�

                                                                                                                                                                                  

2ZHQV�&RUQLQJ�)LEHUJODV�&RUS�������$��G�������������3D�6XSHU��������
DOOR�� GHQLHG�� BBB� 3D�� BBB�� BBB� $��G� BBB� �������FLWDWLRQV� RPLWWHG��
,QVWDQWO\��DSSHOODQW�WLPHO\�ILOHG��RQ�0D\�����������DQ�DSSHDO� IURP�WKH�WULDO
FRXUW�RUGHU�RI�$SULO�����������ZKLFK�JUDQWHG�VXPPDU\�MXGJPHQW���0RUHRYHU�
WKH�FDVH�UHOLHG�RQ�E\�DSSHOOHH��QDPHO\��%URZQ�Y��6WDWH�)DUP�0XWXDO�$XWR
,QVXUDQFH�&R��� ����$��G������3D�6XSHU�� ������� LV� GLVWLQJXLVKDEOH� LQ� WKDW
WKH�DSSHDO�LQ�%URZQ�ZDV�LQWHUORFXWRU\�EHFDXVH�WKH�WULDO�FRXUW�RUGHU�DW�LVVXH
WKHUHLQ� JUDQWHG� VXPPDU\� MXGJPHQW� DV� WR� WKH� LVVXH� RI� OLDELOLW\� RQO\�
&RQYHUVHO\��WKH�LQLWLDO�WULDO�FRXUW�RUGHU�LQ�WKH�FDVH�DW�EDU�DZDUGHG�GDPDJHV
DV� LPSXWHG� IURP� WKH� (EHUVROH� YHUGLFWV�� DQG� WKH� FRXUW� VXEVHTXHQWO\
DGGUHVVHG�WKH�FROODWHUDO�LVVXHV�RI�LQWHUHVW�DQG�DGGLWLRQDO�DWWRUQH\V¶�IHHV�
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,Q�(EHUVROH��WKH�MXU\�DZDUGHG�SODLQWLIIV�����LQWHUHVW�RQ�WKHLU�XQSDLG

FODLPV� XQGHU� D� SURYLVLRQ� RI� WKH� 1R� )DXOW� $FW� ZKLFK� ZDV� XSKHOG� E\� WKH

3HQQV\OYDQLD�6XSUHPH�&RXUW�LQ�+D\HV�Y��(ULH�,QVXUDQFH�([FKDQJH�����

3D�����������$��G������������ZKHUH�SD\PHQW� LV�RYHUGXH������ LQWHUHVW� LV

RZHG�RQ� WKDW�SD\PHQW� UHJDUGOHVV�RI� WKH�³JRRG� IDLWK´� RI� WKH� LQVXUHU� RU� WKH

³UHDVRQDEOH� FDXVH´� IRU� WKH� GHOD\��� � 7KH� WULDO� FRXUW� SURSHUO\� LPSXWHG� WKLV

REOLJDWLRQ�WR�3,*$��DQG�FRUUHFWO\�UXOHG�WKDW�WKH�LQWHUHVW�ZRXOG�QRW�EHJLQ�WR

DFFUXH� XQWLO� 'HFHPEHU� ���� ������ WKH� GDWH� 6WDWH� $XWR� EHFDPH� LQVROYHQW�

VLQFH�QHLWKHU�6WDWH�$XWR�QRU�3,*$�FRXOG�SD\�WKH�FODLP�GXULQJ�WKH�SHULRG�RI

WKH�LQVROYHQF\�SURFHHGLQJV���0DWXV]�Y��6DIHJXDUG�0XWXDO�,QVXUDQFH�&R��

VXSUD������$��G�DW�������0RUHRYHU��WKH�WULDO�FRXUW�FRXOG�SURSHUO\�GHWHUPLQH

WKDW� DSSHOOHH� ZDV� HQWLWOHG� WR� ��� LQWHUHVW� SHU� DQQXP� RQ� WKH� DZDUG� RI

DWWRUQH\V¶� IHHV��ZKLFK�ZDV�QRW� VXEMHFW� WR� WKH� VWDWXWRU\����� LQWHUHVW� UDWH�

$V�WKLV�&RXUW�KDV�SUHYLRXVO\�QRWHG�

6HFWLRQ������RI�WKH�-XGLFLDU\�$FW�SURYLGHV�

([FHSW� DV� RWKHUZLVH� SURYLGHG� E\� DQRWKHU� VWDWXWH�� D
MXGJPHQW� IRU� D� VSHFLILF� VXP� RI� PRQH\� VKDOO� EHDU
LQWHUHVW� DW� WKH� ODZIXO� UDWH� IURP� WKH� GDWH� RI� WKH
YHUGLFW�RU�DZDUG��RU�IURP�WKH�GDWH�RI�WKH�MXGJPHQW�
LI� WKH� MXGJPHQW� LV� QRW� HQWHUHG� XSRQ� D� YHUGLFW� RU
DZDUG�

��� 3D�&�6�� �� ������ � ,Q�.HVVOHU� Y�� 2OG� *XDUG� 0XWXDO
,QVXUDQFH�&RPSDQ\������3D�6XSHU�����������$��G����
��������WKLV�&RXUW�H[SODLQHG�

³WKH� JHQHUDO� UXOH� LV� WKDW� D� SODLQWLII� LV� HQWLWOHG� WR
LQWHUHVW�RQ�D�MXGJPHQW�IURP�WKH�GDWH�RI�WKH�YHUGLFW�´
6DQGV� Y�� 3HQQV\OYDQLD� ,QVXUDQFH� *XDUDQW\
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$VVRFLDWLRQ�� ���� 3D�6XSHU�� ����� ����� ���� $��G
��������������������6HH�����3D�&�6�����������³>)@RU
SXUSRVHV� RI� FRPSXWLQJ� LQWHUHVW�� MXGJPHQW� DQG
YHUGLFW� DUH� V\QRQ\PRXV�� DQG� WKH� GDWH� IURP� ZKLFK
LQWHUHVW�DFFUXHV� LV� WKH�GDWH�RI�YHUGLFW��QRW� WKH�GDWH
MXGJPHQW�LV�ILQDOO\�HQWHUHG�´� �,QFROOLQJR�Y��(ZLQJ�
����3D����������������$��G���������������

,G�� DW� ������� �IRRWQRWH� RPLWWHG��� �0RUHRYHU�� WKLV� &RXUW
VWDWHG� WKDW�� ³ZKHUH� WKH� DPRXQW� RI� D� YHUGLFW� KDV� EHHQ
FRUUHFWHG�XSZDUG�E\�WKH�WULDO�FRXUW�WR� UHIOHFW�WKH�FRUUHFW
DPRXQW�GXH�� LQWHUHVW� VKRXOG�EHJLQ� WR� UXQ�RQ�WKH�FRUUHFW
DPRXQW�IURP�WKH�GDWH�RI�WKH�YHUGLFW�´��,G��DW�����

-RKQVRQ�Y��6LQJOHWRQ������$��G�������������3D�6XSHU��������

:H�DUH�XQDEOH�WR�FRQFOXGH��KRZHYHU��WKDW�WKH�WULDO�FRXUW�FRXOG�SURSHUO\

DVVHVV�DGGLWLRQDO�DWWRUQH\V¶�IHHV�XQGHU�6HFWLRQ�������������RI�WKH�1R�)DXOW

$FW��ZKLFK�DOORZHG�WKH�FRXUW�WR�LPSRVH�³UHDVRQDEOH´�DWWRUQH\V¶�IHHV�EDVHG�RQ

³DFWXDO� WLPH� H[SHQGHG´� ZKHUH� WKH� FRXUW� GHWHUPLQHG� WKDW� WKH� REOLJRU� KDG

GHQLHG� D� QR� IDXOW� FODLP� ³ZLWKRXW� UHDVRQDEOH� IRXQGDWLRQ�´� 7KH� EDVLV� RI� WKH

FODLP� LQ� WKH� LQVWDQW� OLWLJDWLRQ�ZDV� WKH� 3,*$�$FW� DQG�QRW� WKH�1R� )DXOW� $FW�

7KXV�� 6HFWLRQ� ������������ LV� LQDSSOLFDEOH� WR� WKHVH� SURFHHGLQJV� DQG� WKH

DZDUG�RI�DGGLWLRQDO�DWWRUQH\V�IHHV�LQ�WKLV�DFWLRQ��DOOHJHGO\�SXUVXDQW�WR�WKH�1R

)DXOW�$FW��ZDV�HUURU���+RZHYHU��XSRQ�UHPDQG��DSSHOOHH�PD\�EH�HQWLWOHG�WR�DQ

DZDUG�RI� UHDVRQDEOH�FRXQVHO� IHHV�SXUVXDQW� WR� WKH�1R�)DXOW�$FW�DV� WKDW�$FW

ZLOO�EH�WKH�IRFXV�RI�WKH�SURFHHGLQJV�LQ�ZKLFK�DSSHOODQW�ZLOO�³GHIHQG�DJDLQVW

VXFK�FODLP�RQ�WKH�PHULWV�´

+DYLQJ� GHWHUPLQHG� WKDW� DSSHOODQW� VKRXOG� EH� SHUPLWWHG� WR� GHIHQG

DJDLQVW�WKH�FODLPV�RI�DSSHOOHH�RQ�WKH�PHULWV��ZH�DUH�REOLJHG� WR�YDFDWH�DQG
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UHPDQG� IRU� IXUWKHU� SURFHHGLQJV� DQG� WR� DOORZ� IRU� WKH� UHFDOFXODWLRQ�� LI

QHFHVVDU\��RI�GDPDJHV��FRXQVHO�IHHV��LQWHUHVW��DQG�FRVWV�

2UGHUV�YDFDWHG���&DVH�UHPDQGHG���-XULVGLFWLRQ�UHOLQTXLVKHG�

'(/�62/(��-���),/(6�$�',66(17,1*�23,1,21�
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$SSHOODQW � 1R�������+DUULVEXUJ�����

$SSHDO�IURP�WKH�2UGHU�(QWHUHG�$SULO����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�'DXSKLQ�&RXQW\�

&LYLO��1R�����6�����

%()25(���0F(:(1��3�-���'(/�62/(�DQG�7$0,/,$��--�

',66(17,1*�23,1,21�%<�'(/�62/(��-��

,�GLVVHQW�IRU�WKUHH�UHDVRQV���)LUVW��P\�UHYLHZ�RI�WKH�UHFRUG�UHYHDOV�WKDW

3,*$�QHYHU�UDLVHG�WKH�DSSOLFDWLRQ�RI�6HFWLRQ����������E����XSRQ�ZKLFK� WKH

0DMRULW\� EDVHV� LWV� KROGLQJ�� � 3,*$� UDLVHG� VHYHUDO� FRPSOH[� LVVXHV� LQ� LWV� ��

SDJHV�RI�EULHIV��KRZHYHU��WKHVH�LVVXHV�ZHUH�OLPLWHG�WR�ZKHWKHU�3,*$�VKRXOG

EH� GHHPHG� WR� EH� 6WDWH� $XWR�� ZKHWKHU� WKH� FODVV� FHUWLILFDWLRQ� LVVXH� ZDV

SURSHUO\� GLVSRVHG� RI�� DQG�ZKHWKHU� WKH� JUDQW� RI� DWWRUQH\� IHHV� DQG� LQWHUHVW

ZDV�SURSHU���3,*$�QHYHU�UDLVHG�WKH�DSSOLFDWLRQ�RI�WKH�VWDWXWH�XSRQ�ZKLFK�WKH

0DMRULW\� EDVHV� LWV� KROGLQJ�� � $V� D� UHVXOW�� $SSHOOHHV� KDYH� QHYHU� KDG� DQ

RSSRUWXQLW\�WR�DUJXH�LWV�LQDSSOLFDELOLW\���$SSDUHQWO\�3,*$�FRQFOXGHG��DV�,�GR�

WKDW�WKH�VWDWXWH�LV�RI�QR�UHOHYDQFH�WR�WKLV�FDVH�

                                                       
8  This section was recodified at 40 P.S. § 991.1819(b).
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6HFRQGO\�� WKH� 0DMRULW\� PLVLQWHUSUHWV� WKH� WH[W� RI� WKH� DERYH�FLWHG

VWDWXWH���7KH�0DMRULW\�FODLPV�³WKH�MXGJPHQW�DURVH�IURP�D�µYHUGLFW�«�EDVHG�RQ

WKH�GHIDXOW�RI�WKH�LQVROYHQW�LQVXUHU¶�´��6OLS�2S��DW������,Q�WKH�XQGHUO\LQJ�FDVH�

WKHUH� ZDV� QR� GHIDXOW�� � $� GHIDXOW� MXGJPHQW� LV� D� MXGJPHQW� ³ZKHUH� WKH

GHIHQGDQW�XVXDOO\� GRHV�QRW� DSSHDU� DQG�HLWKHU� KDV� RU� WDNHV�QR� RSSRUWXQLW\

WKH�DUJXH�KLV�FDVH�´��.XUW]�Y��$OOLHG�&RUS�������$��G�������3D��&RPPZ�

������� � 7KHUH� ZDV� QR� GHIDXOW� LQ� WKH� XQGHUO\LQJ� (EHUVROH� FDVH�� � 5DWKHU�

6WDWH�$XWR�ZDV�UHSUHVHQWHG�E\�FRXQVHO�IURP�WKH�WLPH�RI FRPPHQFHPHQW�RI

WKH� OLWLJDWLRQ� LQ� ����� XQWLO� FRXQVHO¶V� ZLWKGUDZDO� LQ� 2FWREHU�� ������ � $

MXGJPHQW�ZDV�HQWHUHG�SXUVXDQW�WR�MXU\�YHUGLFWV�DIWHU�D�WULDO��QRW�SXUVXDQW�WR

D�GHIDXOW���7KXV��,�FRQFOXGH�WKLV�VHFWLRQ�LV�QRW�DSSOLFDEOH�

)LQDOO\��DVVXPLQJ�DUJXHQGR�WKDW�WKH�VWDWXWH�LV�DSSOLFDEOH�WR�WKLV�FDVH��,
DJUHH� WKDW� WKH� 0DMRULW\� LV� FRUUHFW� LQ� LWV� DVVHVVPHQW� WKDW� DQ� XQGHUO\LQJ
GHIDXOW� MXGJPHQW� ³«� ZRXOG� DSSHDU� WR� EH� VXEMHFW� WR� D� PRWLRQ� WR� YDFDWH
SXUVXDQW� WR� 6HFWLRQ� ���������E��´� � 6OLS� 2S�� DW� ���� � ,� GRXEW� WKDW� VXFK� D
PRWLRQ� ZRXOG� EH� VXFFHVVIXO� DOPRVW� VHYHQ� \HDUV� DIWHU� WKH� MXGJPHQW� ZDV
UHQGHUHG���+RZHYHU��3,*$�KDV�QRW�DSSOLHG�WR�KDYH�WKH�XQGHUO\LQJ�MXGJPHQW
VHW�DVLGH�DV������������E��UHTXLUHV���5DWKHU��LW�VHHNV�WR�PRXQW�D�FROODWHUDO
DWWDFN�RQ�D�SULRU�GHFLVLRQ�UHQGHUHG�DOPRVW�VHYHQ�\HDUV�DJR�

7KH�*XDUDQW\�)XQG�ZDV�HVWDEOLVKHG�WR�SURYLGH�SURWHFWLRQ�IRU�LQVXUHGV
DQG� WKLUG� SDUWLHV� ZKR� VXIIHU� KDUP� DV� D� UHVXOW� RI� LQVXUDQFH� FDUULHUV� ZKR
EHFRPH� LQVROYHQW�� � ,QKHUHQW� LQ� WKLV� SURWHFWLRQ� LV� D� GHVLUH� WR� WLPHO\
FRPSHQVDWH�WKRVH�ZKR�KDYH�EHHQ�LQMXUHG���7KLV�JRDO�ZRXOG�QRW�EH�DFKLHYHG
E\� WKH� 0DMRULW\¶V� GHFLVLRQ� WR� SHUPLW� D� FROODWHUDO� DWWDFN� RQ� DQ� XQGHUO\LQJ
MXGJPHQW�QRW�DXWKRUL]HG�E\�VWDWXWH���)RU�WKHVH�UHDVRQV��,�GLVVHQW�DQG�ZRXOG
DIILUP�WKH�WULDO�FRXUW�GHFLVLRQ�


