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7KLV�DSSHDO�KDV�EHHQ�WDNHQ�IURP�WKH�RUGHU�HQWHUHG�)HEUXDU\���������

ZKLFK� GHQLHG� WKH� SUH�WULDO� PRWLRQ� WR� GLVPLVV�� RQ� WKH� JURXQG� RI� GRXEOH

MHRSDUG\�� ILOHG� E\� DSSHOODQW�� .LP� /HH� 0F0XOOHQ�� DIWHU� WKH� UHFRUG� LQ� WKLV

KRPLFLGH� FDVH�ZDV� UHPDQGHG� IRU� D� QHZ� WULDO� SXUVXDQW� WR� WKH� RUGHU� RI� WKH

3HQQV\OYDQLD� 6XSUHPH� &RXUW� LQ� &RPPRQZHDOWK� Y�� 0F0XOOHQ�� ���� 3D�

����� ����$��G����� �������� � 7KH� 6XSUHPH�&RXUW� YDFDWHG� WKH� MXGJPHQW� RI

VHQWHQFH�DQG�UHPDQGHG�IRU�D�QHZ�WULDO�DV�D�UHVXOW�RI�ILQGLQJ�WKDW�WKH�FRUSXV

GHOHFWL� UXOH� KDG� EHHQ� YLRODWHG� ZKHQ� WKH� WULDO� FRXUW� SHUPLWWHG� WKH

LQWURGXFWLRQ��RYHU�REMHFWLRQ��RI�DQ�LQFXOSDWRU\�VWDWHPHQW�PDGH�E\�DSSHOODQW

SULRU� WR� WKH� LQWURGXFWLRQ� RI� DQ\� LQGHSHQGHQW� HYLGHQFH� WR� HVWDEOLVK� WKDW� D

FULPH�KDG�DFWXDOO\�RFFXUUHG���7KH�6XSUHPH�&RXUW��FRQFOXGHG��DIWHU�UHYLHZ�RI

WKH�HQWLUH� WULDO� WUDQVFULSW�� ³WKDW� WKH� HYLGHQFH� VLPSO\�GRHV�QRW� LQGLFDWH� WKDW

                                                       
�� 7KH� 6XSHULRU� &RXUW� KDG� SUHYLRXVO\� UHDFKHG� WKH� VDPH� FRQFOXVLRQ� LQ
&RPPRQZHDOWK� Y�� 0F0XOOHQ�� ���� $��G� ��� �3D�6XSHU�� ������� UHY¶G�� LQ
SDUW������3D�����������$��G������������
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>WKH�YLFWLP¶V@�GHDWK�ZDV�PRUH�OLNHO\�FDXVHG�E\�FULPLQDO�PHDQV� WKDQ� LW�ZDV

E\�DQ�DFFLGHQW�´�&RPPRQZHDOWK�Y��0F0XOOHQ��VXSUD�DW�BBB������$��G�DW

����

7KH�6XSUHPH�&RXUW�DIILUPHG�WKH�MXGJPHQW�RI�VHQWHQFH�RI�QRW�OHVV�WKDQ

HOHYHQ� PRQWKV� QRU� PRUH� WKDQ� ILYH� \HDUV� LPSULVRQPHQW� ZKLFK� KDG� EHHQ

LPSRVHG�XSRQ�DSSHOODQW�IRU�WKH�RIIHQVH�RI�EXUJODU\���$SSHOODQW��KRZHYHU��KDG

FRPSOHWHG� WKH� ILYH�\HDU� VHQWHQFH� LPSRVHG� RQ� WKH� EXUJODU\� FRQYLFWLRQ� RQ

$SULO����������PRUH�WKDQ�RQH�\HDU�SULRU�WR�WKH�ILOLQJ�RI�WKH�6XSUHPH�&RXUW

RSLQLRQ� ZKLFK� YDFDWHG� WKH� VHFRQG� GHJUHH� PXUGHU� FRQYLFWLRQ�� DQG� WKXV

UHPDLQHG� LQFDUFHUDWHG� VROHO\� DV� D� UHVXOW� RI� WKH� SHQGLQJ� PXUGHU� FKDUJHV�

$SSHOODQW� WKHQ� ILOHG� DQ� RPQLEXV� SUH�WULDO� PRWLRQ� WR� GLVPLVV� WKH� PXUGHU

FKDUJHV�DOOHJLQJ�KH�ZDV�HQWLWOHG�WR�GLVFKDUJH�³RQ�JURXQGV�RI�GRXEOH�MHRSDUG\

ZKHUH� WKH� 3HQQV\OYDQLD� 6XSUHPH� &RXUW� UXOHG� WKDW� WKHUH� ZDV� LQVXIILFLHQW

HYLGHQFH� WR�ZDUUDQW� D� FRQYLFWLRQ� DW�0F0XOOHQ¶V� ILUVW� WULDO�´� � 7KH� WULDO� FRXUW

GLVDJUHHG�� EDVHG� LQ� SDUW� XSRQ� WKH� SURGXFWLRQ� E\� WKH� &RPPRQZHDOWK� RI� D

QHZ�DXWRSV\�UHSRUW��SURGXFHG�VRPH����\HDUV�DIWHU�WKH�GHDWK�RI�WKH�YLFWLP�

DQG�WKLV�DSSHDO�WLPHO\�IROORZHG�

$SSHOODQW�KDV�QRW�ILOHG�D�PRWLRQ�IRU�ZULW�RI�KDEHDV�FRUSXV��EXW�UDWKHU

FRQWHQGV� WKDW� WKH� UXOLQJ� RI� WKH� 6XSUHPH� &RXUW�� LQ� FRQMXQFWLRQ� ZLWK� WKH

GRFWULQH� RI� GRXEOH� MHRSDUG\�� SUHFOXGHV� D� VHFRQG� WULDO� RQ� WKH� KRPLFLGH

FKDUJHV�� � 7KLV� DUJXPHQW� HYLGHQFHV� D� SURIRXQG� PLVDSSUHKHQVLRQ� RI� WKH

SULQFLSOHV� RI� GRXEOH� MHRSDUG\�� � $� FRXUW� LV� SUHFOXGHG� IURP� ILQGLQJ� WKDW� WKH
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GRXEOH� MHRSDUG\� FODXVH�� RI� HLWKHU� WKH� 8QLWHG� 6WDWHV� &RQVWLWXWLRQ� RU� WKH

3HQQV\OYDQLD� &RQVWLWXWLRQ�� EDUV� D� UHWULDO� ZKHQ� DQ� DSSHDO� IURP� D� JXLOW\

YHUGLFW�LV�VXFFHVVIXO�RQO\�ZKHQ�DQ�H[SXUJDWHG�UHFRUG�HQDEOHV�D�ILQGLQJ�WKDW

WKH� UHPDLQLQJ�� DGPLVVLEOH� HYLGHQFH� LV� LQVXIILFLHQW� WR� VXVWDLQ� WKH� YHUGLFW�

6HH��H�J��&RPPRQZHDOWK�Y��6PLWK������3D����������������$��G���������

��������UHYHUVHG�RQ�RWKHU�JURXQGV������3D�����������$��G������������

&RPPRQZHDOWK�Y��0D\EHH������3D����������������$��G�����������������

³µ:KHUH�LPSURSHUO\�DGPLWWHG�HYLGHQFH�KDV�EHHQ�DOORZHG�WR�EH�FRQVLGHUHG�E\

WKH� MXU\�� LWV� VXEVHTXHQW� GHOHWLRQ� GRHV� QRW� MXVWLI\� D� ILQGLQJ� RI� LQVXIILFLHQW

HYLGHQFH�� � 7KH� UHPHG\� LQ� VXFK� D� FDVH� LV� WKH� JUDQW� RI� D� QHZ� WULDO�¶´

&RPPRQZHDOWK�Y��3DUNHU������$��G�������������3D�6XSHU���������DOOR�

GHQLHG�� ���� 3D�� ����� ���� $��G� ���� �������� TXRWLQJ� &RPPRQZHDOWK� Y�

6PLWK��VXSUD�DW����������$��G�DW�����

7KH� ODZ� LV�ZHOO�VHWWOHG� WKDW� WKH�'RXEOH� -HRSDUG\� &ODXVH
GRHV� QRW� LPSRVH� D� ³OLPLWDWLRQ� XSRQ� WKH� SRZHU� RI� WKH
JRYHUQPHQW� WR� UHWU\� D� GHIHQGDQW�ZKR� KDV� VXFFHHGHG� LQ
SHUVXDGLQJ�D�FRXUW�WR�VHW�KLV�FRQYLFWLRQ�DVLGH��XQOHVV�WKH
FRQYLFWLRQ� KDV� EHHQ� UHYHUVHG� >VROHO\@� EHFDXVH� RI
LQVXIILFLHQF\�RI�WKH�HYLGHQFH�´��.HQQHG\��VXSUD�����8�6�
DW� ���� Q���� ���� 6�&W�� DW� ����� Q���� � 6HH� DOVR� 8�6�� Y�
/HSSR�� ���� )��G� ���� ��G� &LU�� ������GRXEOH� MHRSDUG\
EDUV� UHWULDO� DIWHU� GHIHQGDQW¶V� FRQYLFWLRQ� KDV� EHHQ
RYHUWXUQHG�DV� D� UHVXOW� RI� LQVXIILFLHQW� HYLGHQFH�� EXW� GRHV
QRW�EDU�UHWULDO�LQ�FDVHV�LQ�ZKLFK�WKH�MXGLFLDO�SURFHVV�ZDV
GHIHFWLYH� DV� D� UHVXOW� RI� LPSURSHU� UHFHLSW� RI� HYLGHQFH��
&RPPRQZHDOWK� Y�� 9RJHO�� ���� 3D�� ����� ���� $��G� ���
�������� � ,Q� GLVFXVVLQJ� WKH� YDULRXV� FRQWH[WV� LQ� ZKLFK
GRXEOH� MHRSDUG\� FODLPV� KDYH� DULVHQ�� WKH� 8QLWHG� 6WDWHV
6XSUHPH�&RXUW�RSLQHG�
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)LQDOO\��LI�WKH�ILUVW�WULDO�KDV�HQGHG�LQ�D�FRQYLFWLRQ��WKH
GRXEOH� MHRSDUG\� JXDUDQWHH� µLPSRVHV� QR� OLPLWDWLRQV
ZKDWHYHU�XSRQ�WKH�SRZHU� WR� UHWU\� D� GHIHQGDQW�ZKR
KDV� VXFFHHGHG� LQ� JHWWLQJ� KLV� ILUVW� FRQYLFWLRQ� VHW
DVLGH�¶��µ,W�ZRXOG�EH�D�KLJK�SULFH�LQGHHG�IRU�VRFLHW\�WR
SD\� ZHUH� HYHU\� DFFXVHG� JUDQWHG� LPPXQLW\� IURP
SXQLVKPHQW� EHFDXVH� RI� DQ\� GHIHFW� VXIILFLHQW� WR
FRQVWLWXWH�UHYHUVLEOH�HUURU�LQ�WKH�SURFHHGLQJV�OHDGLQJ
WR�FRQYLFWLRQ�¶�� µ>7@R�UHTXLUH�D�FULPLQDO�GHIHQGDQW�WR
VWDQG�WULDO�DJDLQ�DIWHU�KH�KDV�VXFFHVVIXOO\�LQYRNHG�KLV
VWDWXWRU\�ULJKW�RI�DSSHDO�WR�XSVHW�KLV�ILUVW�FRQYLFWLRQ
LV�QRW�DQ�DFW�RI�JRYHUQPHQWDO�RSSUHVVLRQ�RI�WKH�VRUW
ZKLFK� WKH�'RXEOH� -HRSDUG\� &ODXVH� ZDV� LQWHQGHG� WR
SURWHFW�¶

8QLWHG�6WDWHV�Y��'L)UDQFHVFR������8�6���������������
6�&W���������������/�(G��G������������FLWDWLRQV�RPLWWHG��

&RPPRQZHDOWK�Y��*UHHQ������$��G�����������3D�6XSHU��������

6LQFH� WKH� UHFRUG� IURP� WKH� ILUVW� WULDO� FRQWDLQHG� VXIILFLHQW� HYLGHQFH� WR

VXSSRUW� WKH� FRQYLFWLRQ�� ZH� DUH� RQO\� DEOH� WR� ILQG� WKDW� WKH� HYLGHQFH� LV

LQVXIILFLHQW� LI� ZH� LJQRUH� WKH� LPSURSHUO\� DGPLWWHG� LQFXOSDWRU\� VWDWHPHQW� RI

DSSHOODQW��DQ�DFWLRQ�ZKLFK�ZH�DUH�QRW�SHUPLWWHG�WR�XQGHUWDNH�DW�WKLV�SRLQW�LQ

WKH�SURFHHGLQJV�

7KH� &RPPRQZHDOWK� KDV� WKH� ULJKW� WR� LQVLVW� XSRQ� DQ� RSSRUWXQLW\� WR

SUHVHQW�LWV�HQWLUH�FDVH��HLWKHU�DW�D�KDEHDV�FRUSXV�KHDULQJ��RU�DW�WULDO��EHIRUH

                                                       
�� $Q� RUGHU� JUDQWLQJ� D� GHIHQGDQW� SUHWULDO� KDEHDV� UHOLHI� LV� LPPHGLDWHO\
DSSHDODEOH�E\�WKH�&RPPRQZHDOWK�VLQFH�LW�WHUPLQDWHV�WKH�SURVHFXWLRQ���6HH�
&RPPRQZHDOWK� Y�� 2UWL]�� ���� $��G� ����� ���� �3D�6XSHU�� ������� DOOR�
JUDQWHG�� BBB� 3D�� BBB�� ���� $��G� ���� �������� &RPPRQZHDOWK� Y�
6DXQGHUV������$��G�����������3D�6XSHU���������DOOR��GHQLHG������3D������
����$��G��������������+RZHYHU��DQ�RUGHU�GHQ\LQJ�D�SUHWULDO�SHWLWLRQ�IRU�ZULW
RI� KDEHDV� FRUSXV� LV� QRW� LPPHGLDWHO\� DSSHDODEOH� DV� RI� ULJKW�� � 6HH� H�J��
&RPPRQZHDOWK�Y��7D\ORU������$��G���������������3D�6XSHU���������DOOR�
GHQLHG������3D�����������$��G�������������&RPPRQZHDOWK�Y��6FRWW�����
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DQ\� UHYLHZ� RI� WKH� VXIILFLHQF\� RI� WKH� HYLGHQFH�PD\� EH� XQGHUWDNHQ� E\� WKLV

&RXUW�� �:KLOH�WKH�UHFRUG�SUHVHQWO\�EHIRUH� WKLV�&RXUW� VWURQJO\�VXJJHVWV�WKDW

WKH� &RPPRQZHDOWK� ZLOO� QRW� EH� DEOH� WR� PHHW� LWV� EXUGHQ� RI� SURRI� XQGHU

&RPPRQZHDOWK� Y�� %\UG�� ���� 3D�� ����� ���� $��G� ���� �������� VHH�

&RPPRQZHDOWK�Y��0F0XOOHQ�� ����3D�� ����� ����Q��������$��G���������

Q�����������WKDW�LVVXH�LV�QRW�\HW�ULSH�IRU�UHYLHZ�E\�WKLV�&RXUW�

7KHUHIRUH��DOWKRXJK�WKH�HYLGHQFH�SUHVHQWO\�RI�UHFRUG�LV�LQVXIILFLHQW� WR

HVWDEOLVK�WKH�FRUSXV�GHOHFWL�RI�PXUGHU��WKH�WULDO�FRXUW�SURSHUO\�FRQFOXGHG�WKDW

UHWULDO�LV�QRW�EDUUHG�E\�SULQFLSOHV�RI�GRXEOH�MHRSDUG\���:H��WKHUHIRUH��DIILUP

WKH�RUGHU�RI�WKH�GLVWLQJXLVKHG�-XGJH�.HLWK�%��4XLJOH\�

2UGHU�DIILUPHG�
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$SSHDO�IURP�WKH�2UGHU�LQ�WKH�&RXUW�RI
&RPPRQ�3OHDV�RI�+XQWLQJGRQ�&RXQW\�
&ULPLQDO�'LYLVLRQ��1R������&$�����

%()25(���0&(:(1��3�-���'(/�62/(�DQG�7$0,/,$��--�

',66(17,1*�23,1,21�%<�7$0,/,$��-��

,�UHVSHFWIXOO\�GLVVHQW�

                                                                                                                                                                                  

$��G�����������3D�6XSHU���������DOOR��GHQLHG������3D�����������$��G����
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$SSHOODQW�� .LP� /HH� 0F0XOOHQ�� FKDOOHQJHV� WKH� 2UGHU� RI� )HEUXDU\� ��

������ ZKHUHE\� WKH� WULDO� FRXUW� GHQLHG� DSSHOODQW¶V� PRWLRQ� WR� GLVPLVV� WKLV

DFWLRQ� RQ� JURXQGV� RI� GRXEOH� MHRSDUG\�� ,Q� SUHYLRXV� OLWLJDWLRQ�� WKH

3HQQV\OYDQLD�6XSUHPH�&RXUW�GHWHUPLQHG� WKDW�WKH�GRFWULQH�RI� FRUSXV�GHOLFWL

EDUUHG� WKH� DGPLVVLRQ� RI� DSSHOODQW¶V� LQFXOSDWRU\� VWDWHPHQW� EHFDXVH� WKH

VWDWHPHQW�ZDV�QRW�FRUURERUDWHG�E\�LQGHSHQGHQW�HYLGHQFH�WKDW�D�FULPH�KDG

DFWXDOO\�RFFXUUHG���,Q�WKLV�DFWLRQ��DSSHOODQW�FODLPV�WKDW�GRXEOH�MHRSDUG\�EDUV

KLV� UHWULDO� DV� ZLWKRXW� WKH� LQFXOSDWRU\� VWDWHPHQW�� WKH� &RPPRQZHDOWK

SRVVHVVHG�LQVXIILFLHQW�HYLGHQFH�WR�FRQYLFW�DSSHOODQW�DW�KLV�ILUVW�WULDO�

7KH�3HQQV\OYDQLD�6XSUHPH�&RXUW�VXPPDUL]HG�WKH�IDFWV�RI�WKLV�FDVH�DV

IROORZV�

���,Q� WKH� ODWH� HYHQLQJ� RU� HDUO\� PRUQLQJ� KRXUV� RI
)HEUXDU\��������������WKH�*URFHU\�%R[��D�IRRG�VWRUH
LQ� 2UELVRQLD�� 3HQQV\OYDQLD�� ZDV� EXUJODUL]HG�� � (LJKW
GD\V� ODWHU�� RQ�0DUFK� ��� ������ WKH� ERG\� RI� 'RPLQLF
%DUFHORQD�ZDV�UHFRYHUHG� IURP�%ODFN�/RJ�&UHHN��QRW
IDU�IURP�WKH�*URFHU\�%R[���7KH�ERG\�ZDV�DERXW����
WR�����\DUGV�GRZQVWUHDP�IURP�D�KLJKZD\�EULGJH�DQG
DERXW�����\DUGV�GRZQVWUHDP�IURP�D�UDLOURDG�EULGJH�
%DUFHORQD�� D� ���\HDU� ROG� VFKL]RSKUHQLF�� ZDV� ZHOO
NQRZQ� WKURXJKRXW� WKH� FRPPXQLW\� IRU� KLV� KDELW� RI
WDNLQJ�H[WHQVLYH�ZDONV���+H�DOVR�ZDONHG�ZLWK�D�OLPS
VXVWDLQHG�DV�D�UHVXOW�RI�EHLQJ�KLW�E\�D�FDU�GXULQJ�RQH
RI�WKHVH�ZDONV�

���$W� WKH� WLPH� RI� WKHVH� HYHQWV�� WKH� SROLFH� PDGH� QR
FRQQHFWLRQ� EHWZHHQ� WKH� EXUJODU\� DQG� %DUFHORQD¶V
GHDWK�� � ,QVWHDG�� SROLFH� FRQFOXGHG� WKDW� %DUFHORQD
DFFLGHQWDOO\� GURZQHG� EHFDXVH� QHLWKHU� %DUFHORQD¶V
ERG\�QRU� WKH� ORFDWLRQ�RI�KLV�GHDWK�ERUH� HYLGHQFH�RI
IRXO� SOD\�� � 7KLV� FRQFOXVLRQ� ZDV� VXSSRUWHG� E\� WKH
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SDWKRORJLVW�ZKR�DXWRSVLHG�%DUFHORQD�DQG�DOVR�E\�WKH
FRXQW\�FRURQHU�

���+RZHYHU�� DIWHU� UXPRUV� VXUIDFHG� WKDW� WKH�EXUJODU\
DQG� GURZQLQJ� ZHUH� UHODWHG�� WKH� 3HQQV\OYDQLD� 6WDWH
3ROLFH�UHRSHQHG�ERWK�LQYHVWLJDWLRQV�LQ�WKH�ODWWHU�SDUW
RI��������>$SSHOODQW@��ZKR�ZDV�WKHQ�LQFDUFHUDWHG�RQ
RWKHU� FKDUJHV�� JDYH� D� VWDWHPHQW� DYHUULQJ� WKDW� KH
DQG� DQRWKHU� PDQ�� $GDP� :LVHU�� EXUJODUL]HG� WKH
*URFHU\� %R[� DQG�� ZKLOH� IOHHLQJ�� HQFRXQWHUHG
%DUFHORQD� RQ� D� QHDUE\� EULGJH�� � 0F0XOOHQ�� ���
3D�6XSHU�� DW� ����� ���� $��G� DW� ���� � >$SSHOODQW@
IXUWKHU� VWDWHG� WKDW� :LVHU�� QRW� KH�� WKUHZ� %DUFHORQD
LQWR� WKH�FUHHN�DIWHU�DSSDUHQWO\� NQRFNLQJ�KLP� WR� WKH
JURXQG���,G�

&RPPRQZHDOWK�Y��0F0XOOHQ������3D��������������������$��G���������

�������

$IWHU�PDNLQJ�WKH�DIRUHPHQWLRQHG�LQFXOSDWRU\�VWDWHPHQW��DSSHOODQW�ZDV

FKDUJHG�ZLWK�FULPLQDO�KRPLFLGH��DQG�EXUJODU\����)URP�'HFHPEHU�����������

DSSHOODQW�ZDV�WULHG�EHIRUH�D�MXU\�DQG�VXEVHTXHQWO\�IRXQG�JXLOW\�RI�PXUGHU�RI

WKH� VHFRQG� GHJUHH� DQG� EXUJODU\�� � $SSHOODQW� ILOHG� SRVW�VHQWHQFH� PRWLRQV�

ZKLFK� ZHUH� GHQLHG� E\� WKH� WULDO� FRXUW�� � +H� WKHQ� DSSHDOHG� WR� WKH� 6XSHULRU

&RXUW�

2Q�1RYHPEHU���������� WKLV�&RXUW�YDFDWHG�DSSHOODQW¶V� FRQYLFWLRQV� IRU

VHFRQG�GHJUHH�PXUGHU�DQG�EXUJODU\�DQG�UHPDQGHG�WKH�FDVH�IRU�D�QHZ�WULDO�

6HH�&RPPRQZHDOWK�Y��0F0XOOHQ������$��G�����3D��6XSHU���������UHY¶G�LQ

SDUW�� ���� 3D�� ����� ���� $��G� ���� �������� � ,Q� GRLQJ� VR�� ZH� IRXQG� WKDW

                                                       
3 18 Pa.C.S.A. § 2501.

4 Id., § 3502.
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DSSHOODQW¶V� LQFXOSDWRU\� VWDWHPHQW� ZDV� QRW� FRUURERUDWHG� E\� VXIILFLHQW

HYLGHQFH�WR�HVWDEOLVK�WKH�FRUSXV�GHOLFLWL�IRU�WKH�KRPLFLGH�FKDUJH���7KHUHDIWHU�

WKH� &RPPRQZHDOWK� ILOHG� D� SHWLWLRQ� IRU� DOORZDQFH� RI� DSSHDO�� ZKLFK� ZDV

JUDQWHG�� �2Q�-XO\����������� WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW�DIILUPHG� WKLV

&RXUW¶V� YDFDWLRQ� RI� DSSHOODQW¶V� FRQYLFWLRQ� IRU� VHFRQG�GHJUHH� PXUGHU�� EXW

UHYHUVHG� WKH� SRUWLRQ� RI� RXU� 2UGHU� YDFDWLQJ� DSSHOODQW¶V� FRQYLFWLRQ� IRU

EXUJODU\�� &RPPRQZHDOWK� Y�� 0F0XOOHQ�� ���� 3D�� ����� ���� $��G� ���

�������� �:LWK� UHJDUG� WR� WKH� VXIILFLHQF\� RI� WKH� FRUURERUDWLQJ� HYLGHQFH�� WKH

3HQQV\OYDQLD� 6XSUHPH� &RXUW� IRXQG� ³WKDW� WKH� HYLGHQFH� VLPSO\� GRHV� QRW

LQGLFDWH�WKDW�>WKH�YLFWLP¶V@�GHDWK�ZDV�PRUH�OLNHO\�FDXVHG�E\�FULPLQDO�PHDQV

WKDQ�LW�ZDV�E\�DQ�DFFLGHQW�´��,G��DW�������������$��G�DW�����

)ROORZLQJ� WKH� 6XSUHPH� &RXUW¶V� UXOLQJ�� WKH� &RPPRQZHDOWK� VRXJKW� WR

UHWU\� DSSHOODQW� RQ� WKH� KRPLFLGH� FKDUJH�� � $SSHOODQW¶V� EXUJODU\� FRQYLFWLRQ

UHPDLQHG� LQWDFW�� EXW� DSSHOODQW� DOUHDG\� KDG� VHUYHG� WKH� PD[LPXP� WHUP� RI

LPSULVRQPHQW��� � &RQVHTXHQWO\�� DSSHOODQW� UHPDLQHG� LQ� SULVRQ� VROHO\� DV� D

UHVXOW�RI�WKH�KRPLFLGH�FKDUJH�

2Q� -DQXDU\� ��� ������ DSSHOODQW� ILOHG� D� PRWLRQ� WR� GLVPLVV� WKH

&RPPRQZHDOWK¶V� FDVH� RQ� WKH� EDVLV� RI� GRXEOH� MHRSDUG\�� � +RZHYHU�� WKH

&RPPRQZHDOWK� FLWHG� D� UHFHQWO\� FRPSOHWHG� VHFRQG�DXWRSV\� DV� LQGHSHQGHQW

FRUURERUDWLRQ�RI�DSSHOODQW¶V�LQFXOSDWRU\�VWDWHPHQW��DQG�WKH�WULDO�FRXUW�GHQLHG

                                                       
5 For his burglary conviction, appellant received a sentence of from eleven (11) months to five
(5) years’ imprisonment.  Since the sentence was computed from April 1, 1990, appellant had
served the maximum sentence as of April 1, 1995.
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DSSHOODQW¶V� PRWLRQ� DIWHU� GHWHUPLQLQJ� WKDW� WKH� &RPPRQZHDOWK� SRVVHVVHG

VXIILFLHQW� HYLGHQFH� WR� VXVWDLQ� D� JXLOW\� YHUGLFW�� $SSHOODQW� WKHUHDIWHU� ILOHG

QRWLFH�RI�WKLV�DSSHDO�

%HIRUH�DGGUHVVLQJ�WKH�PHULWV�RI�DSSHOODQW¶V�DSSHDO��,� IHHO� WKH�QHHG�WR

UHLWHUDWH�WKH�SXUSRVH�RI�WKH�FRUSXV�GHOLFWL�GRFWULQH�DQG�LWV�HIIHFW�RQ�WKLV�FDVH�

³8QGHU� WKH� FRUSXV� GHOLFWL� UXOH�� H[WUD�MXGLFLDO� LQFXOSDWRU\� VWDWHPHQWV� RI� WKH

DFFXVHG�PD\�QRW�EH�DGPLWWHG�LQWR�HYLGHQFH�XQOHVV�>WKH\�DUH@�FRUURERUDWHG

E\�LQGHSHQGHQW�HYLGHQFH�WKDW�D�FULPH�DFWXDOO\�RFFXUUHG�´�0F0XOOHQ������3D�

DW� ����� ���� $��G� DW� ����� � $W� WULDO�� WKH� &RPPRQZHDOWK� UHOLHG� RQ� WKH� ILUVW

DXWRSV\�UHSRUW�DV�LQGHSHQGHQW�FRUURERUDWLRQ�WKDW�D�PXUGHU�KDG�WDNHQ�SODFH�

+RZHYHU�� WKH� ILQGLQJV� RI� WKH� ILUVW� DXWRSV\� UHSRUW� ZHUH� FRQVLVWHQW� ZLWK� DQ

DFFLGHQWDO�GHDWK�� �$V�D� UHVXOW�� WKH�3HQQV\OYDQLD�6XSUHPH�&RXUW� IRXQG�WKDW

WKH� HYLGHQFH� GLG� QRW� HVWDEOLVK� WKH� UHTXLVLWH� FRUSXV� GHOLFWL� RU� ERG\� RI� WKH

FULPH�

:LWKRXW� LQGHSHQGHQW� FRUURERUDWLRQ�� DSSHOODQW¶V� LQFXOSDWRU\� VWDWHPHQW

VKRXOG�QRW�KDYH�EHHQ�DGPLWWHG�LQWR�HYLGHQFH��DQG�DSSHOODQW�QRZ�FODLPV�WKH

GRXEOH� MHRSDUG\� FODXVH� EDUV� UHWULDO� VLQFH� WKH� &RPPRQZHDOWK� SUHVHQWHG

LQVXIILFLHQW� HYLGHQFH� WR� VXSSRUW� KLV� FRQYLFWLRQ��� � *HQHUDOO\�� WKH� GRXEOH

MHRSDUG\� FODXVH¶V� SURKLELWLRQ� DJDLQVW� VXFFHVVLYH� SURVHFXWLRQV� ³GRHV� QRW

SUHYHQW�WKH�JRYHUQPHQW�IURP�UHWU\LQJ�D�GHIHQGDQW�ZKR�VXFFHHGV�LQ�JHWWLQJ

KLV� ILUVW� FRQYLFWLRQ� VHW� DVLGH� «� EHFDXVH� RI� VRPH� HUURU� LQ� WKH� SURFHHGLQJV
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OHDGLQJ� WR� FRQYLFWLRQ�´� � /RFNKDUW� Y�� 1HOVRQ�� ����8�6�� ���� ���� ���� 6�&W�

����� ����� ���� /�(G��G� ����� ���� �������� � +RZHYHU�� ³DQ� DSSHOODWH� FRXUW¶V

UHYHUVDO�IRU�LQVXIILFLHQF\�RI�WKH�HYLGHQFH�LV�LQ�HIIHFW�D�GHWHUPLQDWLRQ�WKDW�WKH

JRYHUQPHQW¶V�FDVH�DJDLQVW�WKH�GHIHQGDQW�ZDV�VR�ODFNLQJ�WKDW�WKH�WULDO�FRXUW

VKRXOG� KDYH� HQWHUHG� D� MXGJPHQW� RI� DFTXLWWDO�´� � ,G��� ���� 8�6�� DW� ���� ���

6�&W��DW����������/�(G��G�DW�������&RQVHTXHQWO\��WKH�GRXEOH�MHRSDUG\�FODXVH

ZLOO�EDU�UHWULDO�ZKHQ�D�FRQYLFWLRQ�LV�UHYHUVHG�³EHFDXVH�RI�LQVXIILFLHQF\�RI�WKH

HYLGHQFH�´� � &RPPRQZHDOWK� Y�� *UHHQ�� ���� $��G� ����� ���� �3D�� 6XSHU�

������� %XUNV� Y�� 8QLWHG� 6WDWHV�� ���� 8�6�� ��� ��� /�(G��G� �� �������� DQG

*UHHQH� Y�� 0DVVH\�� ���� 8�6�� ���� ��� /�(G��G� ��� �������� HVWDEOLVKHG� WKH

SULQFLSOH� WKDW� D� QHZ� WULDO� PD\� EH� JUDQWHG� LI� WKH� FRQYLFWLRQ� ZDV� EDVHG� RQ

SURFHGXUDO�HUURU��ZKLFK�FRXOG�EH�FRUUHFWHG�E\�DQ�HUURU�IUHH�WULDO��ZKHUHDV�LI

WKH�FRQYLFWLRQ�ZDV�EDVHG�RQ�LQVXIILFLHQW�HYLGHQFH��DQG�WKH�DSSHOODWH�FRXUW�VR

IRXQG��WKH�DSSHOODQW�ZDV�HQWLWOHG�WR�DFTXLWWDO�DW�WKH�WULDO�OHYHO�DQG�D�UHWULDO

ZDV�LPSHUPLVVLEOH�DV�SODFLQJ�DSSHOODQW�LQ�GRXEOH� MHRSDUG\�� �7KH�GLVWLQFWLRQ

PDGH�LQ�%XUNV��DQG�DGRSWHG�LQ�*UHHQH��KDQGHG�GRZQ�E\�WKH�8QLWHG�6WDWHV

6XSUHPH� &RXUW� RQ� WKH� VDPH� GD\�� LV� WKDW� SURFHGXUDO� HUURU� VXFK� DV

SURVHFXWRULDO�PLVFRQGXFW��LQFRUUHFW�LQVWUXFWLRQV��LQFRUUHFW�UHFHLSW�RU�UHMHFWLRQ

RI� HYLGHQFH� LPSOLFDWHV� WKH� GHIHQGDQW¶V� ULJKW� WR� D� IDLU� WULDO� IUHH� IURP� HUURU�

ZKHUHDV�LQVXIILFLHQW�HYLGHQFH�JRHV�WR�WKH�HVVHQFH�RI�WKH�SURRI�RI�JXLOW�DQG�D

FRQYLFWLRQ� EDVHG� RQ� VXFK�HYLGHQFH� UHTXLUHV� DQ� DFTXLWWDO�� � 7KH� SURVHFXWLRQ

                                                                                                                                                                                  
6 In the context of this case, there is no material difference between the protections afforded by
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FDQQRW� FRPSODLQ� RI� SUHMXGLFH� IRU� LW� KDV�EHHQ� JLYHQ� RQH� IDLU� RSSRUWXQLW\� WR

RIIHU� ZKDWHYHU� SURRI� LW� FRXOG� DVVHPEOH�� � 8QGRXEWHGO\�� LQ� PDQ\� FDVHV� RI

LQVXIILFLHQW�HYLGHQFH�UHVXOWLQJ�LQ�DFTXLWWDO��ZLWK�JUHDWHU�RSSRUWXQLW\�WR�JDWKHU

HYLGHQFH��WKH�SURYHUELDO�VHFRQG�ELWH�DW�WKH�DSSOH��WKH�SURRI�FRXOG�EH�IRXQG

WR�EH�VXIILFLHQW�

,Q� WKLV� FDVH�� DSSHOODQW¶V� FRQYLFWLRQ� IRU� VHFRQG�GHJUHH� PXUGHU� ZDV

ODUJHO\�EDVHG�RQ�KLV� LQFXOSDWRU\�VWDWHPHQW��DQG�WKH�3HQQV\OYDQLD�6XSUHPH

&RXUW�GHWHUPLQHG� WKDW� WKLV� VWDWHPHQW�ZDV� LQDGPLVVLEOH� EHFDXVH� LW�ZDV�QRW

VXSSRUWHG� E\� VXIILFLHQW� FRUURERUDWLQJ� HYLGHQFH�� � ,� ZRXOG� ILQG� DSSHOODQW¶V

FRQYLFWLRQ� IRU� VHFRQG�GHJUHH�PXUGHU�FRXOG�QRW�EH� VXSSRUWHG�E\�QHZ�SURRI

GLVFRYHUHG�WKURXJK�D�VHFRQG�DXWRSV\��DV�WKH�RQO\�DGPLVVLEOH�HYLGHQFH�LQ�D

VHFRQG�WULDO�ZRXOG�EH�WKH�HYLGHQFH�DYDLODEOH�DW�WKH�ILUVW�WULDO���7R�DYRLG�WKH

SLWIDOO�RI�D�GRXEOH�MHRSDUG\�UXOLQJ��LW�LV�QHFHVVDU\�WKDW�WKH�QHZ�FRQYLFWLRQ�EH

EDVHG�RQ�WKH�VDPH�HYLGHQFH�DYDLODEOH�GXULQJ�WKH�SUHYLRXV�WULDO���2EYLRXVO\��LI

WKH� &RPPRQZHDOWK� FDQQRW� SUHVHQW� VXIILFLHQW� HYLGHQFH� WR� FRUURERUDWH� WKH

RFFXUUHQFH�RI� WKH�PXUGHU�� LW� FDQQRW� SUHVHQW� VXIILFLHQW� HYLGHQFH� WR� VXSSRUW

DSSHOODQW¶V� FRQYLFWLRQ� IRU� WKDW� PXUGHU�� LQGHSHQGHQW� RI� WKH� DGPLVVLRQ�

$OWKRXJK�WKH�WULDO�FRXUW�IRXQG�WR�WKH�FRQWUDU\��,�EHOLHYH�LW�HUURQHRXVO\�EDVHG

LWV�GHFLVLRQ�RQ�WKH�FRQWHQWV�RI�WKH�LQFXOSDWRU\�VWDWHPHQW�LWVHOI��DV�ZHOO�DV�WKH

VHFRQG�DXWRSV\� UHSRUW��ZKLFK�TXDOLILHV� DV�QHZ�HYLGHQFH� RU� SURRI� SURGXFHG

DIWHU�WKH�ILUVW�WULDO�

                                                                                                                                                                                  
the United States and Pennsylvania Constitutions.
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,Q� LWV� 2SLQLRQ�� WKH� WULDO� FRXUW� UHOLHV� RQ� /RFNKDUW�� VXSUD�� IRU� WKH

SURSRVLWLRQ� WKDW� D� FRXUW� PXVW� FRQVLGHU� ERWK� DGPLVVLEOH� DQG� LQDGPLVVLEOH

HYLGHQFH� LQ� GHWHUPLQLQJ� ZKHWKHU� WKH� SURVHFXWLRQ� SUHVHQWHG� VXIILFLHQW

HYLGHQFH�WR�VXVWDLQ�D�JXLOW\�YHUGLFW���:KLOH�WKLV�LQWHUSUHWDWLRQ�RI�/RFNKDUW�LV

QRW�QHFHVVDULO\�LQFRUUHFW��/RFNKDUW�LV�QHYHUWKHOHVV�IDFWXDOO\�GLVVLPLODU�IURP

WKH� LQVWDQW� DFWLRQ�� � /RFNKDUW� LQYROYHG� D� GHIHQGDQW� ZLWK� QXPHURXV� SULRU

FRQYLFWLRQV�� ZKRVH� VHQWHQFH� ZDV� HQKDQFHG� EHFDXVH� RI� D� SDUWLFXODU

FRQYLFWLRQ�� LQDGPLVVLEOH�EHFDXVH�RI�D� SDUGRQ�� �7KH�8QLWHG�6WDWHV�6XSUHPH

&RXUW� KHOG� WKDW� WKH�GRXEOH� MHRSDUG\� FODXVH� GLG�QRW� EDU� UHVHQWHQFLQJ� VLQFH

WKH�SURVHFXWLRQ�FRXOG�KDYH�SUHVHQWHG�VXIILFLHQW�VXSSRUW�IRU�WKH�GHIHQGDQW¶V

HQKDQFHG�VHQWHQFH�E\�VLPSO\�SURYLGLQJ�HYLGHQFH�RI�DQRWKHU�SULRU�FRQYLFWLRQ

ZKLFK�ZDV�DYDLODEOH�LQLWLDOO\�WR�WKH�FRXUW�LQ�/RFNKDUW����,Q�FRQWUDVW��WKLV�FDVH

GRHV�QRW�LQYROYH�D�VLWXDWLRQ�LQ�ZKLFK�WKH�SURVHFXWLRQ�LV�PHUHO\�VXEVWLWXWLQJ

DGPLVVLEOH� HYLGHQFH� IRU� WKDW�ZKLFK�ZDV� LQDGPLVVLEOH�� �6HH�+XOO� Y�� 6WDWH�

����6R��G���������������$OD�&ULP�$SS�������� �GLVWLQJXLVKLQJ�/RFNKDUW� RQ

                                                       
7 The Court assumed, without deciding, that the double jeopardy clause limits the state’s power
to subject a defendant to successive, noncapital sentencing proceedings.
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WKH� EDVLV� WKDW� WKH� /RFNKDUW� SURVHFXWLRQ� KDG� HYLGHQFH� WR� VSDUH� DQG�� RQ

UHVHQWHQFLQJ��ZDV� DEOH� WR� VXEVWLWXWH� DGPLVVLEOH� IRU� LQDGPLVVLEOH� HYLGHQFH��

5DWKHU��WKH�SURVHFXWLRQ�LV�DWWHPSWLQJ�WR�FLUFXPYHQW�WKH�FRUSXV�GHOLFWL�UXOH�E\

UHYLYLQJ� WKH� DSSHOODQW¶V� LQFXOSDWRU\� VWDWHPHQW� IRXQG� WR� EH� LQDGPLVVLEOH� E\

RIIHULQJ�SURRI�RI�WKH�FRUSXV�GHOLFWL�QRW�DYDLODEOH�DW�WKH�WLPH�RI�WKH�ILUVW�WULDO�

8QOLNH�WKH�SURVHFXWLRQ�LQ�/RFNKDUW�� WKH�&RPPRQZHDOWK�KDV�IDLOHG� WR

SURGXFH�DQ\�HYLGHQFH�DYDLODEOH�DW�WKH�RULJLQDO�WULDO��ZKLFK�ZRXOG�VHUYH�DV�D

VXEVWLWXWH�IRU�DSSHOODQW¶V�LQFXOSDWRU\�VWDWHPHQW���7KH�&RPPRQZHDOWK�LQVWHDG

VHHNV�WR�DGPLW�DSSHOODQW¶V�LQFXOSDWRU\�VWDWHPHQW�LQWR�HYLGHQFH�RQ�WKH�EDVLV

RI� DGGLWLRQDO� FRUURERUDWLRQ� �QHZ� HYLGHQFH��� L�H��� D� VHFRQG� DXWRSV\� UHSRUW�

$OWKRXJK�WKH�VHFRQG�UHSRUW�GRHV�LQGLFDWH�WKDW�D�PXUGHU�RFFXUUHG��LW�FDQQRW

FRQVWLWXWH� VXIILFLHQW� HYLGHQFH� IRU� WKH� SXUSRVH� RI� SHUPLWWLQJ� UHWULDO� VLQFH� LW

VLPSO\�GLG�QRW�H[LVW�DW�WKH�WLPH�RI�DSSHOODQW¶V�WULDO�

³>7@KH�'RXEOH�-HRSDUG\�&ODXVH�IRUELGV�D�VHFRQG�WULDO�IRU�WKH�SXUSRVH�RI

DIIRUGLQJ� WKH� SURVHFXWLRQ� DQRWKHU� RSSRUWXQLW\� WR� VXSSO\� HYLGHQFH� ZKLFK� LW

IDLOHG�WR�PXVWHU�LQ�WKH�ILUVW�SURFHHGLQJ�´��7LEEV�Y��)ORULGD������8�6���������

����6�&W�����������������/�(G��G��������������������,Q�WKH�LQVWDQW�FDVH��WKH

SURVHFXWLRQ� LV� DWWHPSWLQJ� WR� GR� WKLV�YHU\� WKLQJ�� � 6KRUWO\� DIWHU� WKH� YLFWLP¶V

ERG\�ZDV�IRXQG��LW�ZDV�DXWRSVLHG���7KH�H[DPLQDWLRQ�GLG�QRW�\LHOG�WKH�UHVXOWV

KRSHG�IRU�E\�WKH�SURVHFXWLRQ��EXW�WKH�SURVHFXWLRQ�GLG�QRW�ERWKHU�WR�KDYH�WKH

ERG\� UHH[DPLQHG�SULRU� WR� WULDO�� � ,QVWHDG�� WKH�SURVHFXWLRQ�ZDLWHG�XQWLO� ORQJ

DIWHUZDUG� ZKHQ� WKH� DSSHOODQW� KDG� VXFFHHGHG� RQ� DSSHDO�� � :KLOH� WKH
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SURVHFXWLRQ� QRZ� DUJXHV� WKDW� LW� SRVVHVVHV� VXIILFLHQW� HYLGHQFH� WR� VXSSRUW

DSSHOODQW¶V� FRQYLFWLRQ�� LW� LJQRUHV� WKH� IDFW� WKDW� WKLV� HYLGHQFH� ZDV� RQO\

REWDLQHG�DIWHU�WKH�DSSHOODQW¶V�RULJLQDO�WULDO�

,� EHOLHYH� WKLV� FDVH� FOHDUO\� SUHVHQWV� D� VLWXDWLRQ� LQ� ZKLFK� WKH

&RPPRQZHDOWK� LV�YLRODWLQJ� WKH�SULQFLSOHV�RI� WKH�GRXEOH� MHRSDUG\� FODXVH�E\

VXFFHVVLYH�DWWHPSWV�DW� FRQYLFWLRQ�� � $W� DSSHOODQW¶V� WULDO�� WKH�&RPPRQZHDOWK

IDLOHG�WR�SURGXFH�VXIILFLHQW�HYLGHQFH�WR�VXSSRUW�DSSHOODQW¶V�FRQYLFWLRQ���6LQFH

WKHQ��WKH�&RPPRQZHDOWK�KDV�H[KXPHG�WKH�YLFWLP¶V�ERG\�DQG�DWWHPSWHG�WR

SHUIHFW� LWV� HYLGHQFH� E\� REWDLQLQJ� D� PRUH� IDYRUDEOH� DXWRSV\� UHSRUW�� � 7KH

SURVHFXWLRQ�FODLPV�WKDW�LW�VKRXOG�KDYH�D�IDLU�FKDQFH�WR�SUHVHQW�LWV�HYLGHQFH�

KRZHYHU�� WKH� &RPPRQZHDOWK�KDV� DOUHDG\� KDG� LWV� RSSRUWXQLW\� DQG� ,� ZRXOG

ILQG�WKH�RSSRUWXQLW\�LV�QRZ�ORVW�

,�ZRXOG�YDFDWH�WKH�2UGHU�RI�WKH�WULDO�FRXUW�DQG�GLVFKDUJH�DSSHOODQW�


