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� $SSHOODQW��*$)�0DWHULDOV�&RUSRUDWLRQ��³*$)´���DSSHDOV�IURP�MXGJPHQW

HQWHUHG�RQ�WKH�RUGHU�RI�'HFHPEHU����������LQ�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI

6FKX\ONLOO�&RXQW\�GHQ\LQJ�*$)¶V�PRWLRQ�IRU�MXGJPHQW�QRWZLWKVWDQGLQJ�WKH
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�YHUGLFW��� �*$)�FKDOOHQJHV�WKH� WULDO� FRXUW¶V�RUGHU�GHQ\LQJ� LWV�PRWLRQ� RQ� WKH

JURXQG�WKH�FRXUW�HUUHG�LQ�ILQGLQJ�$SSHOOHH�&KULV�$QW]¶V�FODLPV�ZHUH�QRW�WLPH�

EDUUHG���:H�ILQG�0U��$QW]¶V�FODLPV�EDVHG�RQ�WKH�H[SUHVV�ZDUUDQW\�ZHUH�QRW

WLPH� EDUUHG� XQGHU� ��� 3D�&�6�$�� �� ����� EHFDXVH� WKH� FRPSODLQW� ZDV� ILOHG

ZLWKLQ�IRXU�\HDUV�DIWHU�GLVFRYHU\�RI�GHIHFWV�LQ�WKH�VKLQJOHV���)XUWKHUPRUH��ZH

ILQG�WKH�OLPLWDWLRQ�RI�GDPDJHV�SURYLVLRQV�FRQWDLQHG�LQ�*$)¶V�H[SUHVV�OLPLWHG

ZDUUDQW\�DUH�XQFRQVFLRQDEOH�DQG�XQHQIRUFHDEOH���7KHUHIRUH��ZH�DIILUP�

7KH�HVVHQWLDO�IDFWV�DUH�DV�IROORZV���2Q�RU�DERXW�$XJXVW���������*$)��D

PDQXIDFWXUHU� RI� VKLQJOHV�� VKLSSHG� IRUW\�HLJKW� VTXDUHV� RI� LWV� 7LPEHUOLQH

VKLQJOHV� WR� 0U�� $QW]� IRU� SXUSRVHV� RI� LQVWDOODWLRQ� DW� KLV� QHZO\� FRQVWUXFWHG

KRPH�� � 7KH�SDFNDJH� LQ�ZKLFK� WKH� VKLQJOHV�ZHUH� VKLSSHG� FRQWDLQHG�D� ODEHO

VWDWLQJ� WKH� VKLQJOHV�ZHUH� FRYHUHG� E\� D� WKLUW\� \HDU� OLPLWHG�ZDUUDQW\� DQG� D

FRS\�RI� WKH�ZDUUDQW\�ZDV� DYDLODEOH� IURP� WKH� GLVWULEXWRU� RI� WKH� VKLQJOHV� RU

GLUHFWO\�IURP�*$)�� �1R�RWKHU� ODQJXDJH�DSSHDUHG�RQ� WKH� ODEHO� WR�FODULI\�WKH

H[SUHVV�OLPLWHG�ZDUUDQW\��DQG�QR�RWKHU�ZDUUDQW\�ODQJXDJH�ZDV�LQFOXGHG�ZLWK

WKH� VKLQJOHV� ZKHQ� WKH\� ZHUH� GHOLYHUHG� WR� 0U�� $QW]�� � 7KH� H[SUHVV� OLPLWHG

ZDUUDQW\�FRQWDLQHG�D�GLVFODLPHU�RI�WKH�LPSOLHG�ZDUUDQWLHV�RI�PHUFKDQWDELOLW\

����������������������������������
��0U��$QW]� ILOHG� D� FURVV�DSSHDO� IURP�WKH�RUGHU� RI�'HFHPEHU����� ����� WKDW
ZDV�GRFNHWHG�DW�1R������3KLODGHOSKLD��������$V�WKH�FURVV�DSSHOODQW��KH�GLG
QRW�SUHVHQW�DQ\�DUJXPHQWV�ZLWK�UHJDUG�WR�KLV�FURVV�DSSHDO�LQ�KLV�UHSO\�EULHI
WR�*$)¶V�DSSHDO���7KHUHIRUH��DQ\�DUJXPHQWV�KH�PD\�KDYH�KDG�UHJDUGLQJ�KLV
FURVV�DSSHDO� DUH� GHHPHG� ZDLYHG�� � �6WDWH� )DUP� )LUH� 	� &DVXDOW\� &R�� Y�
&UDOH\������$��G������3D��6XSHU��������
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DQG� ILWQHVV� IRU� D� SDUWLFXODU� SXUSRVH�� � ,Q� DGGLWLRQ�� LW� FRQWDLQHG� ODQJXDJH

OLPLWLQJ�UHSODFHPHQW�ODERU�FRVWV�WR�ZLWKLQ�WKH�ILUVW�\HDU�IROORZLQJ�LQVWDOODWLRQ�

$IWHU� DSSUR[LPDWHO\� IRUW\�HLJKW� PRQWKV� RI� XVH�� WKH� VKLQJOHV� VKRZHG

VLJQV�RI�GHIHFWV��DQG�0U��$QW]�PDGH�D�FODLP�WR�*$)�SXUVXDQW�WR�WKH�WKLUW\�

\HDU�ZDUUDQW\���$IWHU�LQYHVWLJDWLRQ�LW�ZDV�GHWHUPLQHG�WKH�VKLQJOHV�FRQWDLQHG

PDQXIDFWXULQJ�GHIHFWV���*$)�VHQW�0U��$QW]�D�OHWWHU�GDWHG�'HFHPEHU���������

LQIRUPLQJ� KLP� WKDW� KLV� FODLP� ZDV� EHLQJ� DSSURYHG� IRU� VHWWOHPHQW�� � *$)

WKHUHDIWHU� VHQW� 0U�� $QW]� D� URRILQJ� PDWHULDOV� FHUWLILFDWH� IRU� 7LPEHUOLQH

VKLQJOHV���0U��$QW]�UHIXVHG�WR�UHGHHP�WKH�FHUWLILFDWH�DQG�LQVWHDG�UHWDLQHG�D

URRIHU�WR�LQVWDOO�DQRWKHU�EUDQG�RI�VKLQJOHV�RQ�KLV�KRXVH�

0U�� $QW]� FRPPHQFHG� DQ� DFWLRQ� DJDLQVW� *$)� DVVHUWLQJ� EUHDFKHV� RI

H[SUHVV�ZDUUDQW\��ZDUUDQW\�RI�PHUFKDQWDELOLW\�DQG�ZDUUDQW\�RI�ILWQHVV�IRU�D

SDUWLFXODU� SXUSRVH�� � +H� VRXJKW� WR� UHFRYHU� WKH� ODERU� FRVWV� LQYROYHG� LQ

UHSODFLQJ� WKH� 7LPEHUOLQH� VKLQJOHV� DQG� WKH� YDOXH� RI� WKH�QHZ� VKLQJOHV�� � 7KH

FRPSODLQW�ZDV�ILOHG�RQ�'HFHPEHU����������� �*$)�ILOHG�D�PRWLRQ�IRU�SDUWLDO

VXPPDU\� MXGJPHQW� VHHNLQJ�GLVPLVVDO� RI�0U��$QW]¶V� FODLPV� IRU� UHSODFHPHQW

ODERU� FRVWV� LQ� FRQQHFWLRQ� ZLWK� WKH� GHIHFWLYH� VKLQJOHV�� DUJXLQJ� VXFK� FODLPV

ZHUH�WLPH�EDUUHG�XQGHU����3D�&�6�$���������DQG�ZHUH�SUHFOXGHG�EDVHG�RQ

*$)¶V� GLVFODLPHU� RI� LPSOLHG� ZDUUDQWLHV� DQG� LWV� H[SUHVV� OLPLWHG� ZDUUDQW\¶V

OLPLWDWLRQ� RI� GDPDJHV� SURYLVLRQV�� � 7KH� WULDO� FRXUW� GHQLHG� SDUWLDO� VXPPDU\

MXGJPHQW�E\�RSLQLRQ�DQG�RUGHU�GDWHG�0DUFK�������������,W�UHIXVHG�WR�JUDQW

VXPPDU\� MXGJPHQW� SXUVXDQW� WR� D� ZDUUDQW\� WKDW� OLPLWHG� WKH� UHPHGLHV
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DYDLODEOH�WR�0U��$QW]�ZKHQ�WKH�ZDUUDQW\�ZDV�QRW�LQFOXGHG�ZLWK�WKH�SURGXFW�

,W�DOVR�IRXQG�WKH�VWDWXWH�RI�OLPLWDWLRQV�KDG�QRW�UXQ�EHFDXVH�WKH�DFWLRQ�ZDV

FRPPHQFHG�ZLWKLQ�IRXU�\HDUV�DIWHU�WKH�GHIHFW�ZDV�GLVFRYHUHG�

%RWK�SDUWLHV�DJUHHG�WR�VXEPLW�WKH�PDWWHU�IRU�WKH�WULDO�FRXUW¶V�GHFLVLRQ

EDVHG� RQ� VWLSXODWHG� IDFWV�� � 7KH� WULDO� FRXUW� LVVXHG� DQ� RSLQLRQ� DQG� RUGHU

DZDUGLQJ�0U��$QW]�GDPDJHV�LQ�WKH�DPRXQW�RI������������IRU�UHSODFHPHQW

ODERU� FRVWV� DQG� WKH� UHSODFHPHQW� VKLQJOHV��� � *$)� ILOHG� SRVW�WULDO� PRWLRQV

VHHNLQJ�MXGJPHQW�QRWZLWKVWDQGLQJ�WKH�YHUGLFW��RU�LQ�WKH�DOWHUQDWLYH��UHOLHI�LQ

WKH� IRUP�RI� D�PROGHG�YHUGLFW�� � ,Q� LWV�PRWLRQ�*$)� DJDLQ� DUJXHG�0U�� $QW]¶V

FODLPV�IRU�UHSODFHPHQW�ODERU�FRVWV�DUH�EDVHG�RQ�LPSOLHG�ZDUUDQWLHV�EHFDXVH

LWV�H[SUHVV�ZDUUDQW\�OLPLWV�UHFRYHU\�IRU�VXFK�FRVWV�WR�RQH�\HDU�DQG�WKDW�DQ\

FODLPV� IRU� LPSOLHG� ZDUUDQWLHV� DUH� WLPH� EDUUHG�� � %\� RUGHU�� WKH� WULDO� FRXUW

GHQLHG� *$)¶V� PRWLRQ� IRU� MXGJHPHQW� Q�R�Y�� DQG� JUDQWHG� LWV� PRWLRQ� IRU� D

PROGHG�YHUGLFW��UHGXFLQJ�WKH�DZDUG�RI�GDPDJHV�WR�����������WR�UHIOHFW�WKH

YDOXH�RI�WKH�UHSODFHPHQW�VKLQJOHV�WHQGHUHG�E\�*$)�EXW�UHIXVHG�E\�0U��$QW]�

7KLV�WLPHO\�DSSHDO�IROORZHG�

2XU� VWDQGDUG� RI� UHYLHZ� RI� D� WULDO� FRXUW¶V� GHQLDO� RI� D� PRWLRQ� IRU

MXGJPHQW� QRWZLWKVWDQGLQJ� WKH� YHUGLFW� LV� ZKHWKHU� WKHUH� ZDV� VXIILFLHQW

����������������������������������
����,Q�LWV�RSLQLRQ��WKH�WULDO�FRXUW�KHOG�WKDW�EDVHG�RQ�WKH�H[SUHVV�ZDUUDQW\��0U�
$QW]¶V�DFWLRQ�ZDV�ILOHG�ZLWKLQ�WKH�VWDWXWH�RI�OLPLWDWLRQV���7KH�FRXUW�DOVR�KHOG
WKH�GLVFODLPHU�RI�LPSOLHG�ZDUUDQWLHV�IRXQG�LQ�WKH�H[SUHVV�ZDUUDQW\�ZDV�QRW
FRQVSLFXRXV� DQG� GLG� QRW� FRQWDLQ� WKH� ZRUG� PHUFKDQWDELOLW\�� 7KHUHIRUH�� LW
IRXQG�WKH�GLVFODLPHU�DQG�WKH�HQWLUH�H[SUHVV�ZDUUDQW\�XQHQIRUFHDEOH���)LQDOO\�
EHFDXVH�LW�IRXQG�WKH�H[SUHVV�ZDUUDQW\�XQHQIRUFHDEOH��WKH�FRXUW�GHWHUPLQHG
GDPDJHV�EDVHG�RQ�EUHDFKHV�RI�WKH�LPSOLHG�ZDUUDQWLHV�
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FRPSHWHQW�HYLGHQFH�WR�VXVWDLQ�WKH�YHUGLFW���)HUU\�Y��)LVKHU������$��G����

�3D�� 6XSHU�� ������� � -XGJPHQW� QRWZLWKVWDQGLQJ� WKH� YHUGLFW� ZLOO� EH� HQWHUHG

RQO\�LQ�D�FOHDU�FDVH�ZKHUH�WKH�IDFWV�DUH�VXFK�WKDW�QR�WZR�UHDVRQDEOH�PLQGV

FRXOG�IDLO�WR�DJUHH�WKDW�WKH�YHUGLFW�ZDV�LPSURSHU���3LUR]]L�Y��3HQVNH�2OGV�

&DGLOODF�*0&� ,QF��� ���� $��G� ����� ���� �3D�� 6XSHU�� ������� � $Q� DSSHOODWH

FRXUW�ZLOO�UHYHUVH�D�WULDO�FRXUW�UXOLQJ�RQO\�LI�LW�ILQGV�DQ�DEXVH�RI�GLVFUHWLRQ�RU

DQ� HUURU� RI� ODZ� WKDW� FRQWUROOHG� WKH� RXWFRPH� RI� WKH� FDVH�� 7LPEURRN� Y�

)RUHPRVW�,QV��&R�������$��G�����������3D��6XSHU��������

7KH� LVVXH� EHIRUH� XV� LV� ZKHWKHU� 0U�� $QW]¶V� FODLPV� DUH� EDUUHG� E\� WKH

VWDWXWH� RI� OLPLWDWLRQV�� �*$)�PDLQWDLQV�$QW]¶V� FODLPV� ILOHG� RQ�'HFHPEHU� ���

������PRUH�WKDQ�VL[�\HDUV�IROORZLQJ�WKH�$XJXVW���������WHQGHU�RI�GHOLYHU\�RI

WKH�RULJLQDO�VKLQJOHV��LV�ZHOO�EH\RQG�WKH�JHQHUDO�IRXU�\HDU�OLPLWDWLRQV�SHULRG

IRU�EUHDFK�RI�ZDUUDQW\�FODLPV�SURYLGHG�XQGHU����3D�&�6�$���������

6HFWLRQ� ����� RI� WKH� 8QLIRUP� &RPPHUFLDO� &RGH� ±� 6DOHV� VWDWHV� LQ

SHUWLQHQW�SDUW�

�D�� � *HQHUDO� UXOH�� ±� $Q� DFWLRQ� IRU� EUHDFK� RI� DQ\
FRQWUDFW� IRU� VDOH�PXVW� EH� FRPPHQFHG�ZLWKLQ� IRXU� \HDUV
DIWHU�WKH�FDXVH�RI�DFWLRQ�KDV�DFFUXHG�«
�E���$FFUXDO�RI�FDXVH�RI�DFWLRQ��±�$�FDXVH�RI�DFWLRQ

DFFUXHV� ZKHQ� WKH� EUHDFK� RFFXUV�� UHJDUGOHVV� RI� WKH
DJJULHYHG� SDUW\¶V� ODFN� RI� NQRZOHGJH� RI� WKH� EUHDFK�� � $
EUHDFK� RI� ZDUUDQW\� RFFXUV� ZKHQ� WHQGHU� RI� GHOLYHU\� LV
PDGH��H[FHSW�WKDW�ZKHUH�D�ZDUUDQW\�H[SOLFLWO\�H[WHQGV�WR
IXWXUH� SHUIRUPDQFH� RI� WKH� JRRGV� DQG� GLVFRYHU\� RI� WKH
EUHDFK� PXVW� DZDLW� WKH� WLPH� RI� VXFK� SHUIRUPDQFH� WKH
FDXVH� RI� DFWLRQ� DFFUXHV� ZKHQ� WKH� EUHDFK� LV� RU� VKRXOG
KDYH�EHHQ�GLVFRYHUHG�
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���3D�&�6�$����������D��DQG��E����6HFWLRQ������D��SHUPLWV�DQ�DFWLRQ�WR�EH

EURXJKW�ZLWKLQ�IRXU�\HDUV�IURP�WHQGHU�RI�GHOLYHU\�RI�WKH�JRRGV���7KH�VKLQJOHV

ZHUH� GHOLYHUHG� RQ� $XJXVW� ��� ������ � 7KH� FRPSODLQW� ZDV� QRW� ILOHG� XQWLO

'HFHPEHU� ���� ������ ZHOO� EH\RQG� IRXU� \HDUV�� � +RZHYHU�� WKH� H[FHSWLRQ

RXWOLQHG�LQ��������E��LQFUHDVHV�WKH�SHULRG�RI�OLPLWDWLRQV�ZKHUH�WKH�ZDUUDQW\

H[SOLFLWO\�H[WHQGV�WR� IXWXUH�SHUIRUPDQFH�RI� WKH�JRRGV� DQG�GLVFRYHU\� RI� WKH

EUHDFK�PXVW�DZDLW�IXWXUH�SHUIRUPDQFH���,Q�VXFK�LQVWDQFHV�D�FDXVH�RI�DFWLRQ

DFFUXHV� ZKHQ� WKH� EUHDFK� LV� RU� VKRXOG� KDYH� EHHQ� GLVFRYHUHG�� � ,PSOLHG

ZDUUDQWLHV� RI� PHUFKDQWDELOLW\� DQG� ILWQHVV� IRU� D� SDUWLFXODU� SXUSRVH� FDQQRW

H[SOLFLWO\�H[WHQG�WR�IXWXUH�SHUIRUPDQFH���1DWLRQZLGH�,QVXUDQFH�&RPSDQ\

Y��*HQHUDO�0RWRUV������$��G�������������3D�����������7KHUHIRUH��FODLPV�IRU

VXFK� ZDUUDQWLHV� PXVW� EH� FRPPHQFHG� ZLWKLQ� IRXU� \HDUV� IURP� WHQGHU� RI

GHOLYHU\�

,Q� WKH� LQVWDQW� FDVH�� 0U�� $QW]¶V� FODLPV� IRU� EUHDFK� RI� WKH� LPSOLHG

ZDUUDQWLHV� RI�PHUFKDQWDELOLW\� DQG� ILWQHVV� IRU� D� SDUWLFXODU� SXUSRVH�DUH� WLPH

EDUUHG���6XFK�FODLPV�ZHUH�QRW�ILOHG�ZLWKLQ�IRXU�\HDUV�DIWHU�WHQGHU�RI�GHOLYHU\

RI� WKH� VKLQJOHV� DQG� GR� QRW� PHHW� WKH� H[FHSWLRQ� XQGHU� �� �����E�� DV� WKH\

FDQQRW� UHODWH� WR� IXWXUH� SHUIRUPDQFH�� �1DWLRQZLGH�� VXSUD�� � +RZHYHU�� WKH

H[SUHVV�ZDUUDQW\�SURYLGHG�D�WKLUW\�\HDU�OLPLWHG�ZDUUDQW\���6XFK�D�ZDUUDQW\
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H[SOLFLWO\�H[WHQGV�WR�IXWXUH�SHUIRUPDQFH�RI�WKH�VKLQJOHV�XS�WR�WKLUW\�\HDUV��

0U��$QW]�LQLWLDOO\�GLVFRYHUHG�WKH�GHIHFWV�LQ�WKH�VKLQJOHV�IRXU�\HDUV�DIWHU�WKH\

ZHUH� GHOLYHUHG� LQ� $XJXVW� ������ � *$)� DFNQRZOHGJHG� WKH� VKLQJOHV� ZHUH

GHIHFWLYH� E\� OHWWHU� GDWHG� 'HFHPEHU� ���� ������ � 7KH� FRPSODLQW�� ILOHG� RQ

'HFHPEHU�����������ZDV�ZHOO�ZLWKLQ�WKH�IRXU�\HDU�SHULRG�RI�OLPLWDWLRQV�LI�WKH

GLVFRYHU\� RI� WKH� GHIHFW� RFFXUUHG�ZKHQ� HLWKHU�0U�� $QW]� LQLWLDOO\� QRWLFHG� WKH

GHIHFWV�RU�*$)�DFNQRZOHGJHG�WKH�GHIHFWV�LQ�'HFHPEHU������

*$)� FRQWHQGV� 0U�� $QW]¶V� FODLPV� DUH� QHFHVVDULO\� EDVHG� RQ� LPSOLHG

ZDUUDQWLHV�DQG�DUH�WKHUHIRUH�WLPH�EDUUHG���%HFDXVH�WKH�WHUPV�RI�WKH�H[SUHVV

OLPLWHG�ZDUUDQW\�GR�QRW�SURYLGH�IRU�UHSODFHPHQW�ODERU�FRVWV�EH\RQG�RQH�\HDU

IURP�WKH�GDWH�RI�FRPSOHWLRQ�RI�LQVWDOODWLRQ��*$)�PDLQWDLQV�0U��$QW]¶V�FODLPV

PXVW� EH� EDVHG� RQ� LPSOLHG� ZDUUDQWLHV�� � ,Q� UHVSRQVH�� 0U�� $QW]� DUJXHV� WKH

TXHVWLRQ� RI� ZKHWKHU� UHSODFHPHQW� ODERU� FRVWV� DUH� FRYHUHG� E\� WKH� H[SUHVV

ZDUUDQW\�JRHV�WR�WKH�UHPHG\�VRXJKW�QRW�WR�ZKHWKHU�D�EUHDFK�RFFXUUHG�WR�WROO

WKH�VWDWXWH�RI�OLPLWDWLRQV���:H�DJUHH�

:KHWKHU�WKH�OLPLWDWLRQ�RI�GDPDJHV�SURYLVLRQV�IRXQG�LQ�WKH�OLPLWHG

H[SUHVV�ZDUUDQW\�SURKLELWV�0U��$QW]¶V�FODLP�IRU�UHSODFHPHQW�ODERU�FRVWV�KDV

QR� EHDULQJ� RQ� ZKHQ� WKH� VWDWXWH� RI� OLPLWDWLRQV� EHJDQ� WR� UXQ�� � 0U�� $QW]¶V

H[SUHVV�ZDUUDQW\�FODLP�LV�QRW�EDUUHG�E\�WKH�VWDWXWH�RI�OLPLWDWLRQV���:KHWKHU

����������������������������������
�� � ,Q� IDFW��*$)�VWDWHV� ³WKH� WHUPV�RI� >LWV@� OLPLWHG�ZDUUDQW\�H[WHQG�WR� IXWXUH
SHUIRUPDQFH�´��*$)¶V�EULHI��S�����
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WKH� ODQJXDJH�RI� WKH�H[SUHVV�ZDUUDQW\� OLPLWV�0U��$QW]¶V� UHFRYHU\� LV� DQRWKHU

LVVXH�

7KH� OLPLWDWLRQ� RI� GDPDJHV� SURYLVLRQV� LQ� TXHVWLRQ� VHW� IRUWK� LQ� WKH

H[SUHVV�OLPLWHG�ZDUUDQW\�UHDG�DV�IROORZV�

�� �5(0(',(6�$1'�/,0,7$7,21�2)�/,$%,/,7<���7R�UHPHG\
EUHDFK�RI�WKH�DERYH�ZDUUDQWLHV��*$)�ZLOO�

D� UHSODFH� SURIHVVLRQDOO\� LQVWDOOHG� 6KLQJOHV� FRQWDLQLQJ
PDQXIDFWXULQJ�GHIHFWV�ZLWKLQ�RQH�\HDU�RI�FRPSOHWLRQ
RI�LQVWDOODWLRQ�ZLWK�DQ�HTXLYDOHQW�DPRXQW�RI�6KLQJOHV
DQG�ZLOO�SD\�����SHUFHQW�RI�WKH�UHDVRQDEOH�ODERU�FRVW
IRU�UHSODFLQJ�WKHVH�6KLQJOHV��SURYLGHG��KRZHYHU��WKDW
*$)¶V�PD[LPXP�OLDELOLW\�ZLOO�QRW�H[FHHG� WKH�RULJLQDO
SXUFKDVH� SULFH� RI� WKH� 6KLQJOHV� DQG� WKH� UHDVRQDEOH
RULJLQDO� LQVWDOODWLRQ� FRVWV�� � 'XULQJ� WKH� UHPDLQLQJ
ZDUUDQW\� SHULRG�� *$)� ZLOO� DGMXVW� YDOLG� FODLPV� IRU
SURIHVVLRQDOO\� LQVWDOOHG� 6KLQJOHV� FRQWDLQLQJ
PDQXIDFWXULQJ�GHIHFWV�E\�DQ�DPRXQW�GHWHUPLQHG�E\
GHFUHDVLQJ� DQQXDOO\� WKH� RULJLQDO� SXUFKDVH� SULFH� RI
WKH� 6KLQJOHV� GLYLGHG� E\� WKH� UHPDLQLQJ� ZDUUDQW\
SHULRG�� OHVV� DQ\� FRVWV� LQFXUUHG� E\� *$)� IRU
UHSODFHPHQW�GXULQJ�SUHYLRXV�\HDUV�

�� /,0,7$7,216�21�&29(5$*(���*$)�ZLOO�QRW�EH�OLDEOH�IRU
DQG�WKLV�ZDUUDQW\�GRHV�QRW�DSSO\�WR�

D� ODERU� FRVWV� LQFXUUHG� IRU� WKH� DSSOLFDWLRQ� RI� WKH
6KLQJOHV� H[FHSW� DV� SURYLGHG� KHUHLQ�� WHDU�RII�� PHWDO
ZRUN��IODVKLQJ�RU�RWKHU�UHODWHG�ZRUN�«

:H�PXVW� FRQVLGHU� ZKHWKHU� *$)� VXFFHHGHG� LQ� OLPLWLQJ� LWV� OLDELOLW\� IRU

UHSODFHPHQW� ODERU� FRVWV�� 6HFWLRQ� �����F�� RI� WKH� 8�&�&�� SURYLGHV� WKDW

LQFLGHQWDO� RU� FRQVHTXHQWLDO� GDPDJHV� PD\� EH� UHFRYHUHG� LQ� DQ� DFWLRQ� IRU

EUHDFK� RI� ZDUUDQW\�� � ��� 3D�&�6�$�� �� �����F��� � &RQVHTXHQWLDO� GDPDJHV

LQFOXGH� ³DQ\� ORVV� UHVXOWLQJ� IURP� JHQHUDO� RU� SDUWLFXODU� UHTXLUHPHQWV� DQG
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QHHGV�RI�ZKLFK�WKH�VHOOHU�DW�WKH�WLPH�RI�FRQWUDFWLQJ�KDG�UHDVRQ�WR�NQRZ�«´

���3D�&�6�$���������E�������&RQVHTXHQWLDO�GDPDJHV�FDQ�LQFOXGH�UHSODFHPHQW

ODERU�FRVWV���6HH�&REHU�Y��&RUOH������$��G�������3D��6XSHU���������KROGLQJ

WKDW� FRVW� RI� UHPRYLQJ� LQHIIHFWLYH� LQVWDOODWLRQ� IURP�EXLOGLQJ� DQG� UHSODFLQJ� LW

ZLWK�QHZ�LQVWDOODWLRQ�ZDV�SURSHU�PHDVXUH�RI�GDPDJHV�IRU�VHOOHU¶V�EUHDFK�RI

ZDUUDQW\����,W�LV�OLNHO\�*$)�ZRXOG�FHUWDLQO\�KDYH�UHDVRQ�WR�NQRZ�WKDW�LI� WKH

VKLQJOHV�ZHUH�GHIHFWLYH��0U��$QW]�ZRXOG�KDYH�WR�UHSODFH�WKHP�DQG�LQFXU�ODERU

FRVWV� LQ� GRLQJ� VR�� 7KH� IDFW� *$)¶V� H[SUHVV� ZDUUDQW\� FRQWDLQHG� ODQJXDJH

OLPLWLQJ�GDPDJHV� IRU� UHSODFHPHQW� ODERU�FRVWV�VXSSRUWV� WKLV�� �&RQVHTXHQWLDO

GDPDJHV�PD\� EH� OLPLWHG� RU� H[FOXGHG� XQOHVV� WKH� OLPLWDWLRQ� RU� H[FOXVLRQ� LV

XQFRQVFLRQDEOH������3D�&�6�$���������F��

$� SURYLVLRQ� LV� XQFRQVFLRQDEOH� LI� ��� RQH� RI� WKH� SDUWLHV� KDG� QR

PHDQLQJIXO� FKRLFH� ZLWK� UHVSHFW� WR� WKH� SURYLVLRQ�� DQG� ��� WKH� SURYLVLRQ

XQUHDVRQDEO\� IDYRUV� WKH� RWKHU� SDUW\�� � %RUGHQ�� ,QF�� Y�� $GYHQW� ,QN

&RPSDQ\������$��G�����������3D��6XSHU����������³,Q�GHWHUPLQLQJ�ZKHWKHU

D�FODXVH�LV�XQFRQVFLRQDEOH��WKH�FRXUW�VKRXOG�FRQVLGHU�ZKHWKHU��LQ�OLJKW�RI�WKH

JHQHUDO� FRPPHUFLDO� EDFNJURXQG� DQG� WKH� FRPPHUFLDO� QHHGV� RI� D� SDUWLFXODU

WUDGH�� WKH� FODXVH� LV� VR� RQH�VLGHG� WKDW� LW� LV� XQFRQVFLRQDEOH� XQGHU� WKH

FLUFXPVWDQFHV�´� � ,G��TXRWLQJ�-LP�'DQ� ,QF�� Y��2�0�� 6FRWW� 	� 6RQV�� ,QF��

����)�6XSS��������������:�'��3D��������

7KH�TXHVWLRQ�EHIRUH�XV� LV�ZKHWKHU�0U��$QW]�KDG�D�PHDQLQJIXO� FKRLFH

UHJDUGLQJ� WKH�SURYLVLRQV� OLPLWLQJ�GDPDJHV� IRU� UHSODFHPHQW� ODERU� FRVWV� DQG
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ZKHWKHU�WKRVH�SDUWLFXODU�SURYLVLRQV�XQUHDVRQDEO\�IDYRUHG�*$)���:H�ILQG�WKH

SURYLVLRQV� XQFRQVFLRQDEOH� DQG� WKHUHIRUH� XQHQIRUFHDEOH� IRU� WKH� IROORZLQJ

UHDVRQV�

7KH�OLPLWDWLRQ�RI�UHPHGLHV�SURYLVLRQV�ZHUH�QRW�SURYLGHG�WR�0U��$QW]�DW

WKH� WLPH� RI� SXUFKDVH� DQG� GHOLYHU\�� � 7KH� RQO\� LQIRUPDWLRQ� 0U�� $QW]� ZDV

SURYLGHG� ZKHQ� WKH� VKLQJOHV� ZHUH� VKLSSHG� ZDV� D� ODEHO� ZKLFK� LQFOXGHG

ODQJXDJH�VWDWLQJ�³���<HDU�/,0,7('�:$55$17<�RQO\´��DQG�³>W@KLV�SURGXFW�LV

VROG� ZLWK� DQ� H[SUHVV� /,0,7('� :$55$17<� RQO\�� � $� FRS\� RI� WKH� /,0,7('

:$55$17<� VWDWLQJ� LWV� WHUPV� DQG� UHVWULFWLRQV� PD\� EH� REWDLQHG� IURP� WKH

GLVWULEXWRU�RI�WKLV�SURGXFW�RU�GLUHFWO\�IURP�*$)�%XLOGLQJ�0DWHULDOV�&RUSRUDWLRQ

«��´��7KH�ODQJXDJH�H[SODLQLQJ�WKH�WHUPV�DQG�FRQGLWLRQV�RI�WKH�OLPLWDWLRQV�ZDV

QRW�JLYHQ�WR�0U��$QW]�

,Q� FRQVXPHU� FDVHV�� WKH� FRQVSLFXRXVQHVV� RI� D� OLPLWDWLRQ� RI� GDPDJHV

SURYLVLRQ� LV� D� IDFWRU� LQ� FRQVLGHULQJ� ZKHWKHU� D� SURYLVLRQ� LV� XQFRQVFLRQDEOH�

0RVFDWLHOOR�Y��3LWWVEXUJK�&RQWUDFWRUV�(TXLSPHQW�&RPSDQ\������$��G

�������������*HUPDQWRZQ�0DQXIDFWXULQJ�&R�� Y��5DZOLQVRQ�� ����$��G

�����3D��6XSHU��������� � ,Q�0RVFDWLHOOR�� D� KLJKZD\� FRQWUDFWRU� EURXJKW� DQ

DFWLRQ�IRU�EUHDFK�RI�FRQWUDFW�DQG�EUHDFK�RI�ZDUUDQW\�DJDLQVW�D�GHDOHU� IURP

ZKRP�KH�SXUFKDVHG�D�SDYLQJ�PDFKLQH�� � -XGJPHQW�ZDV�HQWHUHG� LQ� IDYRU�RI

WKH�FRQWUDFWRU���2Q�DSSHDO��WKH�GHDOHU�DUJXHG�WKH�WULDO�FRXUW�HUUHG�LQ�IDLOLQJ

WR� FDOFXODWH� WKH� GDPDJHV� LQ� DFFRUGDQFH� ZLWK� WKH� OLPLWDWLRQV� RI� UHPHGLHV

SURYLVLRQ�VHW�IRUWK�LQ�WKH�VDOHV�DJUHHPHQW���7KLV�&RXUW�IRXQG�WKH�OLPLWDWLRQV
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RI�UHPHGLHV�SURYLVLRQ�SURKLELWLQJ�LQFLGHQWDO�DQG�FRQVHTXHQWLDO�GDPDJHV�ZDV

XQFRQVFLRQDEOH�EHFDXVH�WKH�FRQWUDFWRU�ZKR�SXUFKDVHG�WKH�GHIHFWLYH�PDFKLQH

ODFNHG� SULRU� H[SHULHQFH� LQ� QHJRWLDWLQJ� FRQWUDFWV� IRU� SDYLQJ� PDFKLQHV� DQG

EHFDXVH�WKH�SURYLVLRQ�ZDV�EXULHG�LQFRQVSLFXRXVO\�LQ�ILQH�SULQW�RQ�WKH�UHYHUVH

VLGH�RI�WKH�VDOHV�DJUHHPHQW�

,Q�WKH�SUHVHQW�FDVH��WKH�ODQJXDJH�OLPLWLQJ�0U��$QW]¶V�GDPDJHV�ZDV�ZHOO

EH\RQG� PHUHO\� LQFRQVSLFXRXV��� 7KH� SURYLVLRQV� ZHUH� QRW� HYHQ� LQ� KLV

SRVVHVVLRQ�EXW�LQ�WKH�SRVVHVVLRQ�RI�*$)���,I�0U��$QW]�ZDV�QRW�SURYLGHG�ZLWK

WKH� OLPLWDWLRQV�� WKHQ� LW� FDQQRW� EH� VDLG� WKDW� KH� KDG� DQ\�PHDQLQJIXO� FKRLFH

ZLWK�UHJDUG�WR�WKRVH�OLPLWDWLRQV���)XUWKHUPRUH��0U��$QW]�RUGHUHG�WKH�VKLQJOHV

IRU�LQVWDOODWLRQ�RQ�KLV�QHZ�KRPH���+H�GLG�QRW�LQVWDOO�WKHP�KLPVHOI�EXW�KLUHG�D

URRIHU���+H�ZDV�FOHDUO\�QRW�D�FRPPHUFLDO�FXVWRPHU���$V�DQ�LQGLYLGXDO�EX\LQJ

URRILQJ�PDWHULDO� IRU� KLV� KRPH�� 0U�� $QW]� ZDV� FHUWDLQO\� QRW� LQ� D� SRVLWLRQ� WR

H[SHFW�WKDW�LI�WKH�VKLQJOHV�ZHUH�GHIHFWLYH�KH�ZRXOG�QRW�EH�UHLPEXUVHG�IRU�WKH

FRVW�RI�UHSODFLQJ�WKHP�EH\RQG�RQH�\HDU�DIWHU�WKHLU�LQVWDOODWLRQ��HVSHFLDOO\�LQ

OLJKW�RI�WKH�ODEHO�KH�UHFHLYHG�ZKLFK�LQGLFDWHG�WKH�VKLQJOHV�ZHUH�FRYHUHG�E\�D

WKLUW\�\HDU�ZDUUDQW\�

:H� ILQG�VXFK�SURYLVLRQV�XQUHDVRQDEO\� IDYRU�*$)�EHFDXVH� WKH� FRVW� RI

LQVWDOOLQJ�WKH�VKLQJOHV�IDU�H[FHHGV�WKH�FRVW�RI�WKH�PDWHULDOV���7KH�WKLUW\�\HDU

ZDUUDQW\� RQ� WKH� VKLQJOHV� ORVHV� PXFK� RI� LWV� DOOXUH� ZKHQ� WKH� OLPLWDWLRQ� RI

����������������������������������
�
� � �$�WHUP�RU�FODXVH�LV�FRQVSLFXRXV�ZKHQ� LW� LV� VR�ZULWWHQ� WKDW�D� UHDVRQDEOH
SHUVRQ�DJDLQVW�ZKRP�LW�LV�WR�RSHUDWH�RXJKW�WR�KDYH�QRWLFHG�LW������3D�&�6�$�
���������7KH�SURYLVLRQV�LQ�LVVXH�ZHUH�FOHDUO\�QRW�FRQVSLFXRXV�
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GDPDJHV�SURYLVLRQV�DUH�PDGH�DSSDUHQW���,Q�WKH�LQVWDQW�FDVH��WKH�SURYLVLRQV

ZHUH�QRW�PDGH�DSSDUHQW�WR�0U��$QW]����$FFRUGLQJO\��ZH�ILQG�WKH�OLPLWDWLRQ�RI

GDPDJHV� SURYLVLRQV� FRQWDLQHG� LQ� WKH� ZDUUDQW\� DUH� XQFRQVFLRQDEOH� DQG

XQHQIRUFHDEOH��� � 7KHUHIRUH�� WKH�SURYLVLRQV� FDQQRW� SURKLELW�0U�� $QW]¶V� FODLP

IRU�UHSODFHPHQW�ODERU�FRVWV�RU�WKH�WULDO�FRXUW¶V�DZDUG�RI�GDPDJHV�IRU�VXFK

FRVWV��

:H� QRWH� WKH� WULDO� FRXUW� IRXQG� WKH� HQWLUH� H[SUHVV� ZDUUDQW\

XQHQIRUFHDEOH�EDVHG�RQ�WKH�GLVFODLPHU�RI�WKH�LPSOLHG�ZDUUDQWLHV�WKDW� IDLOHG

WR�FRQIRUP�WR�WKH�VWDWXWRU\�UHTXLUHPHQWV�RI����3D�&�6�$���������E����%DVHG

RQ�LWV�ILQGLQJ�WKDW�WKH�HQWLUH�H[SUHVV�ZDUUDQW\�ZDV�XQHQIRUFHDEOH�WKH

WULDO�FRXUW�GHWHUPLQHG�GDPDJHV�SXUVXDQW�WR�EUHDFK�RI�LPSOLHG�ZDUUDQWLHV�

7ULDO�&RXUW�2SLQLRQ��1RYHPEHU�����������S������6HFWLRQ������SURWHFWV�EX\HUV

IURP� LQFRQVSLFXRXV� ODQJXDJH� H[FOXGLQJ� LPSOLHG� ZDUUDQWLHV� E\� LQYDOLGDWLQJ

VXFK�H[FOXVLRQDU\�ODQJXDJH���0RVFDWLHOOR��VXSUD�DW��������7KH�HQWLUH

DJUHHPHQW��RU�LQ�WKLV�FDVH�WKH�HQWLUH�H[SUHVV�ZDUUDQW\��QHHG�QRW�EH

����������������������������������
�� 6HFWLRQ� ����� RI� WKH� 8�&�&�� DOORZV� WKH� FRXUW� WR� UHIXVH� WR� HQIRUFH� WKH
FRQWUDFW�DV�D�ZKROH�RU�DQ\�VLQJOH�FODXVH�RU�JURXS�RI�FODXVHV�LI�SHUPHDWHG�E\
XQFRQVFLRQDELOLW\������3D�&�6�$���������D��

�
� � � *$)� DOVR� DUJXHV� EHFDXVH� 0U�� $QW]� UHIXVHG� WKH� UHSODFHPHQW� VKLQJOHV
WHQGHUHG�E\�KLP��KH�KDV�IDLOHG�WR�PLWLJDWH�KLV�GDPDJHV�DQG�LV�HVWRSSHG�IURP
DVVHUWLQJ� DQ\� FODLP� IRU� GDPDJHV�� � *$)¶V� DUJXPHQW� ZDV� PDGH� LQ� D� VLQJOH
VHQWHQFH� LQ� WKH� VXPPDU\� RI� DUJXPHQW� VHFWLRQ� RI� LWV� EULHI�� � *$)� IDLOHG� WR
PDNH� DQ\� RWKHU� PHQWLRQ� RI� WKLV� DUJXPHQW� DQG� LW� IDLOHG� WR� FLWH� SHUWLQHQW
DXWKRULW\�LQ�VXSSRUW�WKHUHRI���*$)¶V�EDOG�DVVHUWLRQ�LV�QRW�VXIILFLHQW�WR�SHUPLW
PHDQLQJIXO� DSSHOODWH� UHYLHZ�� � 0F&OXQJ� Y�� %UHQHPDQ�� ���� $��G� ���
���������7KHUHIRUH��ZH�ILQG�WKLV�LVVXH�LV�ZDLYHG�
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XQHQIRUFHDEOH�DV�WKH�WULDO�FRXUW�IRXQG���)XUWKHUPRUH��WKH�WULDO�FRXUW¶V�DZDUG

RI�GDPDJHV�EDVHG�RQ�EUHDFK�RI�LPSOLHG�ZDUUDQWLHV�LV�LPSURSHU�EHFDXVH�VXFK

FODLPV� DUH� WLPH� EDUUHG��:H� EHOLHYH� WKH� WULDO� FRXUW� VKRXOG� KDYH� UHIXVHG� WR

HQIRUFH� WKH� GLVFODLPHU� RI� LPSOLHG� ZDUUDQWLHV� UDWKHU� WKDQ� ILQG� WKH� H[SUHVV

ZDUUDQW\� XQHQIRUFHDEOH� DV� D� ZKROH�� � 7KHUHIRUH�� 0U�� $QW]¶V� UHFRYHU\� RI

GDPDJHV� IRU� UHSODFHPHQW� ODERU� FRVWV� ZRXOG� EH� EDVHG� RQ� EUHDFK� RI� WKH

H[SUHVV�ZDUUDQW\� LQVWHDG�RI�EUHDFK�RI� LPSOLHG�ZDUUDQWLHV�DV�WKH� WULDO� FRXUW

IRXQG��

-XGJPHQW�DIILUPHG�

����������������������������������
����:H�PD\�DIILUP�IRU�UHDVRQV�RWKHU�WKDQ�WKRVH�UHOLHG�XSRQ�E\�WKH�WULDO�FRXUW�
$V�ORQJ�DV�WKH�UHVXOW�LV�FRUUHFW��WKH�GHFLVLRQ�ZLOO�EH�DIILUPHG���6FKUHIIOHU�Y�
3HQQV\OYDQLD� ,QVXUDQFH� *XDUDQW\� $VVRFLDWLRQ�� ���� $��G� ���� �3D�
6XSHU��������


