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�� 0DU\� 'HQWRQ� DSSHDOV� WKH� RUGHU� RI� WKH� &RXUW� RI� &RPPRQ� 3OHDV� RI

0RQWJRPHU\� &RXQW\� GLVPLVVLQJ� KHU� DFWLRQ�� � )RU� WKH� IROORZLQJ� UHDVRQV�� ZH

YDFDWH�DQG�UHPDQG�

�� 7KH� SURFHGXUDO� SRVWXUH� RI� WKLV� FDVH� DSSHDUV� FRPSOH[� GXH� WR� WKH

QXPHURXV�FROODWHUDO�PRWLRQV�DQG�SHWLWLRQV�IRU�UHOLHI�ILOHG�E\�DSSHOODQW�� �2XU

UHYLHZ� RI� WKH� UHFRUG�� KRZHYHU�� UHYHDOV� WKH� UHOHYDQW� IDFWV� DQG� SURFHGXUHV

QHFHVVDU\� IRU� UHDFKLQJ� RXU� GHFLVLRQ�� � 2Q� $SULO� ���� ������ DSSHOODQW� ZDV

WHUPLQDWHG� DV� GLUHFWRU� RI� QXUVLQJ� DW� DSSHOOHHV
� QXUVLQJ� FDUH� IDFLOLW\�� � 7KH

WHUPLQDWLRQ� ZDV� WKH� FXOPLQDWLRQ� RI� D� VHULHV� RI� HYHQWV� WKDW� LQYROYHG

LQYHVWLJDWLRQV� E\� WKH� 3HQQV\OYDQLD� 'HSDUWPHQW� RI� +HDOWK� DQG� +XPDQ

6HUYLFHV� �'++6�� LQWR� DOOHJDWLRQV� RI� WKHIW� RI� SDWLHQWV
� IXQGV�� IDXOW\

DGPLQLVWUDWLYH�UHFRUGV��SRVVLEOH�WKHIW�RI�PHGLFDO�VXSSOLHV��DQG�WKH�DFFLGHQWDO

GHDWK� RI� D� SDWLHQW�� � $SSHOODQW�KDG�EHHQ� FDUU\LQJ� RQ� D� YLJRURXV� �FOHDQ�XS�
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FDPSDLJQ�ZLWK�PDQDJHPHQW�DQG�FRUSRUDWH�RIILFLDOV�IRU�DW�OHDVW�WKUHH�PRQWKV

SUHYLRXVO\� UHJDUGLQJ� WKH� DEXVHV� DQG� LQVWDQFHV� RI� ZURQJGRLQJ� VKH� KDG

UHFHQWO\�GLVFRYHUHG���2Q�0DUFK�����������VKH�VSRNH�ZLWK�'++6�LQYHVWLJDWRUV

UHJDUGLQJ�WKH�DEXVHV�VKH�KDG�REVHUYHG���2Q�0DUFK�����������VKH�ZDV�DVNHG

E\� PDQDJHPHQW� WR� UHVLJQ� KHU� SRVLWLRQ�� EXW� VKH� UHIXVHG� WR� GR� VR�� � 6KH

DOOHJHV�WKDW�VKH�ZDV�VXEVHTXHQWO\�VXEMHFWHG�WR�LQWHQVH�KDUDVVPHQW�GHVLJQHG

WR�FDXVH�KHU�WR�UHVLJQ��WKH�KDUDVVPHQW�LQVWHDG�FDXVHG�VXFK�JUHDW�HPRWLRQDO

WXUPRLO� WKDW� VKH� IRXQG� KHUVHOI� VHHNLQJ� SV\FKLDWULF� WUHDWPHQW� DQG� EHLQJ

SUHVFULEHG�SV\FKRDFWLYH�PHGLFDWLRQV�� � 6KH�ZDV� HYHQWXDOO\� GLVFKDUJHG� IURP

KHU�SRVLWLRQ�RQ�$SULO����������

�� $SSHOODQW� ILOHG� WKH� LQVWDQW� DFWLRQ� SUR� VH� DJDLQVW� DSSHOOHHV� RQ

$XJXVW������������,Q�KHU�YROXPLQRXV�FRPSODLQW��VKH�DOOHJHG�GDPDJHV�GXH�WR

YLRODWLRQV�RI�WKH�:KLVWOHEORZHU
V�$FW��KDUDVVPHQW��WZR�FRXQWV�RI�QHJOLJHQFH�

FULPLQDO� FRQVSLUDF\�� ZURQJIXO� GLVFKDUJH�� UHFNOHVV� HQGDQJHUPHQW�� ZURQJIXO

GHDWK� RI� D� SDWLHQW�� DQG� LQWHQWLRQDO� LQIOLFWLRQ� RI�PHQWDO� GLVWUHVV�� � $SSHOOHHV

ILOHG� SUHOLPLQDU\� REMHFWLRQV�� ZKLFK� ZHUH� VXVWDLQHG� E\� WKH� WULDO� FRXUW�

$SSHOODQW� WKHQ�PRYHG� IRU� SHUPLVVLRQ� WR� ILOH� DQ� DPHQGHG� FRPSODLQW��ZKLFK

ZDV�JUDQWHG�� �6KH�ILOHG�KHU�DPHQGHG�FRPSODLQW�RQ�0D\�����������DOOHJLQJ

ZURQJIXO� WHUPLQDWLRQ� DV� EHLQJ� DJDLQVW� SXEOLF� SROLF\�� QHJOLJHQW� LQIOLFWLRQ� RI

HPRWLRQDO�GLVWUHVV��LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV��YLRODWLRQ�RI�WKH

:KLVWOHEORZHU
V� $FW�� FLYLO� FRQVSLUDF\�� YLRODWLRQV� RI� WKH� :DJH� 3D\PHQW� DQG

&ROOHFWLRQ� /DZ�� DQG� YLRODWLRQV� RI� KHU� FRQVWLWXWLRQDO� ULJKW� WR� IUHHGRP� RI
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VSHHFK�� � $SSHOOHHV� DJDLQ� ILOHG� SUHOLPLQDU\� REMHFWLRQV�� DVVHUWLQJ� WKDW� WKH

FRPSODLQW� LQ� LWV� YDULRXV� FRXQWV� IDLOHG� WR� VWDWH� D� FDXVH� RI� DFWLRQ�� � $W� WKLV

SRLQW��WKH�SURFHHGLQJV�EHFRPH�FRQYROXWHG�

�� ,Q� UHVSRQVH� WR� DSSHOOHHV
� SUHOLPLQDU\� REMHFWLRQV�� DSSHOODQW� ILOHG� D

VHFRQG� DPHQGHG� FRPSODLQW� DV� RI� ULJKW� SXUVXDQW� WR� 3D�5�&�3�� �����F�����

7KH� WULDO� FRXUW�� KRZHYHU�� GLVPLVVHG� WKH� VHFRQG� DPHQGHG� FRPSODLQW� �ZLWK

SUHMXGLFH�� DQG� GLUHFWHG� DSSHOODQW� WR� ILOH� DQ� DQVZHU� WR� WKH� SUHOLPLQDU\

REMHFWLRQV� ZLWKLQ� WHQ� GD\V�� � $SSHOODQW� ILOHG� KHU� UHVSRQVH� DQG� DGGLWLRQDOO\

UHTXHVWHG�OHDYH�WR� ILOH�D�VHFRQG�DPHQGHG�FRPSODLQW�� �7KH�WULDO� FRXUW�DJDLQ

GHQLHG�WKH�PRWLRQ���$W�WKDW�SRLQW��DSSHOODQW�DSSHDOHG�WR�WKLV�&RXUW��DVVHUWLQJ

WKDW�WKH�WULDO�FRXUW�HUUHG�E\�GHQ\LQJ�KHU�PRWLRQ�WR�DPHQG�KHU�FRPSODLQW�

�� :KLOH�KHU�DSSHDO�ZDV�EHLQJ�FRQVLGHUHG�E\�WKLV�&RXUW��DSSHOODQW�ILOHG�D

SHWLWLRQ�IRU�D�VWD\�RI�SURFHHGLQJV��ZKLFK�ZDV�GHQLHG��D�UHDSSOLFDWLRQ�IRU�VWD\�

ZKLFK�ZDV�JUDQWHG�E\�DQRWKHU�MXGJH�DQG�WKHQ�ZLWKGUDZQ�DV�WKH�PDWWHU�ZDV

RQ�DSSHDO�DQG�WKH�FRXUW�GHWHUPLQHG� LW�KDG�QR� MXULVGLFWLRQ�WR�DFW��D�PRWLRQ

IRU�UHFXVDO�RI�WKH�MXGJH�ZKR�KDG�GLVPLVVHG�KHU�VHFRQG�DPHQGHG�FRPSODLQW�

ZKLFK�ZDV�GHQLHG��D�PRWLRQ� IRU� UHFRQVLGHUDWLRQ�RI� UHFXVDO��ZKLFK�ZDV� DOVR

GHQLHG��DQG�YDULRXV�PRWLRQV�VHHNLQJ� WR�DOORZ�KHU�WR�DPHQG�KHU� DQVZHU� WR

DSSHOOHHV
� SUHOLPLQDU\� REMHFWLRQV� WR� KHU� ILUVW� DPHQGHG� FRPSODLQW�� � ,Q� WKH

LQWHULP�� DSSHOOHHV� SHWLWLRQHG� WKLV� &RXUW� WR� TXDVK� WKH� DSSHDO�� DV� WKH� RUGHU

GLVPLVVLQJ�WKH�VHFRQG�DPHQGHG�FRPSODLQW�ZDV�QRW�D�ILQDO�RUGHU���:H�DJUHHG�

DQG�TXDVKHG�DSSHOODQW
V�DSSHDO�SHU�FXULDP�RQ�'HFHPEHU�����������7KH�WULDO
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FRXUW�SHUIXQFWRULO\�GLVPLVVHG�WKH�DFWLRQ�RQ�'HFHPEHU������������7KLV�DSSHDO

IROORZHG�

�� 7KH� WULDO� FRXUW
V� �����RSLQLRQ�GRHV�QRW� VSHFLI\�ZLWK� DQ\� SDUWLFXODULW\

ZKDW� JURXQGV� LW� EDVHG� LWV� GHFLVLRQ� RQ�� RWKHU� WKDQ� WR� VWDWH� WKDW

�>Q@RWZLWKVWDQGLQJ� WKH� GHWDLOHG� PDQQHU� LQ� ZKLFK� DSSHOODQW� VHWV� IRUWK� WKH

IDFWV� JLYLQJ� ULVH� WR� KHU� FODLPV�� DSSHOODQW� IDLOV� WR� PDNH� DOOHJDWLRQV� ZKLFK

SURYLGH�KHU�ZLWK�D�OHJDO�EDVLV�RI�UHFRYHU\����7ULDO�FRXUW�RSLQLRQ������������DW

��� � $V� WKLV� LV� WKH� VDPH� DUJXPHQW� DSSHOOHHV� UDLVHG� LQ� WKH� SUHOLPLQDU\

REMHFWLRQV�� ZH� ILQG� WKDW� WKH� WULDO� FRXUW
V� RUGHU� EHLQJ� DSSHDOHG� ZDV� WKH

HTXLYDOHQW� RI� DQ� RUGHU� VXVWDLQLQJ�SUHOLPLQDU\� REMHFWLRQV� WR� DSSHOODQW
V� ILUVW

DPHQGHG�FRPSODLQW��DQG�ZH�ZLOO�WUHDW�LW�RQ�DSSHDO�DV�VXFK�

�� $SSHOODQW�DVNV�VL[�TXHVWLRQV�RQ�DSSHDO�

�� :KHWKHU� WKH� ORZHU� FRXUW� HUUHG� LQ� LVVXDQFH� RI� WKH� RUGHU� RQ
DSSHDO�

�� :KHWKHU�'HQWRQ�KDV�VWDWHG�D�FDXVH�RI�DFWLRQ�LQ�WKH�FRPSODLQW
RQ�ZKLFK�WR�EDVH�DQ�DFWLRQDEOH�FODLP�

�� :KHWKHU� 'HQWRQ� �DSSHOODQW�� VKRXOG� EH� DIIRUGHG� WKH
RSSRUWXQLW\�WR�ILOH�DQ�DPHQGHG�FRPSODLQW�LQ�WKLV�PDWWHU�

�� :KHWKHU� 'HQWRQ� �DSSHOODQW�� VKRXOG� EH� DIIRUGHG� WKH
RSSRUWXQLW\� WR� DPHQG� UHVSRQVH� WR� SUHOLPLQDU\� REMHFWLRQV� WR
DPHQGHG�FRPSODLQW�

�� :KHWKHU� ORZHU� FRXUW� HUUHG� LQ� UHSHDWHGO\� GHQ\LQJ� 'HQWRQ
�DSSHOODQW�� WKH� RSSRUWXQLW\� WR� ILOH� DQ� DPHQGHG� FRPSODLQW�
DQG

�� :KHWKHU�'HQWRQ��DSSHOODQW��FDQ�UHDVRQDEO\�UHFHLYH�D�IDLU�DQG
LPSDUWLDO� GHWHUPLQDWLRQ� LQ� WKH�0RQWJRPHU\� &RXQW\� FRXUW� RU
ZKHWKHU�D�FKDQJH�RI�YHQXH�LV�ZDUUDQWHG�DQG�QHFHVVDU\�
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$SSHOODQW
V� EULHI�� DW� ��� � 4XHVWLRQV� ��� �� DQG� �� DUH� PRRW� GXH� WR� RXU

GHWHUPLQDWLRQ�LQ�WKLV�FDVH��TXHVWLRQV���DQG���VWULNH�DW�WKH�KHDUW�RI�WKH�ORZHU

FRXUW
V�RUGHU�DQG�FRQVWLWXWH�WKH�HVVHQFH�RI�RXU�DQDO\VLV�� �4XHVWLRQ���UDLVHV

DQ�DQFLOODU\�LVVXH��ZKLFK�ZLOO�EH�DGGUHVVHG�LQ�WXUQ�

�� $Q�DSSHDO�IURP�DQ�RUGHU�JUDQWLQJ�SUHOLPLQDU\�REMHFWLRQV�LQ�WKH�QDWXUH

RI�D�GHPXUUHU�LV�VXEMHFW�WR�SOHQDU\�UHYLHZ���0RUJDQ�Y��0F3KDLO������$��G

������������3D�6XSHU����������,Q�VXFK�UHYLHZ�

ZH� DFFHSW� DV� WUXH� DOO� ZHOO�SOHDGHG� PDWHULDO� IDFWV� LQ� WKH
FRPSODLQW�� DV� ZHOO� DV� DOO� LQIHUHQFHV� UHDVRQDEO\� GHGXFLEOH
WKHUHIURP��3UHOLPLQDU\�REMHFWLRQV�VKRXOG�EH�VXVWDLQHG�RQO\�ZKHQ
LW� DSSHDUV�ZLWK� FHUWDLQW\� WKDW�� XSRQ� WKH� IDFWV� DYHUUHG�� WKH� ODZ
ZLOO�QRW�SHUPLW�UHFRYHU\�E\�WKH�SODLQWLII�

,G���FLWDWLRQV�RPLWWHG�����,Q�UHYLHZLQJ�WKH�JUDQW�RI�D�GHPXUUHU��ZH�DUH�QRW

ERXQG�E\� WKH� LQIHUHQFHV�GUDZQ�E\� WKH� WULDO� FRXUW�QRU� DUH�ZH�ERXQG�E\� LWV

FRQFOXVLRQV�RI�ODZ��0RUHRYHU�� WKH�QRYHOW\�RI�D�FODLP�RU�WKHRU\��DORQH��GRHV

QRW�FRPSHO�DIILUPDQFH�RI�D�GHPXUUHU����1HII�Y��/DVVR������$��G�����������

�3D�6XSHU�� ������� � ,W� PXVW� EH� UHPHPEHUHG� WKDW� ³>H@YHU\� FDXVH� RI

DFWLRQ�������� KRZHYHU�� ZDV� RQFH� D� QRYHO� FODLP�� DQG� WKH� DEVHQFH� RI

3HQQV\OYDQLD�DXWKRULW\�IRU�DSSHOODQW
V�SURSRVLWLRQ�LV�QRW�DQ�HQG�WR�WKH�LVVXH�´

3DSLHYHV�Y��.HOO\������$��G�����������3D��������� �)LQDOO\��ZKHQ�D�GRXEW

H[LVWV� DV� WR�ZKHWKHU� D� GHPXUUHU� VKRXOG� EH� VXVWDLQHG��ZH�ZLOO� UHVROYH� WKLV

GRXEW�LQ�IDYRU�RI�RYHUUXOLQJ�LW���6Q\GHU�Y��6SHFLDOW\�*ODVV�3URGXFWV��,QF��

����$��G�����������3D�6XSHU��������



-��$��������

�����

�� ,Q�LWV������RSLQLRQ��WKH�WULDO�FRXUW�FLWHG�OLWWOH�DXWKRULW\�LQ�VXSSRUW�RI�LWV

RUGHU���,Q�IDFW��WKH�WULDO�FRXUW
V�RSLQLRQ�VSHFLILFDOO\�DGGUHVVHV�RQO\�DSSHOODQW
V

LQLWLDO�KDUDVVPHQW�DQG�LQWHQWLRQDO�LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�FODLPV��DQG

GLVPLVVHV�WKH� UHVW�RI� WKH�FRXQWV�XQGHU� WKH� UXEULF�RI�D� IDLOXUH� �WR�DUWLFXODWH

DQ\� FRJQL]DEOH� FODLPV� LQ� KHU� FRPSODLQW� XSRQ� ZKLFK� WKLV� FRXUW� FDQ� JUDQW

UHOLHI����7ULDO�FRXUW
V�RSLQLRQ������������DW�����:H�ILQG�WKDW�WKH�ORZHU�FRXUW

HUUHG�LQ�LWV�DSSOLFDWLRQ�RI�WKH�ODZ�WR�WKH�FRPSODLQW�LQ�D�QXPEHU�RI�VSHFLILFV�

��� )LUVW�� ZH� QRWH� WKDW� DSSHOODQW� KDV� IDLOHG� WR� DUJXH� KHU� FODLP� RI

FRQVWLWXWLRQDO�GHSULYDWLRQ�LQ�KHU�EULHI��QRU�KDV� WKH� LVVXH�EHHQ�DGGUHVVHG� LQ

DQ\� RI� WKH� RWKHU� EULHIV� VXEPLWWHG� WR� WKLV� &RXUW��� � :H� DUH�� WKHUHIRUH�� QRW

EHKROGHQ�WR�DGGUHVV�LW��6HH�6PDWKHUV�Y��6PDWKHUV������$��G�����������

�3D�6XSHU���������QRWLQJ�WKDW�ZH�ZLOO�QRW�FRQVLGHU�WKH�PHULWV�RI�LVVXHV�WKDW

DUH�QRW�SURSHUO\� UDLVHG�DQG�GHYHORSHG� LQ�DSSHOODQW
V�EULHI��� � )XUWKHU�� DV� WR

DSSHOODQW
V� FODLP� RI� KDUDVVPHQW�� RXU� UHYLHZ� RI� WKH� UHFRUG� VKRZV� WKDW� WKLV

FRXQW�ZDV� QRW� DGYDQFHG� LQ� DSSHOODQW
V� ILUVW� DPHQGHG� FRPSODLQW�� � 7KH� WULDO

FRXUW
V�GLVFXVVLRQ�RI�WKLV�LVVXH��WKHUHIRUH��LV�LUUHOHYDQW�WR�LWV�GHWHUPLQDWLRQ�RI

DSSHOOHHV
�REMHFWLRQV�WR�WKH�FRPSODLQW��DQG�ZH�ZLOO�QRW�FRQVLGHU�LW�IXUWKHU�

��� :H�DUH�FRPSHOOHG��KRZHYHU��WR�H[WHQG�WR�DSSHOODQW�D�FDXVH�RI�DFWLRQ

EDVHG�XSRQ�WKH�:KLVWOHEORZHU�/DZ���7KLV�TXHVWLRQ�FRPHV�WR�XV�DV�DQ�LVVXH�RI

ILUVW� LPSUHVVLRQ�� � 7KH� :KLVWOHEORZHU� /DZ�� ��� 3�6�� �� �����D��� PDNHV� LW

����������������������������������
����,Q�DGGLWLRQ�WR�DSSHOODQW
V�SUR�VH�EULHI�DQG�DSSHOOHHV
�FRXQVHOHG�EULHI��ZH
KDYH� UHFHLYHG� DQ� DPLFXV� FXULDH� EULHI� VXEPLWWHG� E\� WKH� 6HUYLFH�(PSOR\HHV
,QWHUQDWLRQDO�8QLRQ�RQ�EHKDOI�RI�DSSHOODQW�
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XQODZIXO� IRU� D� SXEOLF� HPSOR\HU� WR� �GLVFKDUJH�� WKUHDWHQ� RU� RWKHUZLVH

GLVFULPLQDWH�RU�UHWDOLDWH�DJDLQVW�DQ�HPSOR\HH�������EHFDXVH�WKH�HPSOR\HH�RU�D

SHUVRQ�DFWLQJ�RQ�EHKDOI�RI� WKH�HPSOR\HH�PDNHV�D�JRRG�IDLWK�UHSRUW� �� �� ��WR

WKH�HPSOR\HU�RU�DSSURSULDWH�DXWKRULW\�DQ�LQVWDQFH�RI�ZURQJGRLQJ�RU�ZDVWH��

,G�� � $� SHUVRQ� DOOHJLQJ� D� YLRODWLRQ� RI� WKLV� VWDWXWH�PD\� EULQJ� D� FLYLO� DFWLRQ

ZLWKLQ� ���� GD\V�� � ��� 3�6�� �� ������ � &HQWUDO� WR� UHVROXWLRQ� RI� WKLV� LVVXH� LV

GHWHUPLQLQJ� ZKHWKHU� DSSHOOHHV� DUH� D� SXEOLF� HPSOR\HU� IRU� SXUSRVHV� RI� WKH

:KLVWOHEORZHU�/DZ�

��� 6HFWLRQ� ����� RI� WKH� /DZ� GHILQHV� DQ� �HPSOR\HU�� DV� �>D@� SHUVRQ

VXSHUYLVLQJ�RQH�RU�PRUH�HPSOR\HHV�� LQFOXGLQJ� WKH�HPSOR\HH� LQ�TXHVWLRQ��D

VXSHULRU�RI�WKDW�VXSHUYLVRU��RU�DQ�DJHQW�RI�D�SXEOLF�ERG\����$��SXEOLF�ERG\��LV

GHILQHG��LQWHU�DOLD��DV�DQ\�ERG\�FUHDWHG�E\�WKH�&RPPRQZHDOWK�RU��ZKLFK�LV

IXQGHG�LQ�DQ\�DPRXQW�E\�RU�WKURXJK�&RPPRQZHDOWK�RU�SROLWLFDO�VXEGLYLVLRQ

DXWKRULW\� RU� D�PHPEHU� RU� HPSOR\HH� RI� WKDW� ERG\��� � $SSHOODQW� DOOHJHV� WKDW

DSSHOOHHV� UHFHLYH� 0HGLFDLG� IXQGV� WKURXJK� WKH� VWDWH� DQG� WKDW� WKLV� TXDOLILHV

DSSHOOHHV� DV� D� �SXEOLF� ERG\�� IRU� SXUSRVHV� RI� WKH� :KLVWOHEORZHU� /DZ�� :H

DJUHH�

��� $SSHOOHHV�� FRQWUDULO\�� SRLQW� WR� WKH� IHGHUDO� GLVWULFW� FDVH� RI� &RKHQ� Y�

6DOLFN�+HDOWK�&DUH������)��6XSS��������(�'��3D���������IRU�VXSSRUW�RI�WKHLU

SURSRVLWLRQ�WKDW�PHUH�UHFHLSW�RI�0HGLFDLG�IXQGV�GRHV�QRW�TXDOLI\�DQ�DJHQF\

DV�D��SXEOLF�ERG\����,Q�&RKHQ��WKH�GHIHQGDQW�RSHUDWHG�DQ�RXW�SDWLHQW�FDQFHU

FOLQLF�DW�7HPSOH�8QLYHUVLW\�+RVSLWDO���7KH�SODLQWLII�DOOHJHG�WKDW�VKH�KDG�EHHQ
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GLVFKDUJHG� EHFDXVH� VKH� WKUHDWHQHG� WR� UHSRUW� ZURQJGRLQJV� RQ� WKH� SDUW� RI

6DOLFN���7KH�GLVWULFW�FRXUW��LQWHUSUHWLQJ�VWDWH�ODZ��KHOG�WKDW�WKH�:KLVWOHEORZHU

/DZ�GLG�QRW�H[WHQG�WR�HYHU\�KHDOWK�FDUH�SURYLGHU��WKDW�WUHDWV�SDWLHQWV�ZKRVH

PHGLFDO�H[SHQVHV�DUH�UHLPEXUVHG�E\�0HGLFDLG����,G��DW��������,Q�VR�ILQGLQJ�

WKH�FRXUW�GHWHUPLQHG�WKDW�WKH�VWDWXWRU\�ODQJXDJH��IXQGHG�LQ�DQ\�DPRXQW�E\

RU� WKURXJK� WKH� &RPPRQZHDOWK�� ZDV� LQWHQGHG� WR� DSSO\� RQO\� WR� IXQGV

VSHFLILFDOO\�DSSURSULDWHG�E\�OHJLVODWLYH�ILDW���,G��DW������

��� 2XU� RZQ� VXEVHTXHQW� DQG� ELQGLQJ� VWDWH� FDVH� ODZ� GLUHFWV� XV� WR� D

GLIIHUHQW�FRQFOXVLRQ���,Q�5LJJLR�Y��%XUQV������$��G������3D�6XSHU��������

DQ�HQ�EDQF�SDQHO�RI�WKLV�&RXUW�DGGUHVVHG�WKH�TXHVWLRQ�RI�ZKHWKHU�D�SULYDWH

PHGLFDO�SURYLGHU�PD\�EH�D��SXEOLF�ERG\��IRU�SXUSRVHV�RI�WKH�:KLVWOHEORZHU

/DZ�EDVHG�XSRQ�WKH�UHFHLSW�RI�SXEOLF�PRQH\���7KH�5LJJLR�PDMRULW\�QRWHG�WKH

H[LVWHQFH�RI�&RKHQ�DQG�DOVR�VSHFLILFDOO\�QRWHG�WKDW�LW�ZDV�QRW�ERXQG�E\�WKDW

GHFLVLRQ���,G��DW�������7KH�&RXUW�IRXQG�LW�XQQHFHVVDU\�WR�UXOH�VSHFLILFDOO\�RQ

ZKHWKHU�PHUH�0HGLFDLG�IXQGLQJ�ZDV�VXIILFLHQW�WR�FUHDWH��SXEOLF�ERG\��VWDWXV�

DV� WKH� PHGLFDO� SURYLGHU� DOVR� UHFHLYHG� IXQGLQJ� E\� GLUHFW� OHJLVODWLYH

DSSURSULDWLRQ�DQG�ZDV�WKXV�FRYHUHG�E\�SURYLVLRQV�RI�WKH�:KLVWOHEORZHU�/DZ�

%XW�LQ�UHDFKLQJ�LWV�GHFLVLRQ��WKH�5LJJLR�&RXUW�UHOLHG�RQ�WKH�FOHDU�PHDQLQJ�RI

WKH�GHILQLWLRQ�RI��SXEOLF�ERG\��DV�VHW�IRUWK�LQ�WKH�VWDWXWH�

� +RZHYHU��DQ�DWWHPSW�WR�GLYLQH�WKH�LQWHQW�RI�WKH�OHJLVODWXUH�E\
UHIHUHQFH�WR� WKH�FRPPRQ�XQGHUVWDQGLQJ�RI� �SXEOLF�ERG\�� LV�QRW
RQO\�XQQHFHVVDU\��LW�DOVR�EHJV�WKH�TXHVWLRQ���1RWZLWKVWDQGLQJ�WKH
HYHU\GD\� PHDQLQJ� RI� �SXEOLF� ERG\��� WKLV� WHUP� ZDV� H[SUHVVO\
GHILQHG�E\�RXU�OHJLVODWXUH�IRU�SXUSRVHV�RI�WKH�:KLVWOHEORZHU�/DZ�
�:KHUH�D�VWDWXWH�SURYLGHV� LQWHUQDO�GHILQLWLRQV��ZH�DUH�ERXQG� WR
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FRQVWUXH�WKH�VWDWXWH�DFFRUGLQJ�WR�WKRVH�GHILQLWLRQV��� �+RGJHV�Y�
5RGULJXH]�� ���� 3D�6XSHU�� ����� ���� $��G� ������ ����� ������
�FLWLQJ���3D�&�6�$���������D���

7KH� VWDWXWH� SODLQO\� DQG� XQHTXLYRFDOO\� PDNHV� DQ\� ERG\
�IXQGHG� LQ� DQ\� DPRXQW� E\� RU� WKURXJK� &RPPRQZHDOWK� �� �� �
DXWKRULW\��D�SXEOLF�ERG\�IRU�SXUSRVHV�RI�WKH�:KLVWOHEORZHU�/DZ�
���3�6���������� � :KHUH� WKH� ODQJXDJH� RI� D� VWDWXWH� LV
XQDPELJXRXV� RQ� LWV� IDFH�� ZH� DUH� ERXQG� WR� JLYH� HIIHFW� WR� WKDW
ODQJXDJH�

,G��DW�����

��� 7KH�SODLQ�PHDQLQJ�RI�WKH�ODQJXDJH�RI�WKH�VWDWXWH�PDNHV�LW�FOHDU�WKDW�LW

ZDV�LQWHQGHG�WR�DSSO\�WR�DOO�DJHQFLHV�WKDW�UHFHLYH�SXEOLF�PRQLHV�XQGHU� WKH

DGPLQLVWUDWLRQ� RI� WKH� &RPPRQZHDOWK�� � :H� GR� QRW� ILQG� WKDW� OHJLVODWLYHO\

DSSURSULDWHG�IXQGV�DUH�WKH�RQO\�PRQLHV�WKDW�ZLOO�FUHDWH��SXEOLF�ERG\��VWDWXV

XQGHU�WKH�:KLVWOHEORZHU�/DZ���7KH�VWDWXWRU\�ODQJXDJH�GLIIHUHQWLDWHV�EHWZHHQ

DSSURSULDWHG� DQG� �SDVV�WKURXJK�� IXQGV� DQG�H[WHQGV� WKH� ODZ� WR� FRYHU� ERWK

W\SHV���>D@Q\�RWKHU�ERG\�ZKLFK�LV�������IXQGHG�LQ�DQ\�DPRXQW�E\�RU�WKURXJK

&RPPRQZHDOWK��������������3�6����������HPSKDVLV�DGGHG����7KH�/DZ�FOHDUO\

LQGLFDWHV� WKDW� LW� LV� LQWHQGHG� WR� EH� DSSOLHG� WR� ERGLHV� WKDW� UHFHLYH� QRW� RQO\

PRQH\� DSSURSULDWHG� E\� WKH� &RPPRQZHDOWK�� EXW� DOVR� SXEOLF� PRQH\� WKDW

SDVVHV�WKURXJK�WKH�&RPPRQZHDOWK�

��� :H� ILQG�� WKHUHIRUH�� WKDW� D� UHFLSLHQW� RI� 0HGLFDLG� IXQGLQJ� LV� D� �SXEOLF

ERG\��IRU�SXUSRVHV�RI�WKH�:KLVWOHEORZHU�/DZ���%HFDXVH�DSSHOODQW�DOOHJHV�WKDW

VKH�ZDV�GLVFKDUJHG�IRU�PDNLQJ�JRRG�IDLWK�UHSRUWV�RI�ZURQJGRLQJ�DQG�ZDVWH�

VKH� VWDWHV� D� YDOLG� FDXVH� RI� DFWLRQ�� DQG� KHU� FRPSODLQW� RQ� WKLV� FRXQW� ZDV

HUURQHRXVO\�GLVPLVVHG�
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��� $SSHOODQW
V�FODLP�IRU��FLYLO�FRQVSLUDF\�� LV� UHODWHG�WR� WKH�:KLVWOHEORZHU

/DZ� YLRODWLRQV� DQG�ZDV� WKXV� SURSHUO\� GLVPLVVHG� DV� EHLQJ� UHSHWLWLYH� RI� WKH

IRUPHU�FDXVH�RI�DFWLRQ�

��� 7XUQLQJ�QH[W�WR�DSSHOODQW
V�FODLP�IRU�ZURQJIXO�GLVFKDUJH��ZH�ILQG�DJDLQ

WKDW�VKH�KDV�VWDWHG�D�YDOLG�FDXVH�RI�DFWLRQ���:KLOH�LW�LV�WUXH�WKDW�3HQQV\OYDQLD

HPEUDFHV� WKH� �DW� ZLOO�� HPSOR\PHQW� GRFWULQH�� RXU� 6XSUHPH� &RXUW� KDV

UHFRJQL]HG� DQ� H[FHSWLRQ� ZKHUH� DQ� HPSOR\HH� LV� GLVFKDUJHG� LQ� YLRODWLRQ� RI

SXEOLF� SROLF\�� �*HDU\� Y�� 8QLWHG� 6WDWHV� 6WHHO� &RUS��� ���� $��G� ���� �3D�

������� � $Q�HQ� EDQF� SDQHO� RI� WKLV� &RXUW� VXEVHTXHQWO\� GHWHUPLQHG� WKDW� WKH

SXEOLF�SROLF\�H[FHSWLRQ�PD\�EH�DSSOLHG�XQGHU�QDUURZO\�OLPLWHG�FLUFXPVWDQFHV

ZKHUH� ���� DQ� HPSOR\HU� UHTXLUHV� DQ� HPSOR\HH� WR� FRPPLW� D� FULPH�� ���� DQ

HPSOR\HU� SUHYHQWV� DQ�HPSOR\HH� IURP� FRPSO\LQJ� ZLWK� D� VWDWXWRU\� GXW\�� RU

����D� VWDWXWH� SURKLELWV� GLVFKDUJH�� � 6KLFN� Y�� 6KLUH\�� ���� $��G� ����� ���

�3D�6XSHU��������

��� +HUH�� ZH� KDYH� D� VWDWXWH� WKDW� FOHDUO\� SURKLELWV� GLVFKDUJH��WKH� DIRUH�

GLVFXVVHG� :KLVWOHEORZHU� /DZ��� � 7KLV� ODZ� UHSUHVHQWV� RXU� &RPPRQZHDOWK
V

SXEOLF� SROLF\�� DV� FOHDUO\� HQXQFLDWHG� E\� WKH� OHJLVODWXUH�� WKDW� SHUVRQV� ZKR

����������������������������������
���:H�UHFHQWO\�DGGUHVVHG�D�VLPLODU�VLWXDWLRQ�LQ�6SLHUOLQJ�Y��)LUVW�$PHULFDQ
+RPH�6HUYLFHV��,QF���1R�������3LWWVEXUJK�������ILOHG�6HSWHPEHU��������
������ 3$� 6XSHU� ����� 7KHVH� FDVHV� DUH� GLIIHUHQW�� KRZHYHU�� LQ� WKDW� 0V�
'HQWRQ¶V� FODLP� LV� EDVHG� RQ� WKH� :KLVWOHEORZHU� /DZ�� ZKLOH� 0V�� 6SLHUOLQJ¶V
FODLP� ZDV� EDVHG� VROHO\� RQ� WKH� SXEOLF� SROLF\� H[FHSWLRQ� WR� WKH� DW� ZLOO
HPSOR\PHQW� GRFWULQH�� 6HH� LG�� 7KH� GLIIHUHQFH� LQ� FODLPV� KDV� OHG� WR� WKH
GLIIHUHQFH�LQ�UHVXOW�
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UHSRUW�ZDVWH�RU�ZURQJGRLQJ�UHJDUGLQJ�SXEOLF� IXQGV�VKRXOG�QRW�EH�SHQDOL]HG

E\�ORVLQJ�WKHLU�MREV���$SSHOODQW
V�GLVFKDUJH�YLRODWHG�WKLV�GLUHFWLYH��WKXV��WKH

WKLUG�VFHQDULR�VHW�IRUWK�XQGHU�6FKLFN�KDV�EHHQ�PHW�

��� 2XU�&RXUW�KDV�SUHYLRXVO\�FRQVLGHUHG�WKH�SXEOLF�SROLF\�H[FHSWLRQ�WR�DW�

ZLOO� HPSOR\PHQW� DULVLQJ� XQGHU� WKH� :KLVWOHEORZHU� /DZ�� � ,Q� .UDMVD� Y�

.H\SXQFK�� ,QF��� ���� $��G� ���� �3D�6XSHU�� ������� WKH� DSSHOODQW� ZDV

GLVFKDUJHG�DIWHU�UHSRUWLQJ�RYHUFKDUJHV�PDGH�E\�KLV�HPSOR\HU�XQGHU�WHUPV�RI

D�JRYHUQPHQW�FRQWUDFW�IRU�VHUYLFHV���:H�UHMHFWHG�DSSHOODQW
V�DUJXPHQW�WKDW

KLV� GLVFKDUJH� ZDV� SURKLELWHG� XQGHU� WKH� :KLVWOHEORZHU� /DZ� DQG� WKXV

ZURQJIXO�� EXW� RQO\� EHFDXVH�ZH� IRXQG� KLP� WR� EH� DQ� HPSOR\HH� RI� D� SULYDWH

HPSOR\HU�� QRW� D� SXEOLF� HPSOR\HU�� � 7KLV� LV� WKH� GLVWLQFWLRQ� WKDW� ZH� QRZ

FRQVLGHU�� � +HUH�� ZH� KDYH� GHWHUPLQHG� WKDW� DSSHOODQW� ZDV� SURWHFWHG� IURP

UHWDOLDWLRQ� RU� GLVFKDUJH� H[SUHVVO\� EHFDXVH� DSSHOOHHV� PHW� WKH� VWDWXWRU\

GHILQLWLRQ�RI�D�SXEOLF�HPSOR\HU�� � ,W�ZDV�� HUJR�� D� YLRODWLRQ� RI� WKH�PDQGDWHG

SXEOLF�SROLF\�DV�VHW�IRUWK�LQ�WKH�VWDWXWH�IRU�DSSHOOHHV�WR�ILUH�KHU�IURP�KHU�MRE

IRU�WKH�UHDVRQ�DOOHJHG�

��� 5HJDUGLQJ� DSSHOODQW
V� FRPSODLQW� RI� LQWHQWLRQDO� LQIOLFWLRQ� RI� HPRWLRQDO

GLVWUHVV��ZH�ILQG�WKH�WULDO�FRXUW�SURSHUO\�UHOLHG�RQ�+XQJHU�Y��*UDQG�&HQWUDO

6DQLWDWLRQ������$��G������3D�6XSHU���������IRU�WKH�SURSRVLWLRQ�WKDW�D�FODLP

IRU� ,QWHQWLRQDO� ,QIOLFWLRQ� RI� (PRWLRQDO� 'LVWUHVV� ZLOO� VWDQG� RQO\� ZKHQ� WKH

FRPSODLQHG�RI�EHKDYLRU�LV�VR�H[WUHPH�DV�WR�JR�EH\RQG�DOO�ERXQGV�RI�GHFHQF\�

,G��DW�������7KH�WULDO�FRXUW��KRZHYHU��VHHPLQJO\�IDLOHG�WR�FRQVLGHU�VRPH�RI
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WKH�DOOHJDWLRQV�DSSHOODQW�PDGH�LQ�KHU�ILUVW�DPHQGHG�FRPSODLQW���)RU�LQVWDQFH�

DW�SDUDJUDSKV����DQG�����DSSHOODQW�DYHUUHG� WKDW�DQ�HPSOR\HH�RI�DSSHOOHHV

WKUHDWHQHG� KHU� ZLWK� SK\VLFDO� YLROHQFH� EHFDXVH� RI� KHU� �ZKLVWOHEORZHU�

DFWLYLWLHV�DQG�FRQYH\HG�D�YHLOHG�WKUHDW�RI�KRPLFLGH��WKLV�HPSOR\HH�ZDV�ODWHU

GLVFRYHUHG� GXULQJ� D� SROLFH� UDLG� RQ� WKH� IDFLOLW\� WR� KDYH� D� ILUHDUP� LQ� KLV

SRVVHVVLRQ�� � $OWKRXJK� DSSHOODQW� IDLOV� WR� VSHFLILFDOO\� VR� VWDWH�� LW� FDQ� EH

UHDVRQDEO\�LQIHUUHG�IURP�WKH�DOOHJDWLRQV�WKDW�WKLV�WKUHDWHQLQJ�HPSOR\HH�PD\

KDYH�DFWHG�RQ�EHKDOI�RI�DSSHOOHHV�RU�WKHLU�LPPHGLDWH�DJHQW��0V��0LQQLQJHU�

$Q� DOOHJDWLRQ� RI� GHDWK� WKUHDWV� FRQGRQHG� E\� DQ� HPSOR\HU� LQ� UHWDOLDWLRQ� IRU

�UDWWLQJ�� LV�� LI� SURYHQ� DW� WULDO�� XQGRXEWHGO\� WKH� NLQG� WKDW� ZRXOG� TXDOLI\� DV

�RXWUDJHRXV�� LQ� WKH�PLQG� RI� WKH� DYHUDJH�PHPEHU� RI� WKH� FRPPXQLW\�� � ,G�

$SSHOODQW�DOVR�DYHUUHG�WKDW��EHFDXVH�RI�WKLV�DQG�RWKHU�DFWLRQV��VKH�VXIIHUHG

VHYHUH��PHGLFDO�PDQLIHVWDWLRQV���SURPSWLQJ�KHU�WR�ILOH�DQ�LQFLGHQW�UHSRUW�RU

ZRUN�UHODWHG� LOOQHVV� ZLWK� DSSHOOHHV� DQG� WR� VHHN� PHGLFDO� DWWHQWLRQ� ZKLFK

UHVXOWHG� LQ� KHU� EHLQJ� SUHVFULEHG� ;DQD[� IRU� GHSUHVVLRQ�� � :H� EHOLHYH� WKDW

WKHVH�IDFWV��LI�SURYHQ��ZRXOG�EH�VXIILFLHQW�WR�SUHYDLO�RQ�D�FODLP�RI�,QWHQWLRQDO

,QIOLFWLRQ�RI�(PRWLRQDO�'LVWUHVV���7KH�WULDO�FRXUW�WKXV�HUUHG�LQ�GLVPLVVLQJ�WKH

FRXQW�DV�D�PDWWHU�RI�ODZ�

��� 7KH� VDPH� FDQQRW� EH� VDLG� IRU� DSSHOODQW
V� FRXQW� DOOHJLQJ� QHJOLJHQW

LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV���7KH�FUX[�RI�D�QHJOLJHQW�LQIOLFWLRQ�RI�HPRWLRQDO

GLVWUHVV�FODLP�LV�WKDW�DSSHOOHHV�EUHDFKHG�VRPH�GXW\�WKH\�RZHG�WR�DSSHOODQW

DQG�WKDW�WKDW�EUHDFK�LQMXUHG�KHU���$OWKRXJK�DSSHOODQW�DOOHJHV�WKDW�DSSHOOHHV



-��$��������

������

�KDG� D� GXW\� RI� FDUH� WR� SURWHFW� >DSSHOODQW@� IURP� HPRWLRQDO� GLVWUHVV��

&RPSODLQW�� ������� ZH� DUH� XQDZDUH� RI� DQ\� DXWKRULW\� HVWDEOLVKLQJ� WKH

H[LVWHQFH� RI� WKLV� GXW\� EHWZHHQ� DQ� HPSOR\HU� DQG� HPSOR\HH�� � :LWK� QR

DUWLFXODEOH�GXW\�HVWDEOLVKHG��ZH�DUH�UHOXFWDQW�WR�H[WHQG�D�FDXVH�IRU�QHJOLJHQW

LQIOLFWLRQ�RI�HPRWLRQDO�GLVWUHVV�WR�WKH�LQVWDQW�DFWLRQ�

��� 1H[W�ZH�DGGUHVV�DSSHOODQW
V�FODLP�WKDW�DSSHOOHHV�YLRODWHG�SURYLVLRQV�RI

WKH�:DJH�3D\PHQW�DQG�&ROOHFWLRQ�/DZ�E\�IDLOLQJ�WR�SD\�KHU�WKH�WZR�ZHHNV


VHYHUDQFH�SD\�DV�VHW�IRUWK�LQ�WKH�*HQHVLV�(PSOR\HHV�+DQGERRN�� �$SSHOODQW

SRLQWV� WR�VSHFLILF� ODQJXDJH� LQ� WKH�KDQGERRN� WKDW� LQGLFDWHV� WKDW� WZR�ZHHNV¶

QRWLFH�RU�WZR�ZHHNV¶�SD\�ZLOO�EH�SDLG�WR�DQ�HPSOR\HH�WHUPLQDWHG�IRU��RWKHU

WKDQ�FDXVH��� �$SSHOOHHV�DUJXH��RQ� WKH�RWKHU�KDQG��WKDW�D�GLVFODLPHU� LQ� WKH

KDQGERRN�GLVDYRZV�DQ\�FRQWUDFWXDO�REOLJDWLRQ�RQ�WKHLU�SDUW�WR�IROORZ�WKURXJK

ZLWK� WKH�EHQHILWV� LW� H[WHQGHG�� �2XU� FDVH� ODZ�GLFWDWHV�ZH� DGRSW� DSSHOODQW
V

SRVLWLRQ�

��� ,Q�0F/DXJKOLQ�Y��*DVWURLQWHVWLQDO�6SHFLDOLVWV��,QF�������$��G����

�3D�6XSHU��������SHWLWLRQ�IRU�DSSHDO�JUDQWHG�����$��G�����3D����������DQ

DW�ZLOO� HPSOR\HH� ZDV� WHUPLQDWHG� IRU� FRPSODLQLQJ� WR� KHU� HPSOR\HU� DERXW

KD]DUGRXV�PDWHULDOV�VWRUHG�RQ�VLWH�LQ�YLRODWLRQ�RI�26+$�VWDQGDUGV���$OWKRXJK

ZH� GHWHUPLQHG� WKDW� VKH� IDLOHG� WR� HVWDEOLVK� D� YDOLG� FODLP� IRU� ZURQJIXO

GLVFKDUJH�� VKH� KDG� VWDWHG� D� YDOLG� FODLP� XQGHU� WKH� :DJH� 3D\PHQW� DQG

&ROOHFWLRQ�/DZ���,Q�VR�GHFLGLQJ��ZH�KHOG�WKDW�WKH�WZR�ZHHNV
�VHYHUDQFH�SD\
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SURPLVHG� WR� KHU� XSRQ� KHU� VHSDUDWLRQ� ZDV� D� �IULQJH� EHQHILW>@� RU� ZDJH

VXSSOHPHQW>@�VXFK�DV�VHSDUDWLRQ�SD\�WR�EH�SDLG�SXUVXDQW�WR�DQ�DJUHHPHQW�WR

WKH� HPSOR\HH��� � ,G�� DW� ����� � :H� FDQ� GLVFHUQ� QR� VLJQLILFDQW� GLIIHUHQFH

EHWZHHQ� WKH� XQLODWHUDO� SURPLVH� RI� WZR� ZHHNV¶� VHYHUDQFH� SD\� JLYHQ� WR

0F/DXJKOLQ�DQG�WKH�XQLODWHUDO�SURPLVH�RI�WZR�ZHHNV
�VHYHUDQFH�SD\�JLYHQ�WR

DSSHOODQW� KHUH�� � $SSHOODQW� ZDV� WKXV� MXVWLILHG� LQ� H[SHFWLQJ� KHU� FODLP� WR� EH

KHDUG�RQ�LWV�PHULWV�

��� )LQDOO\�� ZH� GLVPLVV� DSSHOODQW
V� FRPSODLQW� WKDW� WKH� WULDO� MXGJH� VKRXOG

KDYH� UHFXVHG� KLPVHOI�� � $� SDUW\� VHHNLQJ� UHFXVDO� RI� D� MXGJH� PXVW� SURYLGH

HYLGHQFH�RI�WKH�QHFHVVLW\�IRU�D�GLVTXDOLILFDWLRQ���&RPPRQZHDOWK�Y��3HUU\�

����$��G�����������3D��������� �*HQHUDOO\�� UHFXVDO� LV�ZDUUDQWHG�ZKHUH� WKH

DSSHDUDQFH�RI�LPSURSULHW\�DULVHV�EHFDXVH�RI�D�MXGJH
V�SHFXQLDU\�LQWHUHVW�LQ�D

FRQWURYHUV\� RU� EHFDXVH�RI� D� FRQVDQJXLQHDO� UHODWLRQVKLS� EHWZHHQ� WKH� MXGJH

DQG�RQH�RI�WKH�OLWLJDQWV���,G��DW������ ��7KH�FUX[�RI�DSSHOODQW
V�FRPSODLQW�LV

WKDW� WKH� ORZHU� FRXUW� MXGJH� FRQWLQXDOO\� UHIXVHG� WR� �PDNH� SURSHU

GHWHUPLQDWLRQV�RI� IDFW� RU� ODZ� LQ� WKLV�PDWWHU��� � 7KLV�� LQ� LWVHOI�� LV� LQVXIILFLHQW

JURXQGV�RQ�ZKLFK�WR�VKRZ�LPSURSULHW\���$SSHOODQW�DGGLWLRQDOO\�FRPSODLQV�WKDW

�H[� SDUWH� FRPPXQLFDWLRQV�� KDYH� ELDVHG� WKH� MXGJH� DJDLQVW� KHU�� � $JDLQ�

DSSHOODQW�KDV� VKRZQ�QR� OLQN�EHWZHHQ� WKH� DOOHJHG� FRPPXQLFDWLRQV� DQG�DQ\

ELDV�� � $SSHOODQW� KDV� WKHUHIRUH� IDLOHG� WR� VKRZ� E\� DQ\� FUHGLEOH� HYLGHQFH

LPSURSULHW\�RQ�WKH�SDUW�RI�WKH�WULDO�MXGJH�

�������������������������������������������������������������������������������������������������������������
�� ��,W� DSSHDUV� WKDW� WKH� SHWLWLRQ� IRU� DSSHDO� ZDV� JUDQWHG� WR� FRQVLGHU� LVVXHV
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��� ,Q� FRQFOXVLRQ�� ZH� KROG� WKDW� WKH� WULDO� FRXUW� HUUHG� LQ� GLVPLVVLQJ

DSSHOODQW
V�FDVH���:H�DOVR�ILQG�WKDW�VKH�KDV�VWDWHG�YDOLG�SULPD�IDFLH�FDXVHV

RI� DFWLRQ� IRU� ZURQJIXO� GLVFKDUJH�� YLRODWLRQV� RI� WKH� :KLVWOHEORZHU� /DZ�

YLRODWLRQV�RI�WKH�:DJH�3D\PHQW�DQG�&ROOHFWLRQ�/DZ��DQG�LQWHQWLRQDO�LQIOLFWLRQ

RI�HPRWLRQDO�GLVWUHVV���$OO�RI�DSSHOODQW
V�RWKHU�FDXVHV�RI�DFWLRQ�ZHUH�SURSHUO\

GLVPLVVHG�

�� 2UGHU�YDFDWHG��FDVH�UHPDQGHG�IRU�IXUWKHU�SURFHHGLQJV�SXUVXDQW�WR�WKLV

RSLQLRQ���-XULVGLFWLRQ�UHOLQTXLVKHG�

��� &RQFXUULQJ�DQG�'LVVHQWLQJ�6WDWHPHQW�E\�0F(ZHQ��3�-�

�������������������������������������������������������������������������������������������������������������
RWKHU�WKDQ�WKH�:3&/�GHWHUPLQDWLRQ�
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$SSHDO�IURP�WKH�2UGHU�(QWHUHG�'HFHPEHU����������
,Q�WKH�&RXUW�RI�&RPPRQ�3OHDV�RI�0RQWJRPHU\�&RXQW\�

&LYLO��1R����������

%()25(��0F(:(1��3�-���0860$112��DQG�2/6=(:6.,��--�

&21&855,1*�$1'�',66(17,1*�67$7(0(17�%<�0F(:(1��3�-��

�� :KLOH�WKH�DXWKRU�RI�WKH�PDMRULW\�YLHZ�SURYLGHV��LQ�KLV�XVXDO�IDVKLRQ��D

VRXQG�UDWLRQDOH�DQG�SHUVXDVLYH�H[SUHVVLRQ�RI�YLHZ��,�DP�XQDEOH�WR�ILQG�WKDW

DSSHOOHHV�� SULYDWHO\� RZQHG�� IRU�SURILW� EXVLQHVV� HQWLWLHV�� DUH� ³SXEOLF� ERGLHV´

IRU� SXUSRVHV� RI� WKH� :KLVWOHEORZHU� /DZ��� ��� 3�6�� ��� ����������

1RQHWKHOHVV�� ,�DJUHH�ZLWK� WKH�PDMRULW\� WKDW� WKH� RUGHU�ZKLFK�GLVPLVVHG� WKH

DPHQGHG�FRPSODLQW�RI�DSSHOODQW�PXVW�EH�YDFDWHG�DQG�WKH�FDVH�UHPDQGHG�IRU

WULDO���DV�,�EHOLHYH�DSSHOODQW�KDV�SOHDGHG�D�YLDEOH�FDXVH�RI�DFWLRQ�IRU�ZURQJIXO

GLVFKDUJH�DQG�FLYLO�FRQVSLUDF\�

�� 3HQQV\OYDQLD� LV� D� IDFW�SOHDGLQJ� MXULVGLFWLRQ� ³XQGHU� ZKLFK� FRXUWV� DUH

SUHVXPHG�WR�NQRZ�WKH�ODZ�DQG�SODLQWLIIV�QHHG�RQO\�SOHDG�IDFWV�FRQVWLWXWLQJ

����������������������������������
��$FW�RI�'HF������������3�/��������1R�����������

�� ,� ZRXOG� DOVR� SHUPLW� DSSHOODQW� WR� ILOH� D� VHFRQG� DPHQGHG� FRPSODLQW� XSRQ
UHPDQG�
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WKH� FDXVH� RI� DFWLRQ� DQG� WKH� FRXUWV� ZLOO� WDNH� MXGLFLDO� QRWLFH� RI� WKH� VWDWXWH

LQYROYHG�´� � +HLQO\� Y�� &RPPRQZHDOWK�� ���� $��G� ������ ����� Q��

�3D�&PZOWK����������,�EHOLHYH�WKH�IDFWV�DOOHJHG�E\�DSSHOODQW�VHW�IRUWK�FDXVHV

RI� DFWLRQ� IRU� FLYLO� FRQVSLUDF\� DQG� ZURQJIXO� GLVFKDUJH� LQ� YLRODWLRQ� RI� WKH

0HGLFDUH� DQG� 0HGLFDLG� )UDXG� $FW�� ��� 8�6�&�� �� �����D����E��� � $V� UHFHQWO\

QRWHG� E\� RXU� OHDUQHG� FROOHDJXH�� -XGJH� %HUOH�0�� 6FKLOOHU�� LQ� KLV� FRPSHOOLQJ

GLVVHQWLQJ�RSLQLRQ�LQ�6SLHUOLQJ�Y��)LUVW�$PHULFDQ�+RPH�+HDOWK�6HUYLFHV�

,QF��������3D�6XSHU�������ILOHG�6HSW�����������

���WRGD\¶V�VRFLHW\�KDV�D�FRPSHOOLQJ�LQWHUHVW�LQ�SUHYHQWLQJ
WKH�VLJQLILFDQW�ZDVWH�RI�WD[SD\HU�IXQGV�WKURXJK�IUDXGXOHQW
ELOOLQJ� SUDFWLFHV� E\� KHDOWK� FDUH� SURYLGHUV�� � :H� PXVW
HQVXUH� WKH� DYDLODELOLW\� RI� IHGHUDOO\� IXQGHG� KHDOWK� FDUH
LQVXUDQFH�IRU�WKH�SRRU��GLVDEOHG��DQG�WKH�HOGHUO\�

(PSOR\HHV� VKRXOG� QRW� EH� VDFULILFHG� RQ� WKH� DOWDU� RI� WKH
HPSOR\HH� DW�ZLOO� GRFWULQH� IRU� UHSRUWLQJ� VXVSHFWHG
0HGLFDUH� IUDXG� WKURXJK� SURSHU� FKDQQHOV� LQ� WKH� FRXUW� RI
WKHLU�HPSOR\PHQW����

7KH� REVHUYDWLRQ� WKDW� ³WKH� HPSOR\HU� KDV� WKH� KDPPHU´�� +RXVHKROGHU� Y�

.HQVLQJWRQ�0IJ��&R�������$��G�����������3D�6XSHU���������DOOR��GHQLHG�

����$��G�������������� LV�DV�WLPHOHVV� DV� WKDW� KDPPHU� LV� LPSHUYLRXV��$V� D

UHVXOW��LW�IDOOV�WR�WKH�FRXUWV�WR�LPSRVH�D�UHLQ�RQ�WKH�XQEULGOHG�VZLQJ�RI�WKDW

KDPPHU���7KXV�LW�LV�WKDW�WKH�FDVH�PXVW�EH�UHPDQGHG�IRU�WULDO�RI�WKH�FDXVH�RI

DSSHOODQW�


