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��� ,Q�WKLV�DSSHDO��$SSHOODQW��-DQLFH�)RIO\JHQ��DVNV�XV�WR�GHWHUPLQH�ZKHWKHU

WKH�LQIRUPDWLRQ�VKH�UHFHLYHG�SULRU�WR�KHU�JDVWULF�E\SDVV�VXUJHU\�ZDV�VXIILFLHQW

WR� FRQVWLWXWH� LQIRUPHG� FRQVHQW�� � :H� KROG� WKDW� WKH� YDOLGLW\� RI� D� VXUJLFDO

SDWLHQW¶V� LQIRUPHG� FRQVHQW� GHSHQGV� XSRQ� WKH� SUHWUHDWPHQW� LQIRUPDWLRQ

UHOD\HG�WR�WKH�SDWLHQW��UHJDUGOHVV�RI�ZKHWKHU�WKH�GLVFORVXUHV�DUH�PDGH�E\�WKH

WUHDWLQJ� SK\VLFLDQ� RU� DQRWKHU� TXDOLILHG� SHUVRQ� VXFK� DV� D� QXUVH� RU� RWKHU

DVVLVWDQW���)RU�WKH�UHDVRQV�VHW�IRUWK�LQ�WKLV�RSLQLRQ��ZH�DIILUP�WKH�WULDO�FRXUW¶V

ILQDO� RUGHU� RI� MXGJPHQW� LQ� IDYRU� RI� $SSHOOHHV�� $OOHJKHQ\� *HQHUDO� +RVSLWDO�

6HUJLR�%HWDQFRXUW��0�'���DQG�.LUD�.LVODQ��0�'�

��� 7KH� UHOHYDQW� IDFWV� DQG� SURFHGXUDO� EDFNJURXQG� RI� WKH� DSSHDO� DUH� DV

IROORZV���2Q�0DUFK�����������'U��%HWDQFRXUW�SHUIRUPHG�DQ�HOHFWLYH��QHDU�WRWDO

JDVWULF�E\SDVV�SURFHGXUH�RQ�$SSHOODQW��GXH�WR�KHU�PRUELG�REHVLW\���)ROORZLQJ
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KHU�VXUJHU\��$SSHOODQW�VXIIHUHG�D�VWURNH���2Q�0DUFK�����������$SSHOODQW�ILOHG

D�PHGLFDO�PDOSUDFWLFH�FODLP�DJDLQVW�$SSHOOHHV��DOOHJLQJ�WKDW�WKH�VXUJHU\�ZDV

XQQHFHVVDU\�� QHJOLJHQWO\� SHUIRUPHG� DQG� SHUIRUPHG� ZLWKRXW� KHU� LQIRUPHG

FRQVHQW�� �$W�WULDO��$SSHOODQW�YROXQWDULO\�ZLWKGUHZ�D�QHJOLJHQFH�FRXQW��KDYLQJ

WR� GR� ZLWK� XQQHFHVVDU\� VXUJHU\�� DQG� SURFHHGHG� RQ� WKH� ODFN� RI� LQIRUPHG

FRQVHQW�FRXQWV�RQO\���$W�WKH�FORVH�RI�WKH�OLDELOLW\�SRUWLRQ�RI�WKH�FDVH��WKH�WULDO

FRXUW�HQWHUHG�D�QRQ�VXLW�LQ�IDYRU�RI�$SSHOOHHV��$OOHJKHQ\�*HQHUDO�+RVSLWDO�DQG

'U��.LVODQ���)ROORZLQJ�IRXU�GD\V�RI�WULDO��WKH�MXU\�UHWXUQHG�D�YHUGLFW�LQ�IDYRU�RI

'U��%HWDQFRXUW�RQ�WKH�LQIRUPHG�FRQVHQW�FRXQWV���$SSHOODQW�ILOHG�SRVW�YHUGLFW

PRWLRQV�� ZKLFK� WKH� WULDO� FRXUW� GHQLHG� E\� 2UGHU� DQG� 2SLQLRQ�� � 7KLV� WLPHO\

DSSHDO�IROORZHG�

��� 2Q�DSSHDO��$SSHOODQW�UDLVHV�VHYHQ�LVVXHV��ZKLFK�VKH�IUDPHV�DV�IROORZV�
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�$SSHOODQW¶V�%ULHI�DW����

��� 2XU�VWDQGDUG�RI�UHYLHZ�ZKHQ�IDFHG�ZLWK�DQ�DSSHDO�IURP�WKH�WULDO�FRXUW¶V

GHQLDO� RI� D� PRWLRQ� IRU� D� QHZ� WULDO� LV� ZKHWKHU� WKH� WULDO� FRXUW� FOHDUO\� DQG

SDOSDEO\�FRPPLWWHG�DQ�HUURU�RI�ODZ�WKDW�FRQWUROOHG�WKH�RXWFRPH�RI�WKH�FDVH�RU

FRQVWLWXWHG� DQ� DEXVH� RI� GLVFUHWLRQ�� � &KLOGHUV� Y�� 3RZHU� /LQH� (TXLSPHQW

5HQWDOV��,QF�������$��G�����������3D�6XSHU���������DSSHDO�GHQLHG������3D�

���������$��G�������������TXRWLQJ�'RXJKHUW\�Y��(GZDUG�-��0HORQH\��,QF��

����$��G�����������3D�6XSHU���������DSSHDO�GHQLHG������3D�����������$��G

��������������/XGPHU�Y��1HUQEHUJ������$��G�����������3D�6XSHU��������

DSSHDO�GHQLHG������3D�����������$�G�������������FHUWLRUDUL�GHQLHG������8�6�

����������6�&W������������/�(G��G�������������FLWLQJ�6WHYHQVRQ�Y��*HQHUDO
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0RWRUV� &RUS��� ���� 3D�� ����� ����� ���� $��G� ����� ������� ��������� � ,Q

H[DPLQLQJ�WKH�HYLGHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR�WKH�YHUGLFW�ZLQQHU��WR

UHYHUVH� WKH� WULDO� FRXUW�� ZH�PXVW� FRQFOXGH� WKDW� WKH� YHUGLFW� ZRXOG� FKDQJH� LI

DQRWKHU� WULDO� ZHUH� JUDQWHG�� �&KLOGHUV�� VXSUD�� � )XUWKHU�� LI� WKH� EDVLV� RI� WKH

UHTXHVW� IRU� D� QHZ� WULDO� LV� WKH� WULDO� FRXUW¶V� UXOLQJV� RQ� HYLGHQFH�� WKHQ� VXFK

UXOLQJV�PXVW�EH�VKRZQ�WR�KDYH�EHHQ�QRW�RQO\�HUURQHRXV�EXW�DOVR�KDUPIXO�WR

WKH� FRPSODLQLQJ� SDUWLHV�� � ,G�� � ³(YLGHQWLDU\� UXOLQJV� ZKLFK� GLG� QRW� DIIHFW� WKH

YHUGLFW�ZLOO�QRW�SURYLGH�D�EDVLV�IRU�GLVWXUELQJ�WKH�MXU\¶V�MXGJPHQW�´��,G�

��� $IWHU� D� WKRURXJK� UHYLHZ� RI� WKH� UHFRUG�� WKH� EULHIV� RI� WKH� SDUWLHV�� WKH

DSSOLFDEOH� ODZ�� DQG� WKH� ZHOO�UHDVRQHG� RSLQLRQ� RI� WKH� +RQRUDEOH� 6�� /RXLV

)DULQR�� ZH� KDYH� GHWHUPLQHG� WKDW� WKHUH� LV� QR� PHULW� WR� $SSHOODQW¶V� ILUVW� DQG

VHFRQG� LVVXHV� UDLVHG�RQ�DSSHDO�� � -XGJH�)DULQR¶V�RSLQLRQ� VXFFLQFWO\� GLVFXVVHV

DQG�SURSHUO\�GLVSRVHV�RI�WKHVH�LVVXHV�DV�IROORZV�

7KH�>$SSHOODQW@¶V�PDLQ�DVVLJQPHQW�RI�HUURU�LV�WKDW�WKH�&RXUW
UHIXVHG� WR� SHUPLW� UHEXWWDO� WHVWLPRQ\� WR� FKDOOHQJH� WKH
VWDWLVWLFV�JLYHQ�E\� WKH�>$SSHOOHH@�DV�WR� WKH�VXFFHVV� UDWH�RI
WKH� DOWHUQDWLYHV� WR� VXUJHU\�� � 7KLV� UDLVHV� WKH� LVVXH� DV� WR
ZKHWKHU� WKH� GRFWULQH� RI� LQIRUPHG� FRQVHQW� H[WHQGV� WR
VWDWLVWLFV�UHJDUGLQJ�WKH�VXFFHVV�RI�DOWHUQDWLYHV���$�SK\VLFLDQ
RU� VXUJHRQ� QHHG� QRW� GLVFORVH� DOO� NQRZQ� LQIRUPDWLRQ�
KRZHYHU��WKH�SK\VLFLDQ�RU�VXUJHRQ�LV�UHTXLUHG�WR�DGYLVH�WKH
SDWLHQW� RI� WKRVH� PDWHULDO� IDFWV�� ULVNV�� FRPSOLFDWLRQV�� DQG
DOWHUQDWLYHV� WR� VXUJHU\� WKDW� D� UHDVRQDEOH� SHUVRQ� LQ� WKH
SDWLHQW¶V� VLWXDWLRQ� ZRXOG� FRQVLGHU� VLJQLILFDQW� LQ� GHFLGLQJ
ZKHWKHU�WR�KDYH�WKH�RSHUDWLRQ�� �6WRYHU�Y��$VVRFLDWLRQ�RI
6XUJHRQV������3D�6XSHU����������$��G���������������7KH
GHWHUPLQDWLRQ� RI� ZKDW� D� UHDVRQDEOH� SDWLHQW� ZRXOG� GR� RU
FRQVLGHU� VLJQLILFDQW� XQGHU� FHUWDLQ� FLUFXPVWDQFHV� LV� IRU� WKH
MXU\� WR� GHFLGH�� H[SHUW� DVVLVWDQFH� LV� QRW� QHFHVVDU\�
5RZLQVN\�Y��6SHUOLQJ������3D�6XSHU�����������$��G����
�������
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,Q� WKLV� FDVH� WKH� SURIIHUHG� UHEXWWDO� WHVWLPRQ\� ZDV� WR� RIIHU
GLIIHUHQW� VWDWLVWLFV� DV� WR� WKH� VXFFHVV� RI� VRPH� QRQ�VXUJLFDO
ZHLJKW�UHGXFWLRQ�DOWHUQDWLYHV�� �7KLV�LV� FHUWDLQO\�EH\RQG� WKH
VFRSH�RI�WKH�GRFWULQH�RI�LQIRUPHG�FRQVHQW�DQG�WKHUHIRUH�QRW
UHOHYDQW���6WRYHU������3D�6XSHU��DW���������$��G�DW������
.OLQH� Y�� %HKUHQGW�� ���� 3D�6XSHU�� ����� ���� $��G� ���
���������(YHQ�LI�VXFK�VWDWLVWLFDO�LQIRUPDWLRQ�>ZHUH@�UHOHYDQW
XQGHU� WKH� LQIRUPHG� FRQVHQW� GRFWULQH� LW� ZRXOG� QRW� DSSO\� LQ
WKLV� FDVH� VLQFH� WKH� >$SSHOODQW@� KDG� DOUHDG\� WHVWLILHG� WKDW
GXULQJ�WKH���¶V�DQG���¶V�VKH�KDG� WULHG�QRQ�VXUJLFDO�ZHLJKW
ORVV� SURJUDPV�� LQFOXGLQJ� WKRVH� WKDW� ZHUH� PHGLFDOO\
VXSHUYLVHG�DQG�WKH\�GLG�QRW�ZRUN�IRU�KHU���6KH�WHVWLILHG�WKDW
DQ\� ZHLJKW� ORVV� XQGHU� WKRVH� SURJUDPV� ZDV� VXEVHTXHQWO\
UHJDLQHG� DQG� WKHUHIRUH� >$SSHOODQW@¶V� RZQ� HYLGHQFH
HVWDEOLVKHG�WKDW�VKH�IHOO�RXWVLGH�WKH�VWDWLVWLFDO�VXFFHVV�UDWH
RI� WKH� QRQ�VXUJLFDO� DOWHUQDWLYHV� UHJDUGOHVV� RI� WKH
SHUFHQWDJHV�RI�VXFFHVV�

>$SSHOODQW@� QH[W� FRPSODLQV� WKDW� WKH� &RXUW�� ³UHIXVHG� WR
SHUPLW� >$SSHOODQW@¶V� H[SHUW� WR� UHQGHU� DQ� RSLQLRQ� DV� WR
ZKHWKHU� WKH� VWURNH� WKDW� >$SSHOODQW@� VXIIHUHG� D� IHZ� GD\V
DIWHU�WKH�VXUJHU\�ZDV�UHODWHG�WR�WKH�VXUJHU\�´��$�UHYLHZ�RI�D
SRUWLRQ�RI�WKH�GLUHFW�H[DPLQDWLRQ�RI�>$SSHOODQW@¶V�H[SHUW��'U�
:KHOFKHO�� DW� SDJH� ���� RI� WKH� WUDQVFULSW� LQGLFDWHV� WKDW� WKH
FRQWUDU\�LV�WUXH�

0U��6XZDN 4� ³'RFWRU�� ,� DOVR� ZDQW� WR� DVN� \RX
ZKHWKHU�RU�QRW�D�VXUJHRQ� FRXOG� HYHQ�KDYH�SUHGLFWHG
WKLV�VWURNH"´

$� ³$EVROXWHO\� QRW�� � 7KH� VWURNH� ZDV
FRPSOHWHO\�RXW�RI�WKH�EOXH�´

4� ³6R�DV�\RX�VWDWHG�LQ�\RXU�UHSRUW��QR
VXUJHRQ�FRXOG�SUHGLFW�WKLV�VWURNH�RU�SUHYHQW�LW"´

$� ³<RX�FDQ¶W�SUHYHQW�WKHP�LI�\RX�FDQ¶W
SUHGLFW� WKHP�� � %XW� QR�� WKHUH� ZDV� QR� ZD\� \RX� FRXOG
KDYH�SUHYHQWHG�WKLV�VWURNH�´

4� ³6R� UHDOO\�� DV� IDU� DV� WKH� LQIRUPHG
FRQVHQW�� \RX� KDYH� JLYHQ� XV� GLIIHUHQW� ULVNV� WKDW� WKH
GRFWRU�KDV�WR�VSHDN�DERXW��EXW�KH�GRHVQ¶W�UHDOO\�KDYH
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WR� VSHFLILFDOO\� VSHDN�DERXW� WKH� ULVN� RI� VWURNH�� LV� WKDW
ULJKW"´

$� ³7KDW�LV�FRUUHFW�´

4� ³7KH� VWURNH� LWVHOI� LV� QRW� D� SDUW� RI� WKH
LQIRUPHG�FRQVHQW"´

$� ³7KDW�LV�FRUUHFW�´

�7ULDO�&RXUW�2SLQLRQ�� GDWHG���������DW� ������ � $FFRUGLQJO\��ZH�DIILUP�RQ� WKH

EDVLV�RI�WKH�WULDO�FRXUW¶V�RSLQLRQ�DV�WR�LVVXHV�RQH�DQG�WZR�

��� ,Q�KHU�WKLUG�LVVXH��$SSHOODQW�PDLQWDLQV�WKDW�WKH�WULDO�FRXUW�HUUHG�ZKHQ�LW

SHUPLWWHG�'U��%DIIRQL�WR�GLVFXVV�ZKHWKHU�$SSHOODQW�KDG�VXIIHUHG�D�SXOPRQDU\

HPEROLVP�EHFDXVH�WKDW�WHVWLPRQ\�H[FHHGHG�WKH�VFRSH�RI�KLV�UHSRUW���$SSHOODQW

IXUWKHU�DUJXHV�WKDW�WKH�WULDO�FRXUW�HUUHG�ZKHQ�LW�SHUPLWWHG�WKLV�GHIHQVH�H[SHUW

WR� WHVWLI\� LQ�D�PDQQHU��ZKLFK�$SSHOODQW� FODLPV�ZDV� RXWVLGH� WKH� VFRSH�RI� KLV

UHSRUW���$SSHOODQW�VWDWHV�WKDW�'U��%DIIRQL�LQGLFDWHG�LQ�KLV�UHSRUW�WKDW�KH�FRXOG

QRW� SURYLGH� DQ� RSLQLRQ� DV� WR� WKH� LVVXH� RI� LQIRUPHG� FRQVHQW�� � $SSHOODQW

FRQWHQGV� WKDW�'U�� %DIIRQL¶V� WHVWLPRQ\�� UHJDUGLQJ� DOWHUQDWLYHV� WR� VXUJHU\� IRU

WKH�PRUELGO\�REHVH�SDWLHQW��ZHUH�XQIDLU�FRPPHQWV�ZKLFK�H[FHHGHG�WKH�VFRSH

RI� WKH� H[SHUW� UHSRUW� DQG� XQGXO\� SUHMXGLFHG� $SSHOODQW�� � $V� VXFK�� $SSHOODQW

FRQFOXGHV�� WKH� WULDO� FRXUW� HUUHG�ZKHQ� LW� RYHUUXOHG� $SSHOODQW¶V� REMHFWLRQ� DQG

DGPLWWHG�WKLV�WHVWLPRQ\�LQWR�HYLGHQFH���:H�GLVDJUHH�

��� 3HQQV\OYDQLD�ODZ�LV�ZHOO�VHWWOHG�UHJDUGLQJ�WKH�DGPLVVLRQ�DQG�H[FOXVLRQ

RI�HYLGHQFH�DW�WULDO�

5XOLQJV� RQ� WKH� DGPLVVLRQ� DQG� H[FOXVLRQ� RI� HYLGHQFH� DUH
ZLWKLQ� WKH� GLVFUHWLRQ� RI� WKH� WULDO� MXGJH� DQG� ZLOO� QRW� EH
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UHYHUVHG� RQ� DSSHDO� DEVHQW� D� PDQLIHVW� DEXVH� RI� WKDW
GLVFUHWLRQ�� �7KH�DGPLVVLRQ� RI� H[SHUW� WHVWLPRQ\� LV� D�PDWWHU
ZLWKLQ�WKH�VRXQG�GLVFUHWLRQ�RI�WKH�WULDO�FRXUW��DQG�DSSHOODWH
UHYLHZ� RI� WKH� WULDO� FRXUW¶V� DFWLRQ� LV� VLPLODUO\� DQG
FRUUHVSRQGLQJO\�OLPLWHG���7KH�GHFLVLRQ�RI�WKH� WULDO� MXGJH�RQ
WKH�TXHVWLRQ�RI�WKH�DGPLVVLELOLW\�RI�H[SHUW�WHVWLPRQ\�ZLOO�QRW
EH� UHYHUVHG�� UHPDQGHG�� RYHUUXOHG�� RU� GLVWXUEHG� E\� DQ
DSSHOODWH�FRXUW�XQOHVV�WKHUH�ZDV�D�FOHDU�DEXVH�RI�GLVFUHWLRQ
RU�D�FOHDU�HUURU���+RZHYHU��WKDW�GLVFUHWLRQ�LV�QRW�XQOLPLWHG�
DQG� ZKHUH� WKH� UXOLQJ� RI� D� WULDO� FRXUW� H[FHHGV� WKRVH� OLPLWV
DQG�D�SDUW\�LV�SUHMXGLFHG�WKHUHE\�UHYHUVLEOH�HUURU�RFFXUV�

  

>,@Q� GHWHUPLQLQJ� ZKHWKHU� DQ� H[SHUW¶V� WULDO� WHVWLPRQ\� IDOOV
ZLWKLQ� WKH� IDLU� VFRSH� RI� KLV� SUH�WULDO� UHSRUW�� WKH� WULDO� FRXUW
PXVW� GHWHUPLQH� ZKHWKHU� WKH� UHSRUW� SURYLGHV� VXIILFLHQW
QRWLFH�RI�WKH�H[SHUW¶V�WKHRU\�WR�HQDEOH�WKH�RSSRVLQJ�SDUW\�WR
SUHSDUH�D�UHEXWWDO�ZLWQHVV���7KH�WULDO�FRXUW�PXVW�DOVR�LQTXLUH
ZKHWKHU� WKHUH�KDV�EHHQ� VXUSULVH� RU� SUHMXGLFH� WR� WKH� SDUW\
ZKLFK� LV� RSSRVLQJ� WKH� SURIIHUHG� WHVWLPRQ\� RI� WKH� H[SHUW�
EDVHG� XSRQ� DQ\� DOOHJHG� GHYLDWLRQ� EHWZHHQ� WKH� PDWWHUV
GLVFORVHG� GXULQJ� GLVFRYHU\�� DQG� WKH� WHVWLPRQ\� RI� VXFK
H[SHUW� DW� WULDO�� � :KDW� FRQVWLWXWHV� VXUSULVH� DQG� SUHMXGLFH�
KRZHYHU�� GHSHQGV� XSRQ� WKH� SUH�WULDO� SDUWLFXODUV� RI� HDFK
FDVH�

7LEXU]LR�.HOO\� Y�� 0RQWJRPHU\�� ���� $��G� ����� ������� �3D�6XSHU�� �����

�FLWDWLRQV�RPLWWHG����6HH�:DOVK�Y��.XELDN������$��G��������������3D�6XSHU�

������ �HQ� EDQF��� � ,Q� DGGLWLRQ�� ³>I@DFW� WHVWLPRQ\� PD\� LQFOXGH� RSLQLRQ� RU

LQIHUHQFHV�VR�ORQJ�DV�WKRVH�RSLQLRQV�RU�LQIHUHQFHV�DUH�UDWLRQDOO\�EDVHG�RQ�WKH

ZLWQHVV¶V� SHUFHSWLRQV� DQG� KHOSIXO� WR� D� FOHDU� XQGHUVWDQGLQJ� RI� KLV� RU� KHU

WHVWLPRQ\�´� � %UDG\� Y�� %DOOD\�� 7KRUQWRQ�� 0DORQH\� 0HGLFDO� $VVRFLDWHV�

,QF�������$��G�������������3D�6XSHU���������FLWLQJ�+DYDV\�Y��5HVQLFN�����

$��G�������������3D�6XSHU�����������)XUWKHU��³DQ�H[SHUW�PD\�EDVH�KLV�RU�KHU

RSLQLRQ� RQ� IDFWV� OHDUQHG� E\� OLVWHQLQJ� WR� WHVWLPRQ\� DW� WULDO�´� � ,G�� �FLWLQJ
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7REDVK�Y��-RQHV������3D�����������$��G�������������� �:KHUH�DQ�H[SHUW¶V

IDFW�RSLQLRQ�WHVWLPRQ\�LV�IDLU�UHEXWWDO�WR�WKH�RWKHU�SDUW\¶V�H[SHUW�WHVWLPRQ\��LW

FDQQRW�EH�VHHQ�DV�XQIDLUO\�VXUSULVLQJ�RU�SUHMXGLFLDO���,G��DW���������

��� ,Q�WKH�LQVWDQW�FDVH��$SSHOODQW�REMHFWHG�WR�'U��%DIIRQL¶V� WHVWLPRQ\�WKDW�

LQ�KLV�RSLQLRQ��$SSHOODQW�KDG�QRW�VXIIHUHG�D�SXOPRQDU\�HPEROLVP��EHFDXVH�WKLV

RSLQLRQ� ZDV� QRW� UHIOHFWHG� LQ� KLV� UHSRUW�� � 2XU� UHYLHZ� RI� 'U�� %DIIRQL¶V� UHSRUW

UHYHDOV� QR� FRPPHQW� RQ� ZKHWKHU� $SSHOODQW� KDG� RU� KDG� QRW� VXIIHUHG� D

SXOPRQDU\�HPEROLVP���+RZHYHU��$SSHOODQW�KDG�VXIILFLHQW�QRWLFH�RI�$SSHOOHHV¶

WKHRU\�RI�WKH�FDVH�WR�SUHYHQW�DQ\�VXUSULVH�RU�SUHMXGLFH���6HH�7LEXU]LR�.HOO\�

VXSUD�� � )XUWKHU�� 'U�� %DIIRQL� ZDV� VLPSO\� UHVSRQGLQJ� WR� $SSHOODQW¶V� H[SHUW¶V

WHVWLPRQ\�JLYHQ�DW�WULDO���7KHUHIRUH��ZH�FRQFOXGH�WKDW�WKH�WHVWLPRQ\�ZDV�IDLU

UHEXWWDO� DQG� FDQQRW� EH� FRQVWUXHG�DV� XQIDLUO\� VXUSULVLQJ� RU� SUHMXGLFLDO�� �6HH

%UDG\��VXSUD�

��� $SSHOODQW� DOVR� SURWHVWV� WKDW� WKH� WULDO� FRXUW� HUURQHRXVO\� SHUPLWWHG� 'U�

%DIIRQL� WR� WHVWLI\� UHJDUGLQJ� WKH� ODFN� RI� VXFFHVV� RI� DOWHUQDWLYHV� WR� VXUJHU\�

EHFDXVH�LQ�KLV�UHSRUW��'U��%DIIRQL�UHIXVHG�WR�UHQGHU�DQ�RSLQLRQ�RQ�WKH�TXHVWLRQ

RI� LQIRUPHG� FRQVHQW�� � +RZHYHU�� WKH� UHFRUG� UHYHDOV� WKDW� LW� ZDV� $SSHOODQW¶V

FRXQVHO� ZKR� TXHVWLRQHG� 'U�� %DIIRQL� UHJDUGLQJ� ZHLJKW� ORVV� DOWHUQDWLYHV� WR

VXUJHU\����1�7��7ULDO�����������DW�����������0RUHRYHU��DOWKRXJK�LW�LV�WUXH�WKDW

'U��%DIIRQL� UHIXVHG� WR� UHQGHU� DQ�H[SHUW� RSLQLRQ� DV� WR� WKH� LQIRUPHG� FRQVHQW

LVVXH�� LQ� KLV� UHSRUW� KH� GLVFXVVHG� DW� OHQJWK� WKH� ODFN� RI� IHDVLEOH�� VXFFHVVIXO
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PHWKRGV� RI� SHUPDQHQW� ZHLJKW� ORVV� RWKHU� WKDQ� VXUJLFDO� LQWHUYHQWLRQ�

7KHUHIRUH�� ZH� FRQFOXGH� WKDW� WKLV� WHVWLPRQ\� ZDV� DOVR� SURSHUO\� DGPLWWHG� DW

WULDO�

���� 1H[W��$SSHOODQW�TXHVWLRQHG�WKH�SURSULHW\�RI�WKH�WULDO�FRXUW�DQVZHULQJ�D

ZULWWHQ�TXHVWLRQ�SRVHG�E\�WKH�MXU\�UHJDUGLQJ�WKH�ZHLJKW�WR�EH�JLYHQ�WHVWLPRQ\

UHOD\HG�WR�$SSHOODQW�E\�WKH�QXUVLQJ�VWDII�DERXW�LQIRUPHG�FRQVHQW���$SSHOODQW

FRQWHQGV�WKDW�ZKHUH��DV�KHUH��WKH�VXUJHRQ�DGPLWV�WKDW�KH�WRRN�UHVSRQVLELOLW\

IRU� H[SODLQLQJ� WKH� FRPSOH[� VXUJLFDO� ULVNV� DQG� EHQHILWV�� WKH� MXU\� VKRXOG� QRW

KDYH� EHHQ� LQVWUXFWHG� WR� JLYH� DQ\� ZHLJKW� WR� VHPLQDU� VWDWHPHQWV� E\� WKH

VXUJHRQ¶V�QXUVH���:H�GLVDJUHH�

���� ,Q�%XOPDQ�Y��0\HUV������$��G�������3D�6XSHU���������WKH�DSSHOODQW�

SDWLHQW� EURXJKW� D� WUHVSDVV� DFWLRQ� DJDLQVW� WKH� DSSHOOHH�VXUJHRQ�� VHHNLQJ

GDPDJHV� IRU� LQMXULHV� VXVWDLQHG� DV� D� UHVXOW� RI� WKH� VXUJLFDO� UHPRYDO� RI� KHU

PD[LOODU\� DQG�PDQGLEXODU� OHIW� DQG� ULJKW�PRODUV�� � 7KH� DSSHOODQW� DOOHJHG� WKDW

WKH�VXUJHU\�KDG�EHHQ�SHUIRUPHG�ZLWKRXW�KHU�LQIRUPHG�FRQVHQW���7KH�DSSHOODQW

PDGH� QR� DVVHUWLRQ� RI� QHJOLJHQW� SHUIRUPDQFH�� � )ROORZLQJ� WULDO�� WKH� MXU\

UHWXUQHG� D� YHUGLFW� LQ� IDYRU� RI� WKH� DSSHOOHH�� � 2Q� DSSHDO�� WKH� DSSHOODQW

FRQWHQGHG�� LQWHU�DOLD�� WKDW� WKH� WULDO� FRXUW� HUUHG�ZKHQ� LW� IDLOHG� WR� FKDUJH� WKH

MXU\� WKDW�D�SDWLHQW�FDQQRW� IRUPXODWH�D�YDOLG�� LQIRUPHG� FRQVHQW� WR� D� VXUJLFDO

SURFHGXUH� ZKHQ� GLVFORVXUHV� RI� WKH� ULVNV� RI� VXUJHU\� DUH� PDGH� E\� D� QXUVH

                                                                                                                                    
1 'U��%DIIRQL�VWDWHG�WKDW�DOWHUQDWLYHV�WR�VXUJHU\�IRU�WKH�PRUELGO\�REHVH�SDWLHQW
ZHUH�D�IDQWDV\��ZKLFK�KH�OLNHQHG�WR�EHOLHYLQJ�LQ�6DQWD�&ODXV�
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DVVLVWDQW� DQG� QRW� E\� WKH� VXUJHRQ�� � 7KLV� &RXUW� KHOG� WKDW� WKH� YDOLGLW\� RI� D

SDWLHQW¶V� FRQVHQW� LV�EDVHG�XSRQ� WKH�VFRSH�RI� WKH� LQIRUPDWLRQ�JLYHQ��QRW� WKH

LGHQWLW\�RI�WKH�SHUVRQ�UHOD\LQJ�WKH�SUH�WUHDWPHQW�LQIRUPDWLRQ���,G��DW������

���� 6LPLODUO\�� LQ� WKH� LQVWDQW� FDVH�� $SSHOODQW� WHVWLILHG� WKDW� VKH� VSHQW

DSSUR[LPDWHO\�IRUW\�ILYH�PLQXWHV�WR�RQH�KRXU�ZLWK�$SSHOOHH�VXUJHRQ�ZKLOH�KH

H[SODLQHG� WKH�SURFHGXUH� DQG� WKH� ULVNV� DQG�EHQHILWV� RI� VXUJHU\�� � 7KHUHDIWHU�

SULRU� WR� H[HFXWLQJ� WKH� FRQVHQW� IRUP�� $SSHOODQW� DWWHQGHG� DQ� DSSUR[LPDWHO\

WZR�KRXU� ORQJ�SDWLHQW� LQIRUPDWLRQ� VHPLQDU� FRQGXFWHG� E\� $SSHOOHH�VXUJHRQ¶V

QXUVH���%HFDXVH�WKH�YDOLGLW\�RI�WKH�SDWLHQW¶V�FRQVHQW�LV�EDVHG�RQ�WKH�VFRSH�RI

WKH� LQIRUPDWLRQ� UHOD\HG�� UDWKHU� WKDQ� WKH� LGHQWLW\� RI� WKH� LQGLYLGXDO

FRPPXQLFDWLQJ� WKH� LQIRUPDWLRQ�� ZH� FRQFOXGH� WKDW� WKH� WULDO� FRXUW� SURSHUO\

LQVWUXFWHG� WKH� MXU\� WR� FRQVLGHU� WKH� LQIRUPDWLRQ� SUHVHQWHG� E\� $SSHOOHH�

VXUJHRQ¶V� QXUVH� DORQJ� ZLWK� WKDW� GLVFXVVHG� E\� $SSHOOHH�VXUJHRQ� ZKHQ

GHOLEHUDWLQJ�RQ�WKH�LQIRUPHG�FRQVHQW�LVVXH���6HH�LG���7KHUHIRUH��WKLV�LVVXH�LV

DOVR�PHULWOHVV�

���� ,Q� KHU� ILIWK� LVVXH�� $SSHOODQW� DVVHUWV� WKDW� WKH� WULDO� FRXUW� HUUHG� ZKHQ� LW

GLVPLVVHG� &RXQW� ,,� RI� KHU� FRPSODLQW� UHJDUGLQJ� XQQHFHVVDU\� VXUJHU\�

�$SSHOODQW¶V�%ULHI�DW��������+RZHYHU��RXU�UHYLHZ�RI�WKH�WULDO�WUDQVFULSW�UHYHDOV

WKDW� $SSHOODQW� IDLOHG� WR� UDLVH� DQ\� REMHFWLRQ� WR� WKH� DOOHJHG� WULDO� FRXUW� HUURU�

UHVXOWLQJ�LQ�ZDLYHU���6HH�3D�5�$�3�������D���LVVXHV�QRW�UDLVHG�LQ�WULDO�FRXUW�DUH

ZDLYHG�DQG�FDQQRW�EH�UDLVHG�IRU�ILUVW�WLPH�RQ�DSSHDO���/XGPHU��VXSUD�DW����
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�FRXQVHO�PXVW�PDNH�WLPHO\��VSHFLILF�REMHFWLRQV�GXULQJ�WULDO�WR�HQVXUH�WKDW�WULDO

FRXUW�KDV�RSSRUWXQLW\�WR�FRUUHFW�DOOHJHG�HUURUV��RU�HUURU�LV�ZDLYHG��

���� $SSHOODQW¶V� VL[WK� LVVXH� LV�D�FKDOOHQJH� WR�WKH�PDQQHU� LQ�ZKLFK�YRLU�GLUH

ZDV�FRQGXFWHG���$SSHOODQW�FRPSODLQV�WKDW�WKH�WULDO�FRXUW�UHIXVHG�PDQ\�RI�WKH

TXHVWLRQV�WKDW�VKH�VXEPLWWHG�WR�EH�XVHG�LQ�YRLU�GLUH���$SSHOODQW�DOOHJHV�WKDW

VKH� ZDV� SUHYHQWHG� IURP� SDUWLFLSDWLQJ� LQ� WKH� VHOHFWLRQ� RI� MXURUV� LQ� DQ\

PHDQLQJIXO� ZD\�� DQG� WKDW� WKHUHIRUH� KHU� GXH� SURFHVV� ULJKWV� ZHUH� YLRODWHG�

+RZHYHU�� DV� $SSHOODQW� SRLQWV� RXW�� YRLU� GLUH� ZDV� QRW� UHFRUGHG�� PDNLQJ� LW

LPSRVVLEOH� IRU� WKLV� &RXUW� WR� UHYLHZ� WKH� SURFHHGLQJV�� � )XUWKHU�� $SSHOODQW

UHJLVWHUHG� QR� REMHFWLRQ� DW� WKH� HDUOLHVW� SRVVLEOH� RSSRUWXQLW\�� � 7KHUHIRUH�

$SSHOODQW� IDLOHG� WR� SUHVHUYH� WKLV� LVVXH� IRU� DSSHOODWH� UHYLHZ�� � 6HH� 3D�5�$�3�

�����%URZQ�Y��3KLODGHOSKLD�7ULEXQH�&R�������$��G������3D�6XSHU��������

DSSHDO�GHQLHG������3D�����������$��G��������������FHUWLRUDUL�GHQLHG��BB�8�6�

BB������6�&W�����������/�(G��G�������������KROGLQJ�WKDW�LVVXHV�QRW�SUHVHUYHG

RQ� WULDO� DUH� ZDLYHG� RQ� DSSHDO�� HYHQ� LI� LVVXHV� UDLVHG� DUH� RI� FRQVWLWXWLRQDO

GLPHQVLRQ��

���� ,Q� KHU� VHYHQWK� DQG� ILQDO� LVVXH�� $SSHOODQW� DVVHUWV� WKDW� WKH� WULDO� FRXUW

HUUHG�ZKHQ� LW� GHQLHG� KHU�PRWLRQ� IRU� MXGJPHQW� QRWZLWKVWDQGLQJ� WKH� YHUGLFW�

$SSHOODQW�DUJXHV�WKDW�$SSHOOHHV¶�H[SHUW�FRQFHGHG�WKDW�WKHUH�ZHUH�FHUWDLQ�ULVNV

WR�UDSLG�ZHLJKW�ORVV��L�H��FKROHF\VWLWLV���ZKLFK�$SSHOODQW�DVVHUWV��DQG�$SSHOOHHV

                                                                                                                                    
2 2XU�SHUXVDO�RI�$SSHOODQW¶V�FRPSODLQW�UHYHDOV�WKDW�LW�LV�DFWXDOO\�&RXQW�,,,��QRW
&RXQW�,,��ZKLFK�DGGUHVVHV�³XQQHFHVVDU\�VXUJHU\�´
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DGPLW��ZHUH�QRW�GLVFXVVHG�ZLWK�$SSHOODQW�SULRU�WR�VXUJHU\���:H�GLVDJUHH�

���� :KHQ�UHYLHZLQJ�WKH�SURSULHW\�RI�DQ�RUGHU�JUDQWLQJ�RU�GHQ\LQJ�MXGJPHQW

QRWZLWKVWDQGLQJ� WKH� YHUGLFW�� ZH�PXVW� GHWHUPLQH� ZKHWKHU� WKHUH� LV� VXIILFLHQW

FRPSHWHQW� HYLGHQFH� WR� VXVWDLQ� WKH� YHUGLFW�� � -RKQVRQ� Y�� +\XQGDL� 0RWRU

$PHULFD�� ���� $��G� ����� ���� �3D�6XSHU�� ������� DSSHDO� GHQLHG�� BB� 3D�� BB�

����$��G�������������FLWDWLRQV�RPLWWHG���+DZV�Y��&RQIRUWL������$��G�����

�����3D�6XSHU���������5RZLQVN\�Y��6SHUOLQJ������$��G�����������3D�6XSHU�

�������DSSHDO�GHQLHG������3D�����������$��G������������ �TXRWLQJ�6DPXHO

5DSSDSRUW� )DPLO\� 3DUWQHUVKLS� Y�� 0HULGLDQ� %DQN�� ���� $��G� ���� ��

�3D�6XSHU�����������:H�PXVW�YLHZ�WKH�HYLGHQFH�LQ�WKH�OLJKW�PRVW�IDYRUDEOH�WR

WKH�YHUGLFW�ZLQQHU�DQG�JLYH�WKH�YHUGLFW�ZLQQHU�WKH�EHQHILW�RI�HYHU\�UHDVRQDEOH

LQIHUHQFH� DULVLQJ� WKHUHIURP� ZKLOH� UHMHFWLQJ� DOO� XQIDYRUDEOH� WHVWLPRQ\� DQG

LQIHUHQFHV���-RKQVRQ��VXSUD��+DZV��VXSUD��5RZLQVN\��VXSUD�

���� 3HQQV\OYDQLD� ODZ� PDNHV� FOHDU� WKDW� D� MXGJPHQW� QRWZLWKVWDQGLQJ� WKH

YHUGLFW� LV� SURSHU� RQO\� LQ� FOHDU� FDVHV� ZKHUH� WKH� IDFWV� DUH� VXFK� WKDW� QR� WZR

UHDVRQDEOH�PLQGV� FRXOG� GLVDJUHH� WKDW� WKH� YHUGLFW�ZDV� LPSURSHU�� � -RKQVRQ�

VXSUD��5RZLQVN\��VXSUD���-XGJPHQW�QRWZLWKVWDQGLQJ�WKH�YHUGLFW�PD\�QRW�EH

HPSOR\HG�WR�LQYDGH�WKH�SURYLQFH�RI�WKH�IDFW�ILQGHU��TXHVWLRQV�RI�IDFW�PXVW�EH

UHVROYHG�E\�WKH�MXU\���/XGPHU��VXSUD�DW������FLWLQJ�7UDZLFN�Y��1DWLRQZLGH

0XWXDO� ,QVXUDQFH� &R��� ���� $��G� ����� �3D�6XSHU�� �������� � 4XHVWLRQV� RI

FUHGLELOLW\� DQG� FRQIOLFWV� LQ� HYLGHQFH� DUH� IRU� WKH� IDFW�ILQGHU� WR� UHVROYH�

&RPPRQZHDOWK��'HSDUWPHQW�RI�7UDQVSRUWDWLRQ�Y��3DWWRQ������3D������
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���������$��G��������������������0LOOHU�Y��%UDVV�5DLO�7DYHUQ��,QF������

$��G� ������ ����� �3D�6XSHU�� ������ �FLWDWLRQ� RPLWWHG��� � 7KLV� &RXUW� ZLOO� QRW

VXEVWLWXWH� LWV� MXGJPHQW� EDVHG�XSRQ�D� FROG� UHFRUG� IRU� WKDW� RI� WKH� IDFW�ILQGHU

ZKHUH�LVVXHV�RI�FUHGLELOLW\�DQG�ZHLJKW�DUH�FRQFHUQHG���,G�

���� 5HJDUGLQJ�LQIRUPHG�FRQVHQW��RXU�6XSUHPH�&RXUW�KDV�VWDWHG�

>6@LQFH� WKH� DJUHHPHQW� EHWZHHQ� WKH� SK\VLFLDQ� DQG� KLV
SDWLHQW� LV� FRQWUDFWXDO� LQ� QDWXUH�� IRU� WKHUH� WR� EH� D� YDOLG
FRQVHQW� LW�PXVW� EH� FOHDU� WKDW� ERWK� SDUWLHV� XQGHUVWDQG� WKH
QDWXUH�RI�WKH�XQGHUWDNLQJ�DQG�ZKDW�WKH�SRVVLEOH�DV�ZHOO�DV
H[SHFWHG�UHVXOWV�PLJKW�EH��������>,@W�ZLOO�EH�QR�GHIHQVH�IRU�D
VXUJHRQ�WR�SURYH�WKDW�WKH�SDWLHQW�KDG�JLYHQ�KLV�FRQVHQW��LI
WKH�FRQVHQW�ZDV�QRW�JLYHQ�ZLWK�D�WUXH�XQGHUVWDQGLQJ�RI�WKH
QDWXUH�RI�WKH�RSHUDWLRQ�WR�EH�SHUIRUPHG��WKH�VHULRXVQHVV�RI
LW��WKH�RUJDQV�RI�WKH�ERG\�LQYROYHG��WKH�GLVHDVH�RU�LQFDSDFLW\
VRXJKW�WR�EH�FXUHG��DQG�WKH�SRVVLEOH�UHVXOWV�

5RZLQVN\��VXSUD��TXRWLQJ�*UD\�Y��*UXQQDJOH������3D����������������$��G

����� ���� �������� � 6HH� 6WRYHU� Y�� $VVRFLDWLRQ� RI� 7KRUDFLF� 	

&DUGLRYDVFXODU� 6XUJHRQV�� ���� $��G� ������ ����� �3D�6XSHU�� ������

)RIO\JHQ� Y�� =HPHO��0�'��� ���� $��G� ������ ����� �3D�6XSHU�� ������� DSSHDO

GHQLHG�� ���� 3D�� ����� ���� $��G� ����� �������� � 7KH� 5RZLQVN\� &RXUW

FRQWLQXHG�

$� SK\VLFLDQ� RU� VXUJHRQ� QHHG� QRW� GLVFORVH� DOO� NQRZQ
LQIRUPDWLRQ��KRZHYHU�� WKH�SK\VLFLDQ�RU�VXUJHRQ� LV� UHTXLUHG
WR� DGYLVH� WKH� SDWLHQW� RI� WKRVH� PDWHULDO� IDFWV�� ULVNV�
FRPSOLFDWLRQV�DQG�DOWHUQDWLYHV�WR�VXUJHU\�WKDW�D�UHDVRQDEOH
SHUVRQ�LQ�WKH�SDWLHQW¶V�VLWXDWLRQ�ZRXOG�FRQVLGHU�VLJQLILFDQW�LQ
GHFLGLQJ�ZKHWKHU�WR�KDYH�WKH�RSHUDWLRQ�� �7KXV��WKH�SDWLHQW
LV�DVVXUHG�WKDW�KH�ZLOO�EH�SURYLGHG�ZLWK�DOO�WKH�PDWHULDO�IDFWV
IURP� ZKLFK� KH� FDQ� PDNH� DQ� LQWHOOLJHQW� FKRLFH� DV� WR� KLV
FRXUVH� RI� WUHDWPHQW�� UHJDUGOHVV� RI� ZKHWKHU� KH� LQ� IDFW
FKRRVHV�UDWLRQDOO\�
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7KH�JRDO�RI�WKH�LQIRUPHG�FRQVHQW�GRFWULQH�LV�WR�SURYLGH�WKH
SDWLHQW� ZLWK� PDWHULDO� LQIRUPDWLRQ� ZKLFK� LV� QHFHVVDU\� WR
GHWHUPLQH� ZKHWKHU� RU� QRW� WR� SURFHHG� ZLWK� WKH� VXUJLFDO
SURFHGXUH�� � ,I� WKLV� YLWDO� LQIRUPDWLRQ� UHJDUGLQJ� ULVNV�
FRPSOLFDWLRQV�� DQG� DOWHUQDWLYHV� WR� VXUJHU\�� ZKLFK� D
UHDVRQDEOH� SHUVRQ� LQ� WKH� SDWLHQW¶V� SRVLWLRQ� ZRXOG� KDYH
FRQVLGHUHG� VLJQLILFDQW�� LV� QRW� GLVFORVHG� WR� WKH� SDWLHQW�� WKH
VXUJHRQ� LV� KHOG� OLDEOH�� � 7KH� GHWHUPLQDWLRQ� RI� ZKDW� D
UHDVRQDEOH� SDWLHQW� ZRXOG� GR� RU� FRQVLGHU� VLJQLILFDQW� XQGHU
FHUWDLQ�FLUFXPVWDQFHV�LV�IRU�WKH�MXU\�WR�GHFLGH�������

5RZLQVN\��VXSUD�DW���������HPSKDVLV�DGGHG��FLWDWLRQV�RPLWWHG��

���� ,QVWDQWO\�� WKH� MXU\�� KDYLQJ� KHDUG� DOO� RI� WKH� WHVWLPRQ\� DQG� KDYLQJ

FRQVLGHUHG�DOO�RI� WKH�HYLGHQFH��GHWHUPLQHG�WKDW�$SSHOODQW�ZDV�SURYLGHG�ZLWK

WKH�PDWHULDO�LQIRUPDWLRQ�QHFHVVDU\�WR�GHFLGH�ZKHWKHU�WR�JR�IRUZDUG�ZLWK�WKH

VXUJLFDO� SURFHGXUH�� � 7KH� MXU\� IRXQG� LQ� IDYRU� RI� $SSHOOHHV� DQG� DJDLQVW

$SSHOODQW�� �:H�ZLOO�QRW�XVXUS� WKH� IXQFWLRQ�RI� WKH� MXU\�� �+HQFH��ZH� FRQFOXGH

WKDW� WKH� WULDO� FRXUW� SURSHUO\� GHQLHG� $SSHOODQW¶V� PRWLRQ� IRU� MXGJPHQW

QRWZLWKVWDQGLQJ� WKH� YHUGLFW�� � $FFRUGLQJO\�� EDVHG� XSRQ� WKH� IRUHJRLQJ�� ZH

DIILUP� WKH� 0D\� ���� ����� RUGHU� GHQ\LQJ� SRVW� YHUGLFW� PRWLRQ� DQG� DIILUPLQJ

MXGJPHQW�LQ�IDYRU�RI�$SSHOOHHV�

���� 2UGHU�DIILUPHG�


